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PREFACE 


Tue last edition of Mr. Bell’s treatise on the Law of Arbitration 
being dated so far back as 1877, it has long been felt by the Pro- 
fession that there was need for either a new edition of that work or 
a new treatise on the subject, bringing the law and decisions down to 
date, and which should be at the same time both concise and com- 
plete. The passing of the Arbitration (Scotland) Act, 1894, and the 
opportunities there have since been for testing the operation of that 
statute, have further emphasised the necessity for such a work as the 
present. It has been considered advisable and more satisfactory to 
have an entirely new work on the subject. 

The present work is a humble endeavour to set forth the existing 
Law of Arbitration in Scotland in a concise and practical form, with- 
out sacrificing too much for the sake of brevity, or burdening the 
book unduly for the sake of completeness. An attempt has at the 
“same time been made to systematise the exposition of the law by 
grouping it under various heads, but whether this has been successful 
must be left to the reader to judge. In doing this, the logical 
arrangement adopted by Mr. Pollock in his edition of Mr. Russell’s 
standard work on the English Law of Arbitration has been, to a 
certain extent, followed. 

The object of the work is essentially practical, and for the sake 
of greater clearness and utility many cases have been quoted in the 
text by way of illustration. It may be considered in some instances, 
especially in treating of ancillary submissions, that the decisions have 
been referred to at too great length; but it has to be borne in view 
that in very many cases, unless the actual terms of the reference 
clause be quoted, the full effect of the judgment cannot properly be 
apprehended. It has consequently been thought better to quote, even 
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at some length, rather than to paraphrase, the latter course being 
always liable to a certain degree of error. 

No labour has been spared to render the work as accurate as 
possible, but a glance at the list of cases digested and referred to 
must show how easy it may be to fail in this object. 

With a view to enhance the practical utility of the work the 
law and decisions in England have been frequently cited, either by 
way of analogy and further illustration, or by way of contrast. In 
thus referring to the English law, advantage has been taken of the 
English text-books on the subject, and the assistance derived from 
the works of Mr. Russell (8th edition), by Mr. Pollock, and of 
Mr. Redman on “ Arbitration,” of Messrs. Browne and Allan and 
of Mr. Cripps on “Compensation,” and of Messrs. Browne and 
Theobald on “ Railways,” is here gratefully acknowledged. 

Ancther feature of the present work, which it is hoped will 
further increase its utility, is that portion dealing with arbitrations 
under the Lands Clauses Consolidation (Scotland) Act, 1845, and 
other Acts, containing power for the compulsory acquisition of land. 
It has here been endeavoured to put in a concise and interesting 
form the law and decisions with regard to arbitration under the pro- 
visions of that important code. In this field the decisions both 
in Scotland and in England are in most instances equally applicable 
as law in each country, while many points are more fully, and in 
some cases only, illustrated by English decisions. 

The references to the English authorities throughout the work are 
always given, and the citation of particular cases, though designed for 
the reader’s convenience, is neither presumed nor intended to supersede 
reference to the English books for a fuller and authoritative state- 
ment of the law in that country. 

In framing the forms in the Appendix, assistance has been derived 
from the Juridical Styles, the styles appended to Mr. Bell’s treatise, 
Key and Elphinstone’s Precedents in Conveyancing, and other forms 
from private sources. Many of the styles given are taken and 
adapted from actual cases, and have stood the test of criticism in 
the law courts. It is hoped that the styles will prove useful to the 
Profession. For styles not included in the Appendix because of their 
exceptional character, or otherwise, reference is made to the Juridical 
Styles and to the Scots Style Book, under the head of “ Arbitration.” 
Forms of summonses relating to, and notes of suspension and inter- 
dict of, arbitration proceedings have not been included, as these are 
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not strictly peculiar to arbitration procedure, and are to be found in 
books of Styles applicable to Court procedure. _ 

It may here be mentioned that a recent decision in the Outer 
House upon the scope of the Arbitration Act, 1894, has disclosed a 
defect which does not exist under the English Act of 1889, and 
which seems to deprive the statute of much of its usefulness. It has 
been held that the Act does not apply to all cases of unnamed arbiters, 
but only to the limited extent expressly provided for in sections 2 and 
3, and as illustrated by the decision mentioned. The case is referred 
to in Notanda. It would be well to have this remedied by legislation ; 
and the opportunity might be taken to afford to Scotland the power 
of having a case stated for the opinion of the Court either during or 
at the close of an arbitration, as exists in England. 


EDINBURGH, 22nd December 1902. 


NOTANDA. 


SINCE the work went to press, several decisions have been pronounced, 
in England and in Scotland respectively, having an important bearing 
upon various branches of the Law of Arbitration. One relates to the 
power of counsel to refer, and the text at p. 15 will be modified to 
the extent of the decision— 

Counsel's PowzR To RzrER.—A counsel has no authority to 
refer an action against the wishes of his client, or upon terms different 
from those which his client has authorised; and if he does so refer it, 
the reference may be set aside although the limitation put by the 
client on his counsel’s authority is not made known to the other side 
when the reference is agreed upon. But the limitation by the client 
of his authority must be express.1 

Another relates to the interpretation of the Arbitration (Scot- 
land) Act, 1894, and the text at pp. 61, 92, and 165 will be modified 
to the extent of the decision— 

APPLICATION OF ARBITRATION (SCOTLAND) AcT, 1894.—The 
Arbitration Act, 1894, has been held not to apply to the case of a 
reference in general terms “to arbitration,” under a contract, where 
there is nothing in the reference clause to indicate whether there 
is contemplated a submission to a sole arbiter, or to joint arbiters 
to be mutually chosen,? unless there is an indication of some 
special trade usage or custom by which the intention of parties may 
be explicated.® 

A third decision has reference to the nature of the Sheriff’s juris- 
diction in cases arising out of arbitration proceedings under the 
Agricultural Holdings Act, 1900. The text at pp. 23 and 111 
may have added to it the following :— 

The jurisdiction of the Sheriff to deal with questions of miscon- 


1 Neale v. Gordon Lennox, [1902] A. C. Stormonth Darling), The case has been 
465 (reversing [1902] 1 K. B. 838). reclaimed. 

2 Petition, If‘ Millan & Sons, 22 Nov. 3 Douglas & Oo. v. Stiven, 2 Feb. 1900, 
1902, 10 S. L. T. 359 (O. H.) (Lord 2 FF. 575. 
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duct and corruption under the Act is not privative, and does not 
exclude that of the Supreme Court unless expressly so provided. 

AGRICULTURAL SUBMISSION.—Where a lease contains provisions 
with regard to arbitration, these take effect even although the lease 
may be terminated sooner than at the contemplated term through the 
fault of one or other of the parties. Thus the terms of an agricul- 
tural lease provided that on the tenant’s “outgoing” his stocking, &c., 
should be valued by arbiters to be mutually chosen. The landlord, 
within his rights, prematurely terminated the lease. The arbiters 
chosen differed, but refused to appoint an oversman on the ground 
that the “outgoing” contemplated in the lease was the natural 
expiry, and not a sooner termination by default, to which event the 
arbitration provisions of the lease did not apply. It was held that 
the provisions of the lease applied whatever the actual time of “ out- 
going” of the tenant, whether it be the natural or an accelerated 
period.? 

DISQUALIFICATION OF ARBITER.—An arbiter named in a con- 
tract will be disqualified if, before any disputes arise, he should hold 
an office in the execution of which he may have had to consider to 
any extent the subject-matters of the contract. Thus under a 
contract between the Corporation of Edinburgh and L., a builder, 
for the execution of building works, A., whom failing B., was 
appointed arbiter for the determination of all disputes which might 
arise in course of the execution of the contract. A dispute arose, 
whereupon the contractor called upon A. to act, but he declined, and 
B. thereupon accepted the office of arbiter. Prior to the date of the 
dispute, and at the date thereof, B. held the office of Dean of Guild, 
and was thus ex officio a member of the Town Council, which was one 
of the contracting parties. The Council objected to B. acting as 
arbiter, on the ground that he was Dean of Guild at the date of the 
dispute, and also, while holding that office, he had made a report upon 
the condition of the works. Lord Low (Ordinary) held that B. was 
disqualified, on the ground that he could not approach the question 
with an entirely open mind, but that his judgment might unconsciously 


be affected by what occurred when he was Dean of Guild, and 
granted interdict accordingly. 


1 Walker v. Crawford, 17 Dec. 1902 3 Corporation of Edinburgh v. Lownie, 
(O. H.) (Lord Pearson). 10 Jan. 1903, 10S. L. T. 

* Stewart v. M. of Breadalbane, Jan. 
1903 (2nd Div.—under appeal to H. of L.). 
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[ENERO DUC TLON 
ARBITRATION GENERALLY 


ARBITRATION is the method of procedure whereby persons having differ- 
ences agree to refer such to one or more persons to settle, An agree- 
ment of this kind may either be of the limited nature of a reference 
or of the more comprehensive character of a submission, The nature 
of the transaction must be determined by the terms of the agreement, 
A RzFERENCE, strictly so called, as distinguished from a sub- 
mission, may be described as a delegation or appeal to a third party, 
strictly called a referee, in his professional capacity only. It is 
generally made to him, in virtue of his professional skill, for the 
determination of some incidental point material to a question between 
the parties about which they may be otherwise more or less agreed ; 
as where two persons, in order to remove any doubt or difficulty 
existing in their minds, or that may appear to stand in the way of 
some treaty or transaction in which they are mutually concerned, agree 
that a certain conveyancer shall be employed to examine and report 
upon the sufficiency of a progress of title deeds;1 or it may be 
necessary “to perform certain operations which can only be done by 
persons in a particular profession, as a sworn measurer, or the like, 
where he has only to calculate on the data given him, and where there 
is no dispute as to who is to pay, This may be called a reference, but 
not arbitration.”2 An arbitration proper involves a decision, either 
in law or in fact, as to the rights of parties. Accordingly, it has 
been held-in England that a valuer between an incoming and an out- 
going tenant of a farm,’ or a person appointed to determine the price 
to be paid for brewery premises * or the good-will of a business,’ or for 
land,° or for timber,’ or for dilapidations,$ or the amount to be paid to 


1 Parker, 1. 57—distinction between an arbitrator and 


27, Glenlee in Kennedy, 20 January 
f1S19, 2, .C. 

3 Leeds vy. Burrows, 1810, 12 East, 1; 
Freeman v. Jeffries, 1869, L. R. 4 Ex. 
189, 

4 Collins v. Collins, 1858, 28 L. J. Ch, 
184, S. C. 26 Beav. 306. 

5 Turner v. Goulden, 1870, L. R. 9 C, P. 


u 


a mere valuer, per Brett, J. 

6 Tee v, Hemingway, 1834, 3 Nev, & 
Manning, 860, 8. C. 3 L. J. K, B, 124. 

7 Wilson v. Green, 1886, 18 Q. B. D. 7; 
Dawdy, in re, 1883, 15 Q. B, D, 426, S. C. 
541. J. Q. B. 574, 

8 Jenkins vy. Betham, 1855, 24 L. J. C. P, 
94, 
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contractors for work done; or the compensation to be given for an 
error of description of property, is often not an arbitrator in the 
proper sense unless there have been previously, or are likely to be, 
differences between the parties on the point. A decision which pre- 
cludes differences arising, instead of settling them after they have 
arisen, is for many purposes frequently not an award.? Even where 
the reference was to two persons described as arbitrators in the agree- 
ment, who were directed by it to appoint an umpire in case of dispute 
before proceeding, and the question was as to the amount to be paid 
to a nurseryman for yielding up his lease, and for his plants, and the 
arbitrators themselves were nurserymen, the Court refused to enforce 
the decision of the umpire as an award, saying it did not appear that 
any judicial inquiry was intended, intimating that the inference 
might have been different if barristers instead of experts had been 
selected.* 

A building agreement authorising proceedings in case of certain 
defaults by the builder, to be ascertained and decided on by the 
architect, without appeal, is not a submission to arbitration.® 

The. law of Scotland is practically the same on this subject. 
Where a reference was duly made to two men of skill by a proper 
tested deed of reference to fix a rent for land, Lord Rutherfurd Clark 
‘said if was not in any sense a submission to arbiters, but was a docu- 
ment by which the parties to it empowered the gentlemen to whom 
the reference was made, to settle the value of the land which was to 
be paid as rent for a certain number of years ;® and Lord Young in the 
‘Same case expressed the opinion that not being a submission to arbiters, 
‘but merely a reference to valuators, it did not need to be constituted 
‘by a-probative deed, and the law did not require a probative award ; 
or, in other.words, being merely a reference to valuators, as opposed to 
arbiters, the ordinary forinalitids were not requisite. 

“But when the words of the submission are large enough to 
embrace the case of a judicial inquiry, and the object of the parties 
is to have their respective cases heard and decided upon the evidence 
produced before the arbitrator, it is not less an arbitration because the 
ultimate object is to ascertain the value of property or the amount of 
compensation.” 7 


A SvuBauission proper, on the other hand, is an agreement 


1 Scott v, The Liverpool Corporation, 1858, 


28 L. J. Ch. 230. 


2 Boss v. Helsham, 1866,4 H. & CO. 642, 


S$. G. L. R. 2 Ex, 72. 


3 See Wilson v. Green, 1886, 35 W. R. 48, 


S.C! 18 Q. B. D. 7. 


4 Hammond v..Waterton, 1890, 62 L. T. 
808, See also Wilson v. Green, supra—dis- 
‘tinction between a mere reference to valu- 


ators and arbitration proper emphasised, 


5 Wadsworth v. Smith, L. R. 6 Q. B. 
332 ; Russell, p. 37. 

6 Roberton v. Boyd, 9 Jan. 1885, 12 R. 
419, at 426 and 428; MNivison v. Howat, 
1883, 11 R. 182; Hope v. Crookston, 1890, 
17 R. 868. 

7 Cockburn, L.J., in Hopper, in re, 1867, 
8 B. & S. 100, at p. 110, L. R. 2Q. B. 367; 
Russell, 42. 
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whereby a person is, or persons are, selected, not merely or necessarily 
in their professional capacity—although that may form an important 
element in the selection,—but on account of the confidence which the 
parties selecting have in him or them that he or they shall act justly 
as judges in the differences between them. As Erskine says, “A 
submission is truly a contract entered into between two or more parties, 
who have debatable rights or claims against one another, by which 
they refer their differences to the final determination of an arbiter or 
arbiters, and oblige themselves to acquiesce in their decision.! | 

The English Arbitration Act, 1889 (52 & 53 Vict. c. 49,5. 27); 
declares that a submission “means a written. agreement to submit 
present or future differences to arbitration, whether an arbitrator is 
named therein or not.” 

As Lord Glenlee says,” a mere remit to a professional man may be 
called a reference, but is not arbitration. A Submission, then, is the 
only proper arbitration, and its essential primary characteristic is that 
it is a written contract. A contract requires at least two parties to 
form it.. “A mutual contract is the reciprocal undertaking or engage- 
ment of two or more persons whereby something is to be given or 
done or abstained from on the one side, for a valuable consideration 
or counter engagement on the other, ‘Duorum pluriumve.in idem 
placitum consensus et conventio,” each being bound and each acquiring 

a right by the convention.’ 

There are three kinds of submissions, namely: (1) general, (2) 
special, (3) mixed, or general-special, which will each, of course, be 
fully dealt with in their special place in this volume. The primary 
object of the contract of submission is to have some debatable or 
disputed rights or claims between parties settled finally without appeal 
or recourse to any other tribunal. Parties cannot well submit for the 
consideration of an arbiter a right or claim which is admitted, and 
therefore there must be a dispute or difference regarding a matter to 
be adjudicated upon. Parties may, however, agree to submit any 
differences which may arise in future, though none may have arisen at 
the time of agreement. This kind of submission is usually to be 
found as an ancillary clause in some existing contract, as in a building 
contract, in leases, or in contracts for the execution of works, in deeds 
of partnership, policies of insurance, articles of roup, and similar 
contracts; but it is illegal for creditors to resolve that all questions 
arising in a sequestration shall be referred to arbitration.‘ 

The next material matter in a submission is that the parties must 
intend to refer the dispute, and must express their intention in definite 


2 Esk. iv. 3. 29. 28 L. J. Ch. 184, per L. Romilly, p. 
2 Kennedy, 1819, 20 Jan..F. C. (ante). 186. 
8 Bell’s Prin. p. 61 (O. E.); new edition, 4 Cook v. Mowbray, 20 June 1829, 7 S. 


1899, s, 70, p. 86, See Collins v, Collins, 778. 
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terms, There must be a distinct and unequivocal agreement expressing 
the intention of the parties to refer their dispute or difference to an 
arbiter, and binding themselves to abide by his decision as final. 
This is usually done quite clearly and expressly in a formal deed of 
submission. In mercantile matters, however, the same formality is 
not usually observed, nor is it necessary ; and, in any circumstances, a 
submission that is defective in formalities may be validated by 
homologation or rei interventus which will exclude locus penitentic. 

The next material point in the submission is the consideration of 
what is submitted. The submission being a contract, must be construed 
according to the rules applicable thereto, and therefore there must be 
an agreement between the parties as to what is to be submitted. If 
parties are not agreed, there is no valid completed contract ; but if the 
parties are agreed as to a part which is separable and capable of 
ascertainment, that part of the contract may be applied. Thus, if A, 
appoint his arbitrator to determine a dispute respecting the construc- 
tion of a case, and the damages A. has sustained, and B. appoint his 
arbitrator to decide on the construction of the case, and not as to 
damages, an award of damages to A. will be invalid.” 

In the last place, as mentioned previously, the parties must agree 
to submit their differences to the arbiter and accept his decision as 
final. 

The parties in arbitration select their own judge, and to him they 
commit the power of deciding between them in the matters submitted, 
This implies, in the first place, that, having done so, neither of them 
can resort to any other judge, whether by way of arbitration or by 
appeal to a court of law, unless upon vitious grounds. In short, when 
a matter is so submitted, it completely bars the trial or prosecution 
thereof before any other tribunal. 

The Lord Chancellor (Halsbury) said : “ Now, one of the advantages 
which people are supposed to get by a reference to arbitration is the 
finality of the proceeding when the arbitrator has once stated his 
determination, They sacrifice something for that advantage—they 
sacrifice the power to appeal. If, in their judgment, the particular one 
whom they have selected has gone wrong in point of law or in point of 
fact, they have no longer the same power to appeal which an ordinary 
person prosecuting his remedy in the courts of law possesses, but they 
sacrifice that advantage in order to obtain a final decision between the 
parties. It is well settled law, therefore, that when they have agreed 
to refer the differences to arbitration, as they have here, you cannot set 
aside the award simply because you think it wrong. The parties have 


? Bell on Arbitration, p. 45, and cases * Davies v. Price, 1862, 6 L, T.. (N. 8.), 
there cited ; Otto v. Wetr, 1871, 9M. 660— 713 ; Russell, 44, 
verbal submissions, See also Bell on this 
point, p. 53, 
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agreed that it shall not be subject to the ordinary modes of appeal, 
and that it shall be final; and that is in nine cases out of ten the very 
object which they mean to attain by submitting their differences to 
arbitration.” 4 

Where an action is raised regarding a matter which has. been 
submitted to arbitration, it is held to be a good preliminary defence 
to that action that the matter has been submitted, or is under sub- 
mission.” As the defence, however, is of this nature, it may be waived, 
or held to have been waived, by a course of pleading incompatible 
with its maintenance.? This is further illustrated by the fact that a 
valid award pronounced in a submission is held to be res judicata, and 
bars the subsequent judicial consideration of the same question between 
the same parties in like manner as if it had been a decree pronounced 
in a court of law.* 

In agreeing to bind themselves to accept the arbiter’s decision as 
final, however, several conditions are implied in the agreement. In 
the first place, the parties, as already stated, accept him as sole judge. 
They do so in the knowledge that “to err is human,” and that there- 
fore, though he commit an error in fact or in law, the two parties 
are bound by his judgment. “The parties have chosen their own 
judge, and so far as his decision has been honestly given, they must 
submit to it whether it be according to law or not.” ® 

But while this is so, the powers of an arbiter, although accom- 
panied by a wide discretion, are not altogether unlimited. “ His 
powers are the correlative of his duties.” He is a private judge, and 
there are certain implied obligations on his part, and conditions which 
he must fulfil in the performance of the duty thus devolved upon him. 
In the first place, he must act strictly within the powers and under 
the limits laid down for him by the parties in the deed of submission,’ 
otherwise his judgment is liable to challenge on the ground of wltra 
vires® Where the parties define any particular method of proceeding, 
or of proof to be taken, compliance must be made therewith.? Where 
a submission stipulated that the arbiter should determine the defalca- 
tion after a count and reckoning, the arbiters decerned for a large 
sum without entering into the question of accounting, whereupon the 


1 Holmes Oil Co. vy. Pumpherston Oil Co. 
Lid., 17 July 1891, 18 R. (H. L.) 52. 

2 M‘Growther, 17 May 1828, 6S. 825; 
M‘Caul, 1 March 1831, 9 S. 522, at p. 53; 
Robertson, 22 Jan. 1835, 13 S. 289 ; Stewart, 
30 Nov. 1839, 2 D. 167 ; Campbell, March 
1835, 13 S. 641; Phipps, 11 March 1848, 
5 D. 1025; Turnbull, 9 Feb. 1858, 20 D. 
514; Mags. of Glasgow v. Cal. Rly. Co., 
19 R. 874. 

3 Paul v. Springbank Coal Co., 1859, 21 
D, 206. 


4 Fraser vy. L. Lovat, 29 July 1850, 7 
Bell’s App. 171. 

5 Mackenzie v. Girvan, 9 March 1848, 
2 Bell’s App. 48. 

6 Per L. Watson in Holmes Oil Co, v. 
Pumpherston Oil Co, Ltd., 17 July 1891, 
18 R, (Hl. L.) 52, at p. 55, 

7 Ersk. Inst. ii. 1167, 

8 Bell on Arbitration, 35; Russell on 
Arbitration, 359, 

9 Halley, 18388, 11 8, 9423; Heggie & Co., 
1825, 3S. 488, 
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Court qualified the decree so that there should still be a count and 
reckoning.t So also where a submission laid on one of the parties 
the burden of proving “to the satisfaction of the arbiters that the 
yarns to be by them submitted to the arbiters for their inspection are 
the identical yarns which have been dyed by the said H. & Co.,” 
H. & Co. had not an opportunity of being present at the inspection, 
and the arbiters relied on the mere assertion of the other party. It 
further appeared that a particular parcel of yarn, which it had been 
agreed should be laid before the arbiters, had not been exhibited to 
them. The award was therefore reduced.” 

In the second place, the arbiter is bound to act honestly and 
impartially in the matter. “Arbiters, by whomsoever named, ought 
to be perfectly indifferent between the parties; and they owe to the 
particular parties duties of the same nature as those which the King’s 
judges owe to His Majesty’s subjects in general, though not named by 
them.”? It would seem sufficient, so far as the matter of honesty is 
concerned, if the arbiter believes he is doing what is just and right, 
even though he err in his judgment both in fact and in law. 

The impartiality of an arbiter implies that he shall do strictly 
equal justice between the parties, and that he shall not allow to the 
one that which he denies to the other. Thus if he hears one party, 
he cannot refuse to. hear the other.* An arbiter’s powers are not in. 
-all points absolute ; “ because there are some implied obligations on the 
arbiter, as strong as if they had formed the subject of express pro- 
vision in the jinn itself, and any breach of them will necessarily 
expose the award to challenge.” “There is this limit to his powers, 
so that he shall do strictly equal justice between the parties,— 
that he shall not allow to the one that which he denies to the 
other.” ® 

In Sharpe v. Bickerdyke® an arbiter had desired the parties to lodge 
admissions to the effect that they had nothing further to state, and 
desired a.decision on the case as it stood. One of the parties did so, 
but the other did not. By a mistake of the clerk to the submission, 
the arbiter was led to believe that all the parties had done so, and 
therefore issued his award, which narrated that both parties had lodged 
the written admissions. The House of Lords reduced the award, Lord 
Eldon holding that “by the great principle of eternal justice, which 
was prior to all these Acts of Sederunt, regulations, and proceedings of 
Court, it was impossible that an award could stand where the arbitrator 


1 Earl of Southesk v. Earl of Traquaire, 3 Per L. Eldon in Maule, 10 May 1814, 
28 July 1677, 1 Br. Sup. 793; see also 4 Dow, 380. 


Spearman v. Pitloh, 28 Feb. 1828, 6 8. 4 Mitchell v. Cable, 17 June 1848, Ho DD; 
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* Heggie & Co., 1 Feb, 1825, 8 Shaw, 488 ; ° Per L. Fullerton in Mitchell v. Cable, 
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heard one party and refused to hear the other; and on this great prin- 
ciple, and on the principle that the arbitrator a not acted according 
to the principle upon which he himself thought he ought to hae 
acted, even if he had decided rightly, he had not decided justly; and 
therefore the award could not stand.”! An arbiter must act strictly 
according to the essential conditions of his office, otherwise his ayrard 
cannot stand.? 

There is, further, a condition implied in the contract of submission 

that in carrying out the same, the parties shall act fairly towards 
each other and the arbiter, and not practise any deceit or fraud to 
obtain an award. So where a party had fraudulently concocted false 
evidence as to the value of certain lands, upon which the arbiter pro- 
ceeded and issued an award largely overrating the lands, the Court 
_ reduced the award. 
i In another case, where one of the agents had obtained an award 
by “erroneous and substantially incorrect and improper agency,” though 
there was no imputation on the arbiter, the award was set aside* In 
an old case, where the arbiters and one of the parties had conspired 
together in concocting a fraudulent award, the Court not only reduced 
the award and found the arbiters liable in expenses and damages, but 
also fined and imprisoned them for eight days.° 

It may be sufficient merely to mention here that the statutory 
foundation of the Scots law of arbitration is contained in the Articles 
of Regulation, 1695. These provisions, and their application, will be 
fully dealt with further on in this volume, and particularly when 
treating of the question of reduction of awards. Arbitrations were, 
however, quite well known and frequently resorted to for the amicable 
settlement of disputes long prior to this date. They were, however, 
regulated by the common law of Scotland, which latterly allowed a 
challenge of awards on the ground of iniquity, and this led to the 
passing of the Act of Regulations, which, however, left the other 
common law grounds of challenge still available to an objector. 

Not only were the grounds of challenge of an award much wider. 
in early than in recent times, but the subjects of reference seem also 
to have been much wider. ‘Thus certain parties were banished from 
the country under a decreet-arbitral, and not allowed to resort within 
a mile of St. Andrews under a penalty; and the Lords upheld this 
“in respect they thought it a part of the assythment made to the 
party in 1590.”® So also a remarkable submission “by the whole 


1 Sharpe v. Bickerdyke, 24 Feb. 1815, 4 Calder v. Gordon, 1 Feb. 1887, 15 8. 
83 Dow, 102, at p. 107. 463; L. Mackenzie, at p. 467. 
2 Halley, 9 July 1833, 11 8. 942. > Dalgliesh v. Johnstone, 29 Jan. 1742, 
8 Logan, 15 Nov. 1798, F. C.; Deas, 25 Elchies, voce ‘‘ Arbitration,” No. 7. 
May 1821, 1S. 29; Macphersons, 22 June 6 Spottiswoode, Prac., voce ‘‘ Arbiter,” p. 
1831, 9 S. 797; Hercules Insurance Co., 14, 
12 Dec. 1835, 14 8, 147. 


8 INTRODUCTION 


neighbours of Edinburgh to the Magistrates and Council of the City, 
to effect arrangements for rebuilding after a great fire;1 and a still 
more extraordinary submission to King Charles 1. as arbiter, regarding 
the interests of the Crown, the nobles, the clergy, and the burghs in 
lands, teinds, etc., in which His Majesty issued awards which were 
ratified by Parliament.2 These, however, are only now of historical 
interest, and persons wishing further information on that subject are 
referred to Mr. Bell’s Introduction. 


1 Mags. of Edinburgh, 12 Feb. 1675, 2 1633, caps. 14 to 19 inclusive. 
1 Sup. 732. 3 Bell, Arbitration, Introd. 
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THE SUBMISSION 


CHAPTER I 
WHO MAY REFER QUESTIONS TO ARBITRATION 


Sec. I. PERSONS DIRECTLY INTERESTED IN SUBJECT 


1. PARTIES CAPABLE OF Disposing or THEIR RicuTs——As a 
general proposition, it may be stated that any person who can transact 
business can enter into a submission regarding such. Any man or 
unmarried woman of full age may therefore enter into a submission, 
but persons who cannot contract cannot submit to arbitration. There- 
fore a person attainted or outlawed cannot, as he has no property and 
no legal status; nor can a bankrupt, because he has been divested of 
his estate. 

A husband cannot enter into a submission affecting his wife’s 
heritage, unless she is a party;! and where it is her own property, 
whether heritable or moveable, she is the principal party and acts 
with her husband’s consent.? 

2. Marrizp Women.—aA married woman may enter into a 
contract of submission regarding either her heritable or moveable 
estate with consent of her husband; but a submission entered 
into by an unmarried woman falls by her marriage® The general 
rule, however, is that a married woman, having no persona apart from 
her husband, cannot grant a valid personal obligation ; and though the 
husband consent, her personal obligation, as for a sum of money, would 
be invalid ;* but there are certain exceptions to this general rule, both 
at common law and by statute. 


1 M‘Callay v. Inglis, 15 June 1821, 1 S. 
70. See Kennedy v. Watson, 1845, 11 D. 
171; Telfer v. Hamilton, 21 Jan. 1735, 
M. 5657; Tait v. Wilson, 4 June 1831, 
9 S. 680; Macdougal v. Wilson, 20 Feb, 
1858, 20 D. 658. 


2 Telfer, supra. 

3 Fraser on Husband and Wife, i. 573; 
Telfer v. Hamilton, M. 5657 ; Maitland v. 
Mitchell, M. 641. 

4 See Bell’s Prin. (10th ed.), s. 1611, and 
cases there cited. 
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A. At Common Law. 


1. Where the obligation is in rem versum of the wife, or for the 
improvement of her estate, heritable or moveable, where the jus marite 
and right of administration are excluded.t She can likewise enter into a 
submission as to her separate estate, with her husband’s consent, from 
which his jus mariti, but not his right of administration, has been 
excluded. 

2. Where the husband is imprisoned or civilly dead. Where a 
man has fled from trial, or is in penal servitude, or undergoing 
imprisonment for a long period, a wife may act independently.” 

3. Where the obligation is ad factum prestandum. Thus in any 
question as to whether she was bound to grant a disposition of 
subjects sold with her husband’s consent, she might enter into a 
submission thereanent, and in the event of an award decerning her to 
execute the disposition, she would be liable to personal diligence 
thereon for implement.® 

4, Where she has engaged in trade she can enter into submissions 
regarding trading transactions.‘ 

5. Where her husband has gone abroad, or she is living separate, 
and maintaining herself.® 

In such cases, wherever she would be held entitled to grant a 
personal obligation she may enter into a submission. 


B. By Statute. 


1. When she has obtained a decree of separation, or a protection 
order under the Conjugal Rights Act, 1861. 
2. By the Married Women’s Property Act, 1877 (40 & 41 Vict. 
c. 29), she is entitled to deal as an unmarried woman with her 
wages and earnings, and the investments thereof, and her contracts 
thereanent bind such assets, but not herself personally, She would 
therefore, as regards these, be entitled to submit. 
3. By the Married Women’s Property Act, 1881 (44 & 45 Vict. 
21), the rents of her heritage are not subject to the jus mariti or 
right of administration, and she can therefore deal with them as if 
she were unmarried, and of course enter into submissions with 
reference thereto. It would seem that with her husband’s consent 


'See Fraser, Husband and Wife, i. 536, 6081; Ersk. i. 6.19; Stair, i. 4.14; Telfer 
as to what things are im rem verswm of — supra: 


the wife; Brown vy. Grahame, 1830, 8 S. 4 Churnside v. Currie, 1789, M. 6082 
834, ° Orme v. Diffors, 1833, 12 S. 149. 
2 Farquhar v. Lord Advocate, 10 Feb. > Ritchie v. Barclay, 1845, 7 D. 829; 
17538, M. 4669; Anderson v. Shand, 1833,  biggart v. City of Glasgow Bank, 1879, 6 R. 
11S. 688, ; 470; Bell’s Prin. (10th ed.), s. 1612; cases 


® Anderson v. Buchanan, 27 July 1775, cited under note 4, supra. . 


WHO MAY REFER peal 


she can also deal as to the capital of her separate estate: but not 
discharge a claim of legitim.! 

3. HusBand and Wirr.—A wife who had a claim of legitim, 
and her husband for his interest, entered into a submission of all 
questions, etc., in which the arbiters assoilzied, and ordained the wife 
and her husband to sign a discharge, which the husband did, but she 
refused, till after imprisonment of thirty days. It was held that the 
arbiter had power to order a discharge to be executed, but that, under 
the circumstances, the wife was entitled to reduce the discharge 
executed by her.? 

Where a claim by a wife for arrear of teind was submitted to 
arbiters, and settled in terms of their award, the husband acting in 
the submission in her name and right, the wife was found not entitled 
afterwards to revive the claim on an allegation that the award was 
only interlocutory, and that the jus mariti was excluded by her 
marriage contract.* 

4, Pupits—A pupil or minor pubes cannot enter into a sub- 
mission, but his tutor, whether nominate, or of law, or dative, may 
refer questions affecting moveable estate, unless his power be 
specially restricted. In such a case, however, it is the tutor alone 
who subscribes the submission. The decrees-arbitral pronounced in 
such cases are good against the minor, unless: enormous lesion or 
prejudice be proved.® The lesion must be considerable, otherwise it 
cannot be successfully pled. The plea to be valid must. either (1) 
strike at the deed itself, which at the date entered into must be shown 
to be prejudiced; (2) a bad selection of arbiter; or (3) defective 
manner of conducting submission.® 

Erskine considers it doubtful whether tutors can enter into a 
submission regarding the pupil's heritable estate. As a tutor, however, 
has not the power to alienate, burden, or dispose of his pupil’s heritable 
estate, it is thought that he could not enter into a submission regarding 
it, especially as by doing so he might be conferring on an arbiter the 
power to do that which he could not do himself. 

Where there are more tutors than one, the submission will not 
fall by the death of one or more if a quorum remain; but if a quorum 
be not left, the submission will fall. 

If a pupil die during the submission, this terminates its existence. 
A submission entered into by a tutor does not, however, fall by the 
arrival of the pupil at puberty.’ 


1 Miller v. Durham, 16 Mar. 1886,13 R.764. 5 Ersk. i. 7. 18; Aytown v. Aytoun, 18 
2 Wilson vy. Wilson, 4 June 1831, 98.680. Jan. 1711, M. 14997 ; Wildtamson v. Lraser, 
8 Wallace v. Duke of Portland, 20 Feb. Dec. 1739, M. 8965. 


1830, 8S. 572. 6 Ersk. i. 7, 18. 34. 86; Bank, 1. 74, $3; 
4Ersk. i, 7. 18; ii. 3. 39; Bank. i. 7; Fraser, Parent and Child, pp, 244-5. 
29; Fraser, Parent and Child, p, 244; 7 Fraser, Parent and Child, 245; Bell, 


Maitland, 18 May 1796, ¥F. C. 102; Maitland v. Mitchel/, 1796, M. 641. 
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A decree-arbitral pronounced in a submission entered into by a 
tutor does not warrant summary diligence against the pupil on his 
arriving at puberty, but an ordinary action may be brought against 
him founding thereon.’ 

5. Mivors—A minor is in a different position from a pupil, 
inasmuch as by law he is deemed to be capable of managing his own 
affairs, and his deeds are only reducible in the event of its being 
shown that advantage has been taken of his inexperience. A minor 
therefore may, with consent of his curators, enter into submissions 
regarding his moveable estate. It might be very prejudicial to minors 
if in such cases especially as are proper subjects of transaction, they 
could not terminate them by submission or transaction; yet if an 
enormous lesion should appear, it is not doubtful but the minor would 
be reponed.? 

If the minor be in trade, however, his transactions in connection 
therewith are not liable to be set aside on the ground of minority ;? 
and with regard to such, therefore, he would be quite competent to. 
enter into a submission. 

As a minor cannot gratuitously alienate his heritable estate, it 
is thought that he cannot enter into submissions ‘regarding the same.* 
Yet he may onerously dispone, burden, or lease his heritage; and this 
being so, he can surely submit questions regarding such. On this 
point the principle would seem to be that with consent of his curators 
he can enter into a submission regarding any matter, heritable or 
moveable, subject only to his right to challenge anything done to his 
prejudice or lesion within the quadriennium utile. 

6. Company or PArTWERSHIP.—A company may, and frequently 
does, enter into submissions ; but an individual partner cannot bind the 
company without the consent of his co-partners, this not being an 
ordinary act of administration.» If a partner, however, enter into a 
submission without the consent of his co-partners, he will probably be 
held liable personally for the results.6 The assent of a company or of 
a partnership to a submission may be inferred from facts and circum- 
stances, and the defence of rei interventus, or of homologation, may 
effectually bar repudiation.” In practice, however, companies incor- 
porated under statute usually enter into arbitrations under the pro- 
visions of various statutes, which are dealt with hereafter. 

The jurisdiction of the Civil Courts is not excluded, notwithstand- 


ing any society rules to the contrary, where the society has acted 
ultra vires§ 


1 Aytoun v. Aytoun, 1711, M. 14997. 8 Livingstone, 23 Feb. 1880, 8 S. 594; see 
* Williamson v. Fraser, 12 Dec. 1739, M. Lindley, p. 141. 

8965 ; Gordon v. Errol, 1582, M. 8915. 7 Thomas v. Atherton, 10 lL. R. Ch. D. 
3 Ersk, i. 7. 88. 185. See as to law in England, Russell, 
4 Bell, p. 106. p. 24. 


5 TLwmsden v. Gordon, 1728, M. 14567. 8 Skerret v. Oliver, 1896, 23 R. 468. 
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7, CorPoraTion.—A corporation may be a party to a submission 
regarding the rights and interests thereof, provided the same be entered 
into by an authorised act or minute of the body, and that the 
subject-matter be one over which the corporation possesses full powers 
of control or disposal.t 

8. Hxirn or Ewrait.—An heir of entail is dominus of the estate ; 
and although he cannot dissipate the same by an act of alienation, he may 
perform the various acts of administration, such as the pursuing of an 
action of division of commonty. He has been held entitled to enter 
into a submission alienating part of the estate when it was beneficial 
thereto.?, By the seventh section of the Lands Clauses Act, heirs of 
entail are expressly empowered to sell, convey, and dispose of lands 
to promoters, and for that purpose to enter into all necessary agree- 
ments for these purposes. 

9. AbDoPpTion oR AcguIEScENCcE.— Though a person may not 
originally be a party to a submission, he may become a party, adopt 
the proceedings, and become bound thereby? By acquiescing and 
taking part in the proceedings, he may also make himself a party 
and be liable, though he may not have signed the submission,‘ 


Sec, II. PERSONS NOT DIRECTLY INTERESTED IN SUBJECT 


‘ 


1. AurHorisEeD AGENT.—An agent has not «implied power to 
submit on behalf of his principal, but any person duly authorised may 
enter into a submission on behalf of his principal. In that case he 
should take care that he signs the submission merely as agent for the 
person authorising, and undertakes merely that his principal shall be 
answerable. On the one hand, if he submit without proper authority, 
he will probably be held bound instead of the principal; while on the 
other, if he has not been careful to bind his principal only, he may 
either be held liable along with his principal, or be held solely liable, 
leaving him to seek his relief against his principal,’ 

2, Broxer.—A broker cannot refer for his principal unless he 
have power; and he should disclose the principal, in which case the 
principal should be the party to the submission, otherwise the broker 
may become personally liable. Where in a contract which had been 
entered into by a broker as agent for the seller, containing an 
arbitration clause that “the Council of the Beetroot Sugar Association 
of London is the referee of all disputes,” it was held (diss, Lord 


1 Mags. of Dysart v. Earl of Rosslyn, 1832, 
118. 94. 

2 Mags. of Dysart, 27 Nov. 1832, 11 
8. 94. 

3 Baillie, 19 May 1829, 7S. 619. 
_ 4 Brown, 10 Jan. 1739, M. 5659 ; Fleming 
y, Wilson, 7 July 1827, 5 S. 841 ; Dundee, 


ete. Rly. Co. v. Richardson, 31 Jan, 1857, 
18 D. 552. See also Caly. Rly. Co., 25 
Feb. 1857, 19 D. 527, aff. 23 Mar. 1860, 
22 D. (H. L.) 8;:Orreld, 22 Feb. 1859, 21 
D, 554, per L. Deas, 

5 See, in this connection, Russell, 8th 
ed., p. 27, 
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Young) that the question whether the pursuer (the principal) was a 
party to the contract fell to be decided by the Court, and that as the 
pursuer had neither signed the contract nor any confirmation slip, he 
was not a party to the contract, and had no title to sue. The contract 
bore that “ persons acting as brokers or agents between two principals 
declared on the face of the contract shall be entitled to sign the 
same, principals signing confirmation slips. But in all other cases 
the contract shall confer and impose no rights or liabilities on any 
principals except those who shall sign the same or the confirmation 
Slip; 4 

In England, by a contract in writing, the defendants “sold to” 
the plaintiffs a cargo of cotton-seed cake of a specified quality. The 
contract stipulated that “should any of the above goods turn out not 
equal to quality specified, they are to be taken at an allowance, which 
allowance, together with any dispute arising on this contract, is to be 
settled by arbitration.” The defendants signed the contract, with the 
addition of the word “brokers,” and were acting as agents. Some 
time after the contract was signed the defendants named their 
principals. The cargo proved to-be of inferior quality, and an arbi- 
tration (which the plaintiffs did not attend) to determine the lability 
of the defendants was held; the arbitrators decided by their award 
that the defendants were not liable, inasmuch as a custom existed that 
a broker upon naming his principals ceased to be liable on the con- 
tract. At the trial of the action the jury found that the alleged 
custom did not exist. It was held, first, that the defendants were 
personally liable on the contract; secondly, by Brett, M.R., and 
Bowen, LJ., Fry, LJ., dissenting, that the defendants were not re- 
lieved from lability by the award, inasmuch as the arbitrators had 
exceeded their jurisdiction.” 

A general mandate gives no power to refer to arbiters any 
debatable right arising between the mandant and a third party, and 
if the mandant wish to devolve that power on his mandatory, he 
must do so in express terms or by special commission. If a man- 
datory enter into a submission without authority, he will incur the 
same obligations as above explained regarding an agent.? 

A party entered into a submission, “as acting and taking burden 
on himself for” another party resident in England; and, as taking 
burden on him for that party, bound and obliged himself, his heirs, 
executors, and successors, “to abide by, implement, and fulfil” what- 
ever the arbiter might determine. It was held that he was liable to 
implement the decree-arbitral.! 


1 Ransohof & Wisler v. Burrell, 10 Dee. 3 Ersk. iii. 3. 39. : 
1897, 25 R. 284. 4 Woodside (Gardner’s Trs.) v. Cuthbert 
* Hutcheson & Co, v. Eaton & Son, 8 son, 4 Feb. 1848, 10. D, 604, 20 Jur 
Aug. 1884, 13 Q. B, D. 861, 192, , 
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3. ConsienzE wire PowkR or SALE—In one case where a 
consignee of goods in security, with a power of sale, who had made 
advances, was obliged to sell for his own relief, the consigner having 
become bankrupt, the purchaser alleged the goods to be unmarketable : 
the consignee entered into a submission with the purchaser with refer- 
ence thereto, and was held entitled, in accounting for the proceeds to 
the bankrupt’s creditors, to take credit for the expense of the sub- 
mission, and also for a sum of damages awarded as a deduction from 
the price, the referees having held the goods not to be marketable. 
The Court, however, guarded itself by resting the judgment on the 
special circumstances.! 

4, A MANAGER OR OVERSEER OR SERVANT, even in the line of 
his business, has not the power to bind his master as a party to a reference 
without special authority.2, Where a factor had entered into a sub- 
mission on behalf of a landed proprietor and another, binding himself 
to implement the award, the arbiters ordained the proprietor to pay a 
sum of money, but it was held that the award was not a sufficient 
warrant for letters of arrestment against the proprietor.* 

‘5. CounwszL. — Counsel has in virtue of his office an implied 
mandate to act for the party for whom he appears, and this covers 
not only necessary but also discretionary acts in the conduct of the 
case, and unless expressly recalled, binds the client.‘ Under this 
implied mandate, therefore, he may consent to a judicial remit® or 
refer a case to an arbiter, even although it has gone to a jury.’ 

6. Law AcuNT.—A law agent is not entitled to enter into a 
submission of any dispute, or to submit to arbitration a process, on 
behalf of a client without the express authority of the client. If he 
do so, and the client repudiates, he is personally liable for implement 
of the award, or damages for failure to do so.8 The law of England, 
on this matter, differs from the Scots. A solicitor in England has an 
implied authority to refer or submit a cause, and the client’s remedy 
is against the solicitor.? 

7. TrusTEEs.—By the Trusts (Scotland) Act, 1867 (30 & 31 
Vict. c. 97), power is given (s. 2) to trustees to submit and refer all 
questions connected with the trust estate. Previous to that date it 
was doubtful whether trustees could, without special power, submit to 
arbitration, or agree to a reference; and in one case where the testa- 


1 Douglas vy. Brunton’s Trs., 27 May 
1836, 14S. 843. 

2 Baird v. Officer, 16 Dec. 1831, 10 S. 
147. 

3 Muirhead v. Stevenson, 19 Feb, 1848, 
10 D. 748. 

4 Mackay’s Manual, p. 24. 

5 Mackay, supra; MacLaren v. Ferrier, 
1865, 3 M. 833. 

6 Forbes v. Duffus, 19 Jan, 1837, 12 F. C. 


321 ; Ballendene v. MacLaurin, 1831, 10S. 
168. 

7 Gilfillan v. Brown, 8 March 1833, 11 
S. 548; also cases cited in notes 5 and 6, 
supra. 

8 Black v. Laidlaw, 1844, 6 D. 1254; 
Livingstone v. Johnstone, 23 Feb. 1830, 8S. 
594. 

9 Russell on Arbitration, 8th ed., p, 28, 
and authorities cited 7bd, 
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mentary deed did not contain a power to refer, it was held that the 
trustees were not entitled to refer important claims connected with 
the estate! But they could undoubtedly, even prior to 1867, take up 
and carry on submissions and arbitrations entered upon by, or against, 
their authors.” 

8. ExxEcuTorRS.—It has been doubted whether executors can 
submit or refer, Mr. Bell says: “It seems doubtful whether executors 
whose powers flow solely from their office, and who hold no further 
authority derived from any settlement, possess the power of entering 
into effectual submissions for determining thereby either the validity of 
claims made against the estate of the deceased, or claims made in 
favour of it. An executor is ‘a judicial trustee.” It is not clear 
whether executors nominate or dative are referred to here, but 
presumably it is the latter. In expressing the doubt, Mr. Bell is 
evidently relying on the dictum of Erskine, that an executor has only 
the power of ingathering the executry goods, but he has not the 
distributing of them.* This doctrine, however, is exploded long ago 
and is inconsistent with Erskine himself (see Ersk. iii, 9. 27). An 
executor gets power from the commissary to administer, to intromit 
with, uplift, receive, discharge, and if needful to pursue—in short, 
to recover and distribute, as trustee for all concerned, the moveable 
estate belonging to a person deceased.* Surely, therefore, if an 
executor can sue, he can refer, on the principle of the greater implying 
the less. An executor is only liable for the funds in the inventory, 
but not beyond, and has only to account for his actual intromissions 
therewith.” Subject to this, it is thought that executors-dative may 
submit and refer, As to executors-nominate, if there be no express 
power to submit in the settlement, yet if they are intrusted with duties 
involving continuing management, they are trustees in every sense, and 
may exercise the powers conferred on trustees by statute, eg. submit 
and refer questions regarding the estate under their administration.® 
By the Executors (Scotland) Act, 1900 (63 & 64 Vict. ¢ 55), 
executors-nominate, unless the contrary be expressly provided in the 
trust deed, have the whole powers, privileges, and. immunities, and 
are subject to all the limitations and restrictions, which from time 
to time gratuitous trustees have, or are subject to, under the Trusts 


1 Ersk, iii. 8. 39; Bell on Arbitration, 97 ; 
M‘Laren on Trusts, 478; Zhomson’s Trustees 
v. Muir, 1867, 6 M. 145. 

2 Barbour v. Wight, 21 Nov. 1811, F, C.; 
Grant v, Girdwood, 28 June 1820, F. C. ; 
ef. Maitland, 18 May 1796, M. 641; see 
Russell, p. 32, as to the law in England. 

® Bell on Arbitration, p. 112 (2nd ed.). 
But see Carruthers v, Hall, 1830, 9 8. 67 
—in this case two executors entered into a 
reference with consent of a beneficiary who 


was pursuing an action of count and reckon- 
ing against them. 

4Bell’s Prin, 1889 (10th ed.); Abbott 
& Son, 12 May 1824, 3 S, 8; Ersk. iii, 
9, 27, 

5 Bell’s Prin. s. 1900. 

6 Ainslie v. Ainslie, 1886, 14 R. 209; 
M‘Kersies v. Mitchell, 25 June 1872, 10 M. 
861; see also Carruthers v. Hall, 25 Nov. 
1830, 9S. 66; see Russell, p. 30, as to the 
law in England, 
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(Scotland) Acts, 1861 to 1898, or that Act, or any Act, amending 
the same, and otherwise under the statute and common law of 
Scotland. 

9. JUDICIAL FAcToRS.—A judicial factor'is not entitled without 
special power to enter into submissions regarding the estate under his 
charge. A distinction is, however, drawn by the law and authorities 
~-between a power to compromise and a power to submit or refer. The 
former may be admitted where the latter would be excluded The 
power to refer is not one of “the usual powers” implied in a judicial 
factor’s appointment. His duty, as a rule, being merely to preserve 
and look after the estate under his charge and intromit with the funds, 
he is not entitled to enter into a submission without special power ; 
and it is doubtful if even the Court would grant such a power, unless 
in very exceptional circumstances? It has been held that a judicial 
factor was not entitled to submit to arbitration a claim of damages on 
the factorial estate founded on his own delinquency.? In that case the 
Lord Justice-Clerk (Moncreitf) and Lord Neaves expressed the opinion 
that a reference under an executorial clause of submission in a contract 
was within the power of a judicial factor. The question was raised as 
to the authority of the judgment in Macdowall’s case deciding the 
general question that a judicial factor has no power to submit, but it 
was not necessary to decide it, and the judges did not impugn its 
authority. By the Trusts (Scotland) Act, 1867 (30 & 31 Vict. c, 
97), power is given (s. 2) to trustees to submit and refer all questions 
connected with the trust estate; and by the Trusts Amendment 
(Scotland) Act, 1884 (47 & 48 Vict. c. 63, 8. 2), trustee includes 
tutors, curators, and judicial factors (“judicial factor” being held to 
mean any person judicially appointed factor upon a trust estate, or 
upon the estate of a person incapable of managing his own affairs, 
factors loco tutoris, factors loco absentis, and curators bonis), Lord 
Kincairney expressed the opinion that this provision being declaratory, 
was retrospective in its effects.‘ 

10. Curators Bonis.—A curator bonis of a lunatic has power to 
enter into submissions regarding the moveable estate of his ward, 
provided the matter to be referred is a proper one for a reference, and 
that the referee is suitable; and it is “ unnecessary ” to ask the Court 
to grant special power.® 

11, Facror toco ruroris.—A factor loco tutoris may enter into 
submissions regarding the moveable estate of his pupil, provided the 


1 Anderson, 7 March 1855, 17 D, 596; 
Anderson, 29 Jan, 1857, 19 D. 329; Dal- 
mahoy, 9 July 1836, 14'S, 1125, 

2 M‘Dowall v, M‘Dowall, 8 July 1778, 
M, 4058, 

3 Aberdeen Town and County Bank y. Dean 
& Son, 16 June 1871, 9 M, 842, 


2 


4 Scott v. Craig, 29 Jan, 1897, 24 R, 
462, 

5 Corson, 10 July 1835, 10 F, C. 891. See 
also Trusts (Scotland) Acts, already referred 
to, 
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matter be suitable for reference, and that the referee be a proper 
person for the office." 

12. TRUSTEE UNDER TRUST Del ZED FOR BEHOOF OF CREDITORS.— 
With regard to such a trustee, his power is regulated by the terms of 
the trust deed in his favour; and if there be in it a power to submit 
and refer, he may of course exercise it; but if the deed does not 
contain such a power, it is very doubtful if he can enter into a sub- 
mission as an ordinary act of administration. A trust for creditors, 
with power to compromise and submit “questions and disputes” and 
to pursue “actions,” was held to empower the trustee, who had sisted 
himself in an action of damages originally raised against the truster, 
to agree to withdraw from the consideration of the Court, and to refer 
to arbitration, the amount of damages due, in the event of the defender 
being found liable in damages.” 

It has been held that the operation of the Trusts Act, 1867, is 
extended by the Trusts Amendment Act, 1884, to trusts in which 
the trustees do not act gratuitously. The trustee appointed under a 
trust deed for behoof of creditors, which provided for reasonable 
remuneration being paid to the trustee, having died, the principal 
creditor presented a petition for the appointment of a new trustee, 
and the Court granted the petition.® 

13. Trusrex in Banxruproy.—the trustee may, with the con- 
sent of the commissioners, compound and transact or .refer to 
arbitration any questions which may arise in the course of the 
sequestration regarding the estate, or any demand or claim made 
thereon, and the compromise, transaction, or decree-arbitral is binding 
on the creditors and the bankrupt;* but if a trustee enter into a 
submission or compromise without the consent of the commissioners, 
it would be wléira vires.” If a party to a submission become bankrupt 
during its dependence, the trustee, with consent of the commissioners, 
may appear, and be sisted in the reference; or he may be cited, 
and, whether he appear or not, the award will not be set aside 
on the ground of the bankruptcy or his failure to appear.® If, how- 
ever, a person who has entered upon a submission becomes bankrupt, 
and without intimation made to his trustee a decreet arbitral is 
pronounced thereafter, the same will be inept, as having been pro- 
nounced parte inaudita.’ 


_ 1} Faleoner vy. Thomson, 


1792, M. 16380 ; 


Corson, supra; Brown v. Scoular, 1758, 
M. 16359. See also Trusts . (Scotland) 
Acts, ante. 


* MacIntosh v. MacIntosh, 10 Nov. 1863, 
2 Macph. 48, 36 Jur. 24. See Hari of 
Kintore v. Union Bank of Scotland, 1863, 
1 Macph. (H. L.) 11. This was a submission 
by agreement between truster, trustee, and 


creditors, and it was held to exclude an 
ordinary action of reduction. 

° Royal Bank (Petr.),31 May 1893, 20R.741. 

* Bankruptey Act, 1856, 19 & 20 Vict. 
c. 59, s. 176, 

° Dennistoun v. Dennistoun, 1863, 1M. 869. 

° Grant v. Girdwood, 23 June 1820, F.C. ; 
Anderson, 25 May 1821, 1S. 31. 

7 Barbour v. Wight, 21 Nov. 1811, F, ©,» 
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A meeting of creditors on a sequestrated estate cannot fix before- 
hand that all disputes shall be submitted to arbitration. 

After a composition contract in a sequestration had been approved 
of, a creditor, not previously ranked on the estate, entered into a 
submission with the bankrupt as to his claim, without prejudice to 
the composition contract. It was held that the arbiter had power 
to decern for the full claim against the bankrupt, and that the creditor 
was entitled to charge him and the cautioners for the composition2 

14. Limiren Liabitiry Companies——Any company registered 
under the Companies Act may, by writing under its common seal, 
agree to refer, and may refer, to arbitration, in accordance with the 
Railway Companies Arbitration Act, 1859, any existing or future 
difference, question, or other matter whatsoever in dispute between 
itself and any other company or person; and the companies’ parties 
may delegate to the person or persons to whom the reference is made 
power to settle any terms, or to determine any matter, capable of being 
lawfully settled or determined by the companies themselves, or by the 
directors or other managing body of such companies.® 

15. OrriciaL LiguipATor.—An. official liquidator can only enter 
into a submission or reference with the sanction of the Court; but 
on satisfying the Court, he may obtain an order to refer all matters 
in difference with reference to a certain transaction, and all matters 
arising therefrom, in such manner and upon such terms as he may 
think fit; and for that purpose to enter into and execute any agree- 
ment or agreements as he may be advised, but so that any proceedings, 
rules, or orders to be had, taken, or made in regard to the reference 
shall be had, taken, or made in and by the Court.* 

16. Pusric Orricer—A public officer, such as a town clerk, 
clerk to police commissioners, local authority, parish council, or other 
public board, has not the power of entering into a submission on behalf 
of his constituents without their special authority. 

17. Tax Crown.—Submissions may be, and frequently are, 
entered into by and on behalf of the Crown and its departments, 
but these must be signed by the proper officer responsible in the 
department; and the rule as to expenses against the Crown holds, 
unless it be waived, or costs consented to. 

In addition to the foregoing parties who may refer under and by 
virtue of statutory authority, there are a very large number of persons 
who may refer in virtue of the like authority. Thus landlords and 
tenants may refer in virtue of the Agricultural Holdings Acts; 
building societies may by their rules and in virtue of statute refer 


1 Cook v. Mowbray, 20 June 1829, 7 S. 778. 4 Drake’s Patent Concrete Co., 28 July 
2 Smith v. Hail, 18 June 1828, 6 8. 975, 1877, Palmer, 2, 359, 
3 Companies Act, 1862, 25 & 26 Vict. > See p, 41. 


¢, 89, s. 72; but see sec, 162, post, p. 27, 
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questions; coal-pit owners, inspectors, etc, may have differences 
settled by arbitration under statutes; local authorities may acquire 
lands for a variety of purposes by arbitration; companies, joint-stock 
and limited, may refer many questions ; railway companies may refer 
a large variety of matters; and workmen may have many questions 
referred to arbitration—all under statutes applicable to such parties, 
and matters specified therein. These will be briefly indicated in the 
next and succeeding chapters, 


CHAPTER II 
WHAT QUESTIONS MAY BE REFERRED 


Sec. I. QUESTIONS AFFECTING CIvIL INTERESTS OF PARTIES 


1. Personal kicHTs—Bankton says:! “ Whatever can be transacted, 
may be determined by arbitrament; submission and a decreet arbitral 
thereon being in effect a transaction by intervention of the arbiters ”; 
or, in other words, whatever parties are entitled to contract about, 
they may refer. It follows, therefore, that any right or interest, real 
or personal, as to which the parties may contract, may be made the 
subject of submission. Thus, breaches of contract, disputes regarding 
partnerships, the purchase-price of property, resting-owing of debts, 
disputed claims between parties, a question of aliment between hus- 
band and wife? and many other questions regarding moveable or 
personal property, may be referred. There must, however, be a differ- 
ence between the parties; and thus neither an abandoned nor an 
admitted claim can be referred, nor can a reference be made the mere 
cloak for a compromise. 

2. Rear Rigurs—So also questions regarding heritable property 
may be submitted, such as the right of a person to a heritable estate, 
boundaries of property, questions of title to property, disputes be- 
tween landlord and tenant; and many others ejusdem generis may be 
submitted to arbitration. But questions regarding an entailed estate 
can only be referred to a very limited extent—practically to the 
extent only of the interest which the heir in possession has in 
the estate. Apart from the Lands Clauses Act, an heir of entail 
cannot enter into submissions affecting the estate. Lord Deas 
said: * “Now it humbly appears to me that to suppose Sir Norman 
[the heir of entail] to have entered into a common law submission 
for fixing the price of land taken, and compensation for permanent 
injury to the entailed estate, would be to suppose him to have done 


? Bank, 1, 23. 17, 19, ss. 9 and 85; Cal. Rly. Co. v. Lockhart, 
2 Shand v. Shand, 28 Feb, 1832, 108. 1857, 19 D, 527; Mackenzie v. Inverness 
384, and Aberdeen Junction Rly. Co., 9 June 


3 Bell on Arbitration (2nd ed.), p. 123; 1866, 4 M. 810. 


Lands Clauses (Scotland) Act, 8 & 9 Vict. ¢. 4 At p. 548, 19 D. supra. 
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what he had no power to do,—a supposition not readily to be 
adopted.” 

3. Pustic Rieuts AND Srarvs—Questions in which the public 
have interest, which affect public rights and rights of status, cannot, 
as a rule, be referred. Thus the question of domicile, the right to a 
peerage, the question of a person’s legitimacy, or whether a marriage 
has been constituted, and like questions affecting social status, cannot 
be referred to arbitration. So where two persons who claimed the 
office of tutor to a minor referred the matter to the determination of 
arbiters, the Court found that this was not a lawful subject for arbi- 
tration.? 

4, QUESTIONS OF LAW may be submitted, as also pending lawsutts, 
The latter may either be referred judicially, or parties-may withdraw 
the suit and enter into a deed of submission referring their differ- 
ences. Persons may refer differences which may arise in the future, 
though none may actually exist, as in the course of executing a 
contract, the proper building of a ship, house, work, ete., dissolu- 
tion of partnership, and such like. Creditors cannot, however, 
resolve that all ‘disputes in a sequestration shall be submitted to 
arbitration.” ar. 

5. InLeEGAL Marrers.—Questions arising out of matters clearly 
illegal cannot be referred, such as contracts contra bonos mores, gam- 
bling transactions, and the like; and the law of England in this respect 
is the same as that of Scotland? In a submission, however, of all 
claims, an arbiter may consider the question as to whether any of 
them have been effected by fraud.* 

6. Furvre Usrt or PrRopreRTY.—lIt is often found that questions 
regarding the future use of property are better dealt with by way of 
submission or reference than by an action at law, and such may either 
be disposed of by deed of submission or by judicial reference. Thus 
the division of a commonty, the use of roads the cutting of timber,’ 
cutting of reeds and rushes and use of pasturage,’ the working of 
mines and minerals,’ and many kindred matters have formed, and may 
form the subject of submission. 


1 Ramsay v. Hay, 19 November 1624, 5 Gray v. Brown, 5 Feb. 1883, 11 S. 
Dict. 16245. 353. 

2 Cook v. Mowbray, 20 June 1829, 7S. ° Wight v. Earl of Hopetoun, 29 Nov. 
778. 1855, 18 D, 118. 

8 Russell (8th ed.), p. 8. ‘* When the 7 Cunninghame v. Dunlop, 20 Dec. 1836, 
subject-matter is clearly illegal, no binding 15S. 295. ae he 
award can be made.” 8 Montgomeric v. Carrick, 28 June 1848, 

4 Karl of Kintore v. Union Bank of Scot- 10 D. 1887; Pearson vy. Oswald, 4 Feb. 
tand, 12 March 1863, 1 Macph. (H. L.) 11. 1859, 21 D. 419. - rae 
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SUBJECTS REFERRED UNDER SPECIAL STATUTES 


1. Lawps Taken ror Puszic Purposes.—In many instances 
persons are unable to deal with their lands from some disability, 
or are unwilling to alienate the same, while yet it may be advan- 
tageous both to an owner as well as a desiring purchaser, or be 
to the. public interest, that such land should be acquired for some 
special purpose. The legislature has accordingly provided that in 
such cases lands may be alienated and acquired for specified 
purposes. 

The Lands Clauses Consolidation (Scotland) Act, 1845 (8 & 9 
Vict. c. 19), which deals with the conditions under which such 
powers may be exercised, inter alia provides (s. 20) that where 
any lands are authorised by any Act of Parliament to be taken for 
undertakings of a public nature, in case the promoters of the under- 
taking and the party interested in the lands cannot agree, or (s. 23) 
when the compensation claimed or offered shall exceed £50, the 
latter may claim to have the amount of compensation due to him 
determined by arbiters according to the provisions of the Act.1 

2. Ae@RicuLTURAL HoLpines.—By the Act 46 & 47 Vict. «. 
62, provision is made (s. 8) that if in any case the parties do not 
agree as to the compensation to be paid to the tenant or landlord 
under the Act, the difference shall be settled by a reference in the 
manner provided by the Act (ss. 9-20). 

By sec. 30 provision is likewise made for the settlement by 
reference in a similar manner of any differences between landlord 
and tenant as to the value of buildings and fixtures. The Agricul- 
tural Holdings Act, 1900 (63 & 64 Vict. c. 50), further extended the 
right of compensation, and made additional provisions regarding 
arbitrations under the Acts, and the method and aa of carrying 
out the same.? 

An arbitration under this Act may embrace not only claims for 
compensation for improvements effected by the tenant, as well as 
claims by the tenant against the landlord for breach of contract or 
otherwise, but also claims by the landlord against the tenant in respect 
of any deterioration wrongfully committed or permitted by the tenant, 
or in respect of breach of contract or otherwise in respect of the 
holding In this way one arbitration may embrace all claims on 
both sides, and a final settlement be arrived at on an equitable basis 
of “set-off.” 

3. MARKET GARDENERS. arket Gardeners Com- 
pensation (Scotland) Act, 1897 (60 & 61 Vict. c. 22), declares the 


1 References under the Lands Clauses Acts 2 See sec, 2 and Schedule 2. 
are treated more particularly in a subsequent 3 Sec, 2, sub-s. 3. 
chapter. 
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provisions of sec. 30 of the Act of 1883 to extend to any fixture or 
building affixed or erected by the tenant to or upon such holding 
for the purposes of his trade of market gardener. 

The Act is further (s. 1) to be read and construed as part of 
the Agricultural Holdings Act of 1883. 

It has been held that by sec. 4 of the Act a tenant is not entitled 
under a lease (ic. an ordinary agricultural lease), current at the com- 
mencement of the Act, to claim compensation in respect of “ market- 
garden” improvements executed prior to the commencement of the 
Act, although with the landlord’s acquiescence, but only in so far as 
the farm had been converted to market-garden uses subsequent to the ” 
Act! 

It has also been held (per Lord Kyllachy), and acquiesced in, 
that in the construction of sec. 4 of the Market Gardeners Com- 
pensation (Scotland) Act, 1897, the term “holding” includes “ part of 
a holding,” and that consequently sec. 4 of the Act applied where 
only part of a farm, held under an ordinary agricultural lease, 
had been cultivated as a market garden prior to the commencement 
of the Act. 

4, ALLoTMENTS.—By the Allotments (Scotland) Act, 1892 (55 
& 56 Vict. ce. 54), the local authority is authorised to acquire by lease 
or purchase allotments of land for the labouring population ;? and 
where these cannot be obtained by voluntary arrangement between the 
owners of land and the applicants, the local authority may acquire the 
same under the Act after proper inquiry and the obtaining of the 
necessary order.® For the purposes of the Act and the acquisition of 
land thereunder, the provisions of the Lands Clauses Acts are incor- 
porated, with certain exceptions.‘ 

5. Burtpine SocreriEs.—By the Building Societies Act, 1874 
(37 & 38 Vict. c. 42), s. 16, sub-s. 9, the rules of every society 
established under the Act must specify whether disputes are to be 
referred to arbitration, or in what way these are to be settled; and 
secs. 34-36 detail the procedure where arbitration or other prescribed 
methods are invoked for the adjustment of disputes between a society 
under the Act and any of its members, or any person claiming by or 
through any member, or under the rules of the society. The Building 
Societies Act, 1894 (57 & 58 Vict. c. 47), enacted, so far as concerns 
arbitration, that where arbiters are elected their decision is final, and 
they cannot be compelled to state a special case for the opinion of 
the Court, although they “may do so on the request of either party, 
as provided in sec. 36 of the 1874 Act.”® The settlement of disputes 


"Smith v. Callender, 7 July 1900, 2 F. 4 See. 3 (1) et seq. 
1140, affd. H. of L. 9 May 1901, [1901] ° See also in this connection, pp. 30 and 
A. C. 297. 31 and 32 and 38. 


2 Sec, 2 (1), ® Sec, 8 (2), 6 57 & 58 Vict. c. 47, s. 20. 
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‘among members of societies registered as “ Friendly” is dealt with in 
The Friendly Societies Act, 1896.1 

The word “disputes” in the Building Societies Acts, or in the rules 
of any society thereunder, is deemed to refer only to disputes between 
_ the society and a member, or any representative of a member in his 
capacity of a member of the society, unless by the rules for the time 
being it shall be otherwise expressly provided; and in the absence 
of such express provision, does not apply to any dispute between any 
such society and any member thereof, or other person whatever, as to 
the construction or effect of any mortgage deed or any contract con- 
‘tained in any document, other than the rules of the society, and do 
not prevent any society, or any member thereof, or any person claiming 
through or under him, from obtaining in the ordinary course of law 
any remedy in respect of any such mortgage or other contract to 
which he or the society would otherwise be by law entitled; but these 
provisions do not apply to any dispute pending at any time before the 
passing of the Building Societies Act, 1884, or which at that date 
had been actually referred, or agreed to be referred, to arbitration, or 
as to which the jurisdiction of any Court of law had been adjudged to 
be excluded by a decision of any Court of competent jurisdiction in an 
action or suit between the society and any member thereof or other 
person.” 

Where arbitration is provided by statute and arbiters are legally 
appointed, the jurisdiction of the Court of law is excluded? but 
that only in so far as the question raised is within the terms of the 
statutes or the rules of the society, and not ultra vires thereof.* 
General questions touching the administration of a registered society 
are not usually proper subjects for arbitration under the statutes, 
not being in any sound sense “disputes between a society and any 
individual member thereof,’* but such may come within the scope 
of sec. 41 of the Friendly Societies (Amendment) Act, 1855, 
which gives jurisdiction to the Sheriff, in cases where the: rules 
of a society do not provide or prescribe any other mode of settling 
such questions or disputes.® Sec. 41 of the 1855 Act has been 
practically repeated in sec. 68 (6) of the Act of 1896. A dispute as 
to whether a person is a member of a society or not is not a dispute 
between the society and a member as such, and does not, therefore, 
oust the jurisdiction of the Courts,’ although in a recent Scotch case 


159 & 60 Vict. c. 25, s. 68. (See postea.) 4 Davie y. Colinton Society, 10 Noy. 1870, 
247 & 48 Vict. ¢. 42, s 2. The Acts of 9M. 96, 
1874, 1875, 1877, 1884, and 1894 constitute 518 & 19 Vict. c. 63. 


collectively ‘‘The Building Societies Acts” 6 Davie, supra. See Kinloch, L., at 
(57 & 58 Vict. c. 47, 8, 29). pp. 105-6. 
8 Manson vy. Doull, 5 June 1840, 2 D. 7 Palliser v. Dale, 1897, 1 Q. B. 257. 


1015 ; Wright v. Monarch Investment Build- (See Esher, M.R., at 261.) 
ing Society, 1877, 5 Ch. D. 726. 
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such-a question “was held to fall to°be-determined by the arbiters in 
terms of the rules, unless fraud or ultra vires be averred.!_ In England 
it has further been held that when trustees disputed a party’s title to 
be a member, they could not compel him to refer this to arbitration ;? 
so where it was intended by the rules that there should be standing 


arbitrators, from whom three should be chosen for each dispute, and - 


such arbitrators were not appointed, an action was stayed till that 
was done, and an order may be applied for to compel them to do so.’ 
A member withdrawing from a society claimed payment of his shares, 
which was refused, on the ground that other claimants, who had 
already given notice of withdrawal, had priority,-and there was not 
sufficient funds to pay all the claims, upon which he raised an action ; 
but the Court held that this being a dispute between the board of 
management and a member of the society respecting the construction 
of a rule (for which provision was made in the Jaws of the society), an 
action was inadmissible, and the question must be referred under the 
Building Societies Acts.* 

A claim by a society against an officer for misappropriating funds, 
and retaining these in his hands, is not a “dispute” between the 
society and such a person in the character of “a member,” and does 
not require to be referred to arbitration.® 

6. BurIAL GrRounps.—Under the Burial Grounds (Scotland) 
Act, 1855 (18 & 19 Vict. c. 68), and amending Acts, 20 & 21 Vict. 
ce. 42 and 49 & 50 Vict. c. 21, local authorities are authorised, and in 
certain circumstances required, to provide burial grounds for the 
districts under their charge. After the Sheriff has designated a burial 
ground, the provisions of the Lands Clauses Acts with respect to the 
purchase and taking of lands, otherwise than by agreement, have effect 
in respect of such lands as the Sheriff shall have designated as fitting 
for a burial ground, and thus may be acquired by arbitration 
thereunder. 

7. CoAL Minzs.—By the Metalliferous Mines Regulation Act, 1872 
(35 & 36 Vict. c. 77, 8s. 18 and 21), any question between the inspector 
and owner or agent of the mine as to whether the mine is dangerous or 
defective, which is not provided against by any express provision of the 
Act, or by any special rule, must be referred to arbitration, as well as any 
question regarding the special rules to be made affecting the mines (s. 26). 
By the Coal Mines Regulation Act, 1887 (50 & 51 Vict. c. 58), the 
question whether a coal mine, or any practice therein, be dangerous or 


“1 Rombach v. M‘Cormack, 1896 (O. H.), 4 Wright v. Deley, 4H. & ©. 209; Walker 
48. L. T. 264. v. General Mutual Building Society, 36 


2 Prentice v. Loudon, 1875, L.R.100. P. Ch. D. 777; Davies v. Chatham Building - 


679; Willis v. Wells, 1892, 2 Q. B. 225; Society, 61 L. T. 680. 

Palliser v. Dale, 1897, 1 Q. B. 257. ° Municipal Permanent Building Society 
* Norton v. Counties Building Society,  v. Richards, 39 Ch. D. 372. 

1895, 1 Q. B. 246. 
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emis (s. 42), or any difference as to special rales ‘to the’ mine 
applicable (s. 53), may be referred. The working of a mine in two 
or more separate parts, if challenged on an piyection by the Secretary 
of State, may be referred to arbitration (s. 19). ‘When an arbitra- 
tion takes. place under this Act, the Coal Mines Regulation’ Act, 
1896 (59 & 60 Vict. c. 43), provides by sec. 2 for the repre- 
sentation of the workmen on arbitrations under the ppinexpal Act 
of 1887. 

8. Companins CLAUSES AcT.—By the Companies Clauses’ Con- 
solidation (Scotland) Act, 1845 (8 & 9 Vict. ¢ 17, ss. 131~—136), 
‘provision is made for obtaining an award on differences authorised 
to be settled by arbitration by any special Act incorporating.-a 
joint-stock company for the purpose of carrying on any public 
undertaking. 

9. CompANni&és AcT, 1862.—By sec. 72 of the Companies Act, 
1862 (25 & 26 Vict. c. 89), any company under that Act may under 
its common seal agree to refer to arbitration, in accordance with the 
Railway Companies Arbitration Act, 1859 (22 -& 23 Vict. c. 59), any 
existing or future difference, question, or other matter whatsoever in 
dispute between itself and any other company or person. The com- 
panies, parties to the arbitration, may delegate to the person or persons 
to whom the reference is made power to settle any terms, or to 
determine any matter capable of being lawfully settled or determined 
by the companies themselves, or by the directors or other managing 
body of such companies. 

All the provisions of the Railway Companies Arbitration Act, 
1859, are deemed to apply to arbitration ‘between companies and 
persons in pursuance of this Act; and in the construction of such 
provisions “the companies” shall be deemed to include companies 
authorised by this Act to refer disputes to arbitration (s. 73, 25 & 
26 Vict. c. 89). There is, however, an important exception to the 
terms of sec. 72, for by sec. 162 the price to be paid for the purchase 
of the interest of any dissentient member in any company pro- 
posed to be, or in the course of being, voluntarily wound up in 
accordance with sec. 161 shall be settled by arbitration if the parties 
do not agree on the terms. For the purpose of such arbitration 
the provisions of the Companies Clauses Consolidation Act, 1845 
(being secs. 128-134), are incorporated in the Act of 1862. Where 
the parties cannot agree upon the price, it must be fixed by such 
statutory arbitration,! unless where the articles of the company 
provide a method of arbitration for this purpose, when such method 


1 Lindley on Companies, 6th ed., p. 242; also ve Arbitration under sec, 162 ; Jmperial 
Buckley, 8th ed., 450; De Rosazv. The Anglo- Mercantile Credit Association, 12 Hq. 504; 
Indian Bank, L. R. 4 Q. B. 462. See also Glamorganshire Banking Co. (Morgan’s case), 
Lord v. Copper Co., 1K. & J. 90,24. J.Ch. 28 Ch. D. 620; Mysore Gold Co., 42 Ch. D 
145. See now 52 & 58 Vict. c. 49, s. 5. -See 535. 
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may be employed instead of that provided by sec. 162. The agree- 
ment here contemplated is between the dissentient member and the 
liquidator, and a clause in the articles of association of a company 
providing means of fixing this price, other than those laid down in 
sec. 162, will be ignored, and resort had, failing agreement, to arbitra- 
tion thereunder, as being a statutory agreement between the dissentient 
member and the liquidator. 

10. Coworziarion or Worxuuyv.—By the Conciliation Act, 1896 
(59 & 60 Vict. c. 30), it is provided that when a difference exists, or is 
apprehended, between an employer, or any class of employers, and 
workmen, or between different classes of workmen, the Board of Trade 
may, in addition to the exercise of other powers conferred by the Act, 
on the application of both parties to the differences, appoint an 
arbitrator (s. 2). The results of all arbitration proceedings under 
this Act are to be reported to the Board of Trade (s. 2 (2) and (3)). 
The regulations of the Arbitration Act, 1889, do not apply to the 
settlement of disputes under the Conciliation Act, 1896, except in so 
far as parties to the difference or dispute may mutually agree to 
import the rules of the former Act (s. 3.) The Act of 1889 
repealed the Masters and Workmen Arbitration Act, 1824, the Coun- 
cils of Conciliation Act, 1867, and the Arbitration (Masters and 
Workmen) Act, 1872. 

11. Court or Sxssion RerERENCE.—By the Court of Session Act 
(13 & 14 Vict. c. 36) provision is made (§ 50) whereby the parties 
in any cause before that Court in which an issue is to be tried may 
consent to refer the same to any one arbiter, or to any three, five, or 
seven arbiters; and such arbiter or arbiters sit as, and with all the 
powers of, an ordinary jury. 

12. Crorrers Act.—Where, in any proceeding under the Act 
(49 & 50 Vict. c. 29), the Crofters’ Commission is empowered to 
pronounce an order, the landlord and the crofter may agree to accept 
the decision of a sole arbiter mutually chosen, instead of the decision 
of the Crofters’ Commission ; and in that case any order pronounced 
by such sole arbiter shall, when recorded in the “Crofters’ Holdings 
Book,” along with the agreement to accept his decision, be as effectual 
to all intents and purposes as an order of the Crofters’ Commission ; 
and all regulations applicable to the Crofters’ Commission, and to the 
orders pronounced by them, shall apply to any sole arbiter and the 
orders pronounced by him (s. 30). 

13, Hpvcation Act.—Under the Act 41 & 42 Vict. c. 78, School 
Boards may acquire by arbitration, under the Lands Clauses Acts, 
lands for the purposes of the Education (Scotland) Acts, 1872 
and 1878. 


1 Baring Gould v. Sharpington Syn- Co., 1900, 1 Ch. 308; Buckley, 8th ed. 
dicate, 1899, 2 Ch. 80; Payne v. Cork 449, ‘ 
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14, ELECTRIC LicHtinG.—By the Electric Lighting Act, 1882 
(45 & 46 Vict. ¢. 56), provision is made for exbimosion as to— 

(a) Compensation payable, on the one hand, to owners by under- 
takers for altering any pipes or wires under any street or place 
authorised to be broken up by them which may interfere with the 
undertakers’ powers under the Act; and, on the other hand, to under- 
takers by owners for the alteration of the position of electric wires 
or undertakers’ works by duly vested public or other authorities 
(s. 15). : 

(0) Certain disputes arising out of the construction of a dock or 
other work communicating with a canal under or across which the 
works of undertakers have been placed (s. 16). 

(c) Damages occasioned by authorised works (s. 17). 

; (d) Disputes between undertakers and bodies or persons entitled 
to be supplied with electricity regarding the use or supply thereof 
(s. 18). 

(¢) Differences between the Postmaster-General and undertakers 
as to the former’s requirements for preventing any telegraphic lines 
being injuriously affected by undertakers’ works or lines (s. 26). 

The Electric Lighting Act, 1888 (51 & 52 Vict. c. 12, 8. 2), 
further enacts that when a local authority, duly authorised, desires to 
purchase an undertaking on the expiry of the prescribed period, the 
value of such undertaking, in case of difference, is to be determined 
by arbitration. These two Electric Lighting Acts are to be read and 
construed together, except as otherwise expressly provided, as one 
Act (8. 5). 

15. Hxprosives.—Under the Explosives Act, 1875 (38 & 39 
Vict. c. 17, s. 113), the local authority may exercise the same 
powers for the purchase and taking of lands, otherwise than by 
agreement, for the purpose of erecting a gunpowder magazine 
thereon that a local authority has under sec. 90 of the Public 
Health (Scotland) Act, 1867.1. Occupiers of gunpowder factories 
or magazines may, in certain circumstances, require matters arising 
under this Act to be referred to arbitration (s. 24), for which 
provision is made (s. 25). The regulations as to the conduct of 
such arbitrations are fully set out in the second schedule attached 
to the Act. 

16. Facrorizs AnD WorKsuors2—By the Act of 1901 (Edw. vir. 
¢c, 22) any factory in which more than forty persons are employed is 
to be furnished with such means of escape in case of fire as can, in 
the opinion of the sanitary authority of the district, reasonably be 
required in the circumstances of the case (s, 14 (1 and 2)); and in 
the case of a factory not so provided, the sanitary authority is required 
to serve a notice on the owner requesting him to provide what is neces- 

1 See pastea, 2 See Appendix for Acts. 
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sary (s, 14 (2)). If they differ, either may have the difference. settled 
by arbitration in the manner provided by the first schedule to the 
Act (s. 14 (5)). 

When the Secretary of State certifies that any machinery or 
process used in a factory or workshop is dangerous or injurious to. 
health or life, the Chief Inspector may serve a notice on the occupier 
either proposing special rules or requiring the adoption of such special 
measures as seem to meet the necessities of the case. If the occupier 
give notice of objection, suggesting any modification of the rules or 
requirements, and the Secretary, of State does not assent to such 
modification, the matter must be referred to arbitration under the 
Act (54 & 55 Vict. c. 7.5, 8. 8). 

The Factory Act, 1895 (58 & 59 Vict. c 39,8. 12), oie 
for the appointment in such an arbitration of a person to represent 
the workmen or any class of them, and a person so appointed may 
himself, or by his counsel, solicitor, or agent, take part in the pro- 
ceedings to such extent and in such manner as the arbitrators or 
umpire may direct, and is liable to costs as if he were a party. The 
sanitary authority is the local authority under the Public Health 
(Scotland) Act, 1897. Bi 

17. FRIENDLY SoocreTres$—The Act. 59 & 60 Vict. c.- 25, 
consolidates the law relating to friendly and other societies, and 
repeals practically all former Acts (Schedule 3). The Act does not 
make any special provision for arbitration of disputes, but provides 
that . certain. disputes shall be decided in manner directed by 
the rules of the society or branch; and the decision so given shall be 
final and binding on all parties without appeal, and shall not be 
removeable into any Court of law or restrainable by injunction, and 
application for the enforcement thereof may be made to the Sheriff 
Court (s. 68). 

The parties may by consent refer disputes to the assistant registrar 
in Scotland (s. 68 (1.)) 

Where the rules prescribe a reference to justices, the dispute has 
to be determined by a Court of summary jurisdiction, ie. Sheriff 
Court in Scotland (s. 68 (5)). 

Where the rules of a friendly society contain no provision or 
direction as to disputes, or where no decision has been made on a 
dispute within forty days after application to the society or branch for 
a reference under its rules, the Sheriff has jurisdiction to hear and 
determine the matter in dispute (s. 68 (6)). This practically repeats 
the provisions of sec. 41 of the Friendly Societies Act, 1855 (18 & 19 
Vict. c. 63). 

The regulations of a friendly society, established under the Act 33 
Geo. ur.-c. 54, provided that if disputes arose between members, or 

* See Building and Industrial Societies, pp, 24 and 25 and pp. 82 and 33, 
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the widows of members, and the society, the same should be referred 
to five arbiters, to be chosen after a certain order from among the 
members of the society. It was held that this regulation was lawful, 
and excluded the jurisdiction of the Courts of law. 

A friendly society, at an extraordinary meeting specially called for 
the purpose, passed a resolution whereby the probationary period of 
intrants was reduced from three years to one year, which was certified 
by the Registrar of Friendly Societies to be in conformity with law. 
In an action of reduction of the minute of meeting, and of the certi- 
ficate, brought by a minority of the society, it was held (1) that. the 
ease did not fall within the rule of the society which provided for 
settlement of disputes between members and the society by arbitra- 
tion ; (2) that the registrar’s certificate, though essential to the validity 
of the soeiety’s rules, was no bar to a challenge of them in a Court of 
competent jurisdiction ; but (3) that the jurisdiction of the Court of 
Session was excluded by sec. 41 of the Friendly Societies Act, 1858, 
by which a privative jurisdiction in such cases was conferred upon the 
Sheriff. An opinion was indicated that the exclusion of the jurisdiction 
of the Supreme Court did not necessarily apply to all disputes which 
--might arise in a friendly society. This case was under the Act of 
1855, and it also incidentally raised the question of the competency of 
an action of reduction in the Court of Session of a minute of a friendly 
society, where rules of such a society provided for the settlement of 
all disputes by arbitration.” 

The registrar, when duly called on by the members of a friendly 
society, may order an inquiry into its affairs of an exhaustive or 
limited character as he may think fit.’ 

An action by a member of a friendly society against the society 
for declarator that he was a member was dismissed as incompetent, as 
he was bound to refer the question in dispute in terms of the Friendly 
Societies Acts, 1875 and 1895, he not having made any averments of 
fraud or ultra vires, and the rules of the society sufficiently providing 
for the circumstances of the case.* 

18. Gaswor«s.—Under the “ Gasworks Clauses Act, 1847,’ the 
“Gas and Waterworks Facilities Act, 1870,” and the “Gas and Water- 
works Facilities Act (1870) Amendment Act, 1873,” local authorities 
are entitled to acquire land, etc., for gasworks, and for that purpose 
the Clauses of the Lands Clauses Acts as to the taking of lands other- 
wise than by agreement are incorporated, and thus the compensation 
payable may be settled by arbitration. 

19. Harsours, Docks, AnD Prrrs—By the Act 10 & 11 Vict. e. 

1 Manson.v. Doull, 5 June 1840, 2 D, Association v. -Dougal and Others, 1898, 


1015. (OFA) 5185 2452, 
2 Davie v. Colinton Friendly Society, 10 4 Rombach vy. M‘Cormack, 1896 (O. H.), 
Nov. 1870, 9 M. 96. 48. L. T. 264; but see Palliser v. Dale, 


8 Professional and Civil Service Supply supra, p. 25, ° 
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27, s. 6, where the undertakers are empowered to take lands for the 
construction of such works otherwise than with consent of the owners 
and occupiers, they are to be subject to the provisions and restrictions 
contained in the Lands Clauses Acts, and must make to these parties 
or others interested in the lands taken, or used, or injuriously affected 
by the construction of the works, full compensation for the lands and 
damage sustained, which is to be ascertained in terms of the Lands 
Clauses Acts. 

20. Housine or trun Working CLASSES.—By the Act 53 & 54 
Vict. c. 70, local authorities are authorised to take lands compulsorily 
for improving unhealthy areas in urban sanitary districts, the com- 
pensation for which is to be settled by arbitration (s. 20). The local 
authority may also make an order for pulling down an obstructive 
building (i.e. prevents ventilation or the remedy of nuisances), and 
may offer to purchase the land or allow the owner to retain the site. _ 
In either case the compensation payable is, in case of difference, to be 
settled by arbitration (s. 38, sub-s. 6). For the purposes of the Act 
certain sections of the Lands Clauses Consolidation Act, 1845, are 
incorporated (s. 20). 

The arbitrator is appointed by the Secretary for Scotland (ss. 41 and 
96), and the procedure is regulated by the provisions of Schedule 2. 
Any person dissatisfied with the award of an arbitrator may, on satis- 
fying the High Court that there would be a failure of justice if leave 
were not granted, get the arbitrator’s decision reserved, and lay the 
question of compensation before a jury. It requires, however, a very 
strong case to be made out to obtain such redress, and it will not be 
granted as a matter of course, or merely on representation of slight 
differences in value. 

21. INDUSTRIAL AND PROVIDENT SocteriES.—These are regulated 
by the Industrial and Provident Societies Act, 1893 (56 & 57 Vict. 
c. 39). By sec. 49 (1), disputes between a member of a registered 
society or any person aggrieved, who has for not more than six months 
ceased to be a member of a registered society, or any person claiming 
right through such member or person aggrieved, or claiming under the 
rules of a registered society, and the society or an officer thereof, are to 
be settled as directed by the rules of the society, or may be referred to 
the assistant registrar in Scotland, if the rules do not expressly forbid, 
and parties consent (s. 49 (2)). Where, however, the rules contain no 
provision for disputes, or no decision is made on a dispute within forty 
days after application, the Sheriff has jurisdiction to determine the 
matter (s. 49 (5)). The opinion of the Court of Session may, in cer- 
tain circumstances, be taken on questions of law arising in. disputes 
(s. 49 (6)). 


1 MacKnight’s Trs, v. Edinburgh Im- 90. See Friendly and Building Societies, 
provement Trustees, 14 Nov. 1900, 8 F. ante, 
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A society cannot, however, by mere resolution or rule effectually 
oust the jurisdiction of the Courts. The word “disputes” has a wide 
meaning ; but even where a society has acted within the narrow sense 
which he Acts give to the word, they may yet have acted so far ulira 
vires as to render themselves liable to the jurisdiction of the Courts 
of law. A single case in this connection will serve to illustrate 
the point:—The rules of a provident society provided that in the 
event of any dispute between a member of the society, or any person 
claiming through a member, and the society, it must be referred to 
a committee of the society. In an action against the society at the 
instance of the executor-dative of a member to recover a sum alleged 
to be due by the society to the deceased, the defenders averred that in 
consequence of an arrangement made by the next of kin of the 
deceased, the pursuer was not entitled to claim the sum in question 
as his representative. 

: They founded on the rule above mentioned, and pleaded that the 
Court had no jurisdiction. It was held that as the defenders denied 
the pursuer’s rights to represent the deceased member, the question 
raised was not a dispute within the meaning of the rule, and that 
the jurisdiction of the Court was not ousted. 

By the Industrial and Provident Societies Act, 1876 (39 & 40 
Vict. c. 45), s. 11 (6), it is provided that “if any member of a 
society entitled to an interest in the society . . . dies intestate and 
without having made any nomination . . . such interest shall be 

payable, without letters of administration, to or among the 
persons who appear to a majority of the committee, upon such 
evidence as they may deem satisfactory, to be entitled by law to 
receive the same...” A member of a society died without making 

-any nomination, and on the representation of certain of the 
deceased’s next of kin that one of their number had a better claim 
to the deceased’s interest than others, and that all were agreeable 
that he should receive payment of the whole, the society made 
payment. Thereafter a next of kin, who stated that he was not a 
party to this arrangement, sued the society, as executor-dative, for 
the amount of the deceased’s interest. It was held that the society 
had acted wltra vires in paying to one of the next of kin, he not 
being the person “entitled by law” to receive payment, and that 
the pursuer was entitled to decree.! 

22. Ligur Raitways.— By the Light Holler Act, 1896 
(59 & 60 Vict. c. 48), an order of the Light Railway Commissioners, 
confirmed by the Board of Trade, for the construction of a light railway 
may incorporate the Clauses Acts as defined by the Act (ss. 11 and 28), 
and so far as they are incorporated the light railway company shall 


1 Symington’s Executor v. Galashiels Co-operative Store Co. Limited, 13 Jan, 1894, 21 
R. 371. 
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be deemed a railway company (s. 12). Where, therefore, the Lands 
Clauses Acts are incorporated, a claim which would be made for 
compensation in the case of railways generally will be matter for 
compensation as regards light railways, and by virtue of the Act must 
be referred to a single arbiter within the meaning of the Lands Clauses 
Acts (s. 26 (3)) appointed by the parties, or if they do not concur, by 
the Board of Trade. 

The provisions of the Lands Clauses Acts are made applicable to any 
arbitration under the Act except as to the expenses of the arbitration 
and incident thereto, in lieu of which these are in the discretion of the 
arbiter, who may direct to, and by whom, and in what manner those 
expenses, or any part thereof, shall be paid, and may tax or settle the 
amount of expenses to be so paid, or any part thereof, and may award 
expenses to be paid as between agent and client (s. 26, sub-s. 3). The 
principle of betterment is introduced in this Act. 

23. LocaL GOVERNMENT (PARISH CoUNCILS).— By the Local 
Government (Scotland) Act, 1894 (57 & 58 Vict. c. 58), Parish 
Councils are authorised to acquire land for a variety of purposes 
(s. 24 (a)); and when this cannot be done by agreement, on a repre- 
sentation to the County Council that Council may, after inquiry, make 
an order for putting in force the provisions of the Lands Clauses Acts 
with respect to the purchase and taking of land otherwise than by 
agreement (s. 25). The order must incorporate the Lands Clauses Acts 
and sec. 6 and secs. 70 to 78 (both inclusive) of the Railway Clauses 
Consolidation Act, 1845, with the necessary adaptations (s. 25 (10)). 
Any question of disputed compensation is referred to the arbitration 
of a sole arbiter approved by the parties, failing which, by the Local 
Government Board. The arbiter is an arbiter under the Lands Clauses 
Acts (s. 25, sub-s. 10 (@)). 

24. MARKETS AND Farrs.—By 10 & 11 Vict. c. 14, 5. 6, where 
the undertakers are empowered to take or use lands for the market or 
fair otherwise than with the consent of the owners and occupiers 
thereof, similar provisions are made to these regarding Harbours, 
Docks, and Piers. See supra. 

25, Potick Acr—Under the Burgh Police (Scotland) Act, 1892 
(55 & 56 Vict. c. 55), the Commissioners may invoke the aid of the 
Lands Clauses Acts and arbitration thereunder, with certain sanction, 
as to the price to be paid for a supply of gas (s. 102), lands for deposit 
of soil (s. 108), processes for improving streets (s. 154), lining streets 
(s. 158), dealing with ruinous buildings (s. 306), constructing new 
sewers (s. 219), fixing price for a fit supply of water (ss. 259-262). 

In a case in the Outer House, where the town clerk intimated to 
an owner, who proposed to take down his buildings and erect new 
premises, that the magistrates required him to set back the line of the 
buildings to the line of the street, the respondent sent in answer a 
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notice of claim purporting to be in terms of sec. 23 of the Lands Clauses 
Acts, and claiming £1800 for his property. The magistrates did not 
agree to the claim; and on the expiry of twenty-one days the owner 
sent a document purporting to be a nomination, as under sec. 24 of the 
Lands Clauses Acts, of his arbiter; and on the expiry of fourteen days 
the magistrates not having nominated an arbiter, he sent a duly attested 
nomination of his arbiter as sole arbiter for both parties. The 
magistrates averred that the owner’s arbiter was disqualified by partial 
counsel, but that they were willing to waive this objection and agree 
to his acting along with another arbiter, to be nominated by them. 
The owner insisted on the question being submitted to his arbiter 
alone, and the magistrates thereupon brought a suspension and 
interdict. The Lord Ordinary (Lord Kincairney) held that no question 
of disputed compensation had arisen, or could arise, until the respondent 
had taken down his buildings, or at least become bound to do so; and that 
in respect no land was proposed to be taken, the claim was bad, and that 
the whole proceedings were irrelevant and fell to be interdicted.! 

In a reference between James and Thomas Gillespie, proprietors 
of heritable property in Well Street, Paisley, and the Paisley Burgh 
Road Trustees, and the Commissioners of the Police of Paisley, 
the latter had under the Police Act required the owners to keep new 
buildings back to a line 31 ft. 6 in. from the centre of the street. 
Under the Paisley Road Act the Road Trustees had power to require 
new buildings to be set back to a line 25 ft. from the centre of the 
roadway. In both cases compensation was payable by the Commis- 
sioners and the Trustees, which fell to be determined under the Lands 
Clauses Act. In the submission the quantity of land taken was 
stated at 313 yds., and the oversman awarded £1088 as the amount 
of the compensation due to the owners. The Road Trustees and 
Burgh Commissioners disagreed as to the proportions in which they 
were respectively liable for the compensation, and the owners brought 
an action against them for the sum in the award. The Road Trustees 
and Burgh Commissioners stated that the area of land taken was only 
288 yds. instead of 313, and pled that the decree was bad in respect 
it had not been pronounced within the three months under the Act, 
although the parties to the submission had signed’a minute of recon- 
stitution continuing the powers of the arbiters and the oversman. The 
Lord Ordinary (Lord Low) held that this latter point was ruled by 
Caledonian Railway Company v. Lockhart (3 Macq. 808), and that the 
award could not be challenged, but that the defenders were entitled — 
to a proof of the averments that the submission and award proceeded 
upon essential and mutual error as to the area of ground.’ 


1 Mags. of Inverness v. Groat and 2 Gillespie v. Paisley Road Trustees and 


Another, 24 March 1898, 5S. L, T. (0. H.) Burgh Commissioners, 12 Jan. 1900, 
504. (Eee Meee Ry: 
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26. Pustic Heartu.—By the Act 60 & 61 Vict. c. 38, the 
local authority may, for certain purposes of the Act, ae. Part H. 
(Sanitary Provisions), Part III. (General Prevention and Mitigation 
of Disease), and Part VI. (Sewers, Drains, and Water Supply), purchase 
or lease lands, whether by agreement or otherwise, and for these 
purposes the Lands Clauses Acts and sec. 6 and secs. 70 to 78 of the 
Railway Clauses Consolidation Act, 1845, are incorporated in the Act 
(ss. 144 and 145 (4)). Any questions of disputed compensation 
are to be determined by an arbiter within the meaning of the Lands 
Clauses Acts (s. 145 (11)(a)). In a case under the Public Health 
Act, 1867, opinions were expressed that sec. 116 only applied where 
there is a statutory power given to acquire lands compulsorily, while 
in this case they were acquired by agreement, and if the claimant 
(a tenant), had a claim, it was against his landlord. Interdict was 
therefore granted.t 

27. RalLways.—tThe construction of railways, and the exercise of 
the powers of acquisition of lands for that purpose, is subject to the 
provisions and restrictions of the Railway Clauses Act, 1845 (8 & 9 
Vict. c. 33, 8. 6), and the Lands Clauses Consolidation (Scotland) Act, 
1845 (8 & 9 Vict. c. 19); and the company must make to the owners 
and occupiers of, and all other parties interested in any lauds taken 
or used for the purposes of the railway or injuriously affected by. the 
construction thereof, full compensation for the value of the lands so 
taken or used, and for all damage sustained by such owners, occupiers, 
and other parties by reason of the exercise, as regards such lands, of 
the powers of the general or special Acts, or any Act incorporated 
therewith, vested in the company; and, except where otherwise pro- 
vided, the amount of such compensation falls to be ascertained and 
determined in the manner provided by the Lands Clauses Consolida- 
tion Act for determining questions of compensation with regard to 
lands purchased or taken under the provisions thereof; and all the 
provisions of the last-mentioned Act are applicable to determine the 
amount of any such compensation, and to enforce the payment or 
other satisfaction thereof (s. 6). 

By the Railway Companies Arbitration Act, 1859 (22 & 23 Vict. 
c. 59, 8. 2), any two or more railway companies may refer to arbitra- 
tion any existing or future differences, questions, or other matters in 
which they may be mutually interested and which they might law- 
fully settle by agreement between themselves. 

Differences arising on an agreement giving one railway company 


running powers on certain terms on the line of another may be so 
referred.” 


1 The Middle Ward of Lanark District 2 Llanelly Rly. and Dock Co. v. London 
Council v. Marshall, 1896, 24 R. 189, and N.-W. Rly. ConeLS7opelis Re 7 bene 
348, L. R. 180, 48. L, T, 214, 550, 
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By the Regulation of Railways Act, 1868 (31 & 32 Vict. c. LEE, 

8. 25), where a person has been injured or killed by an accident on a 
railway, the Board of Trade, upon the joint application in writing of 
the company from whom compensation is claimed, and the person 
injured, or his representative if he is killed, may appoint an arbitrator 
to determine the compensation (if any) to be paid by the company 
(s. 25). The arbitrator may order that the person injured be examined 
by some duly qualified medical practitioner not being a witness on 
either side (s. 26). 
_ _ The Abandonment of Railways Act (13 & 14 Vict. c. 83) provides 
that the amount of compensation due from railway companies, in 
respect of railways authorised to be abandoned, for certain injuries done 
by the works is to be settled by arbitration; for which purpose the 
provisions of the Railway Clauses Consolidation Acts are incorporated ; 
but claims must in all cases be made within six months (s. 25). 

28. Savings BawKs.—The Acts 26 & 27 Vict. c. 27,8. 48, and 
39 & 40 Vict. c. 52, s. 2 (11), provide that all disputes between the 
trustees and a depositor, or his or her representative, must be referred 
to the Registrar of Friendly Societies, whose decision is final and 
binding on all parties, and without appeal. 

Sec. 48 of the Savings Bank Amendment Act (26 & 27 Vict. 
ce. 87) enacts that any dispute which may arise “between the trustees 

. of any savings bank and any individual depositor therein” shall 
be referred to a specified arbiter. M. brought an action against the 
trustees of a savings bank for payment of £50 which had been 
deposited in her name, and which she alleged the officials of the bank 
had paid away upon a forged order to another person. ‘The defenders 
denied that the order was forged, or that they were responsible even 
if it were. They pleaded that the action was excluded by the arbitra- 
tion clause in the statute. At the date when the action was brought 
M. had no funds at her credit in the books of the bank.2 It was held 
that the action being founded upon the contract of deposit involved a 
question between the bank and a depositor in the sense of the statute 
which fell to be decided by arbitration.® 

The registrar is not bound to hear a dispute when the depositors 
have been acting illegally and in wilful contravention of the statute, 
as by making deposits in fictitious names.‘ 

29. Tramways.—By the Tramways Act, 1870 (33 & 34 Vict. 
ce. 78), it is provided (s. 33) that if any difference arises between the 
promoters or lessees, on the one hand, and any local authority or 
road authority, or any gas or water company, or any company, body, 


1See further, on the subject of railway 3 Melrose v. Trustees for Edinburgh Savings 
arbitrations, Deas and Ferguson on Rail- Bank, 2 Feb. 1897, 24 R. 488. 
ways. 4R. v. Littledale, 10 L. R. Iv. 79; affd. 


2 See also Crisp, 1833, 8 Bing. 394. 12 TAR lt 97. 
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or person to whom any sewer, drain, tube, wires, or apparatus for tele- 
graphic or other purposes may belong, or any other company, on the other 
hand, with respect to any ete or control exercised, or claimed to 
be exercised, by them or him, or on their or his behalf, or by the promoters 
or lessees by virtue of this Act in relation to any tramway or work, 
or in relation to any work or proceeding of the local authority, road 
authority, body, company, or person, or with respect to the propriety 
of or the mode of execution of any work relating to any tramway, or 
with respect to the amount of any compensation to be made by or to 
the promoters or lessees, or on the question whether any work is such 
as ought reasonably to satisfy the local authority, road authority, body, 
company, or person concerned, or with respect to any other subject or 
thing regulated by or comprised in this Act, the matter in difference 
shall (unless otherwise specially provided by the Act) be settled by an 
engineer or other fit person nominated as referee by the Board of 
Trade on the application of either party, and the expenses of the 
reference shall be borne and paid as the referee directs. 

By the Edinburgh Tramways Act, 1871, it is provided that where 
in any road on which a double line of rails is laid there shall be less 
width between the footpath and the nearest rail than 9 ft. 6 in., the 
company shall construct a passing place. It was held (1) that two 
private individuals were entitled to complain of a breach of this obliga- 
tion, and that the local authorities referred to in the Act of 1870 were 
not the only parties entitled to do so; and (2) that the jurisdiction 
of the Court of mesnTon was not exeluded by the statutory clauses of 
reference.! 

Where a tramway company refused to remove pavement which they 
laid down, though objected to by the corporation, the dispute regarding 
this was held to be a matter in difference, falling to be referred to 
arbitration under sec. 33 of the Act of 1870, and that the corpora- 
tion was not entitled to an order in an action to remove the paving? 
Where, however, a local road authority proposed to alter the paving of 
a road along which a tramway was laid and to which the tramway 
company objected, it was held that this, not being a difference with 
respect to any interference or control on the part of the local authority 
by virtue of the Tramway Act, but only an exercise of their power, as 
road authority, it was not a difference which fell within this section.® 

By sec. 43, where the promoters are not the local authority, that 
body may, by resolution at special meeting, require the promoters to 
sell their undertaking at periods specified upon paying the net value 
(exclusive of past or future profits of the undertaking, or any com- 


? Adamson v. Edinburgh Strect Tramways Norwood Tramways Co., 18 Q. B. D. 39, 
Co., 5 March 1872, 10 M. 533. 56h JO e Be 2b. 
2 Croydon Corporation vy. Croydon and * Bristol Tramways Co. v. Mayor of 
Bristol, 25 Q. B. D. 427. 
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pensation for compulsory sale or other consideration whatsoever) of 
the tramway, etc., the value to be, in case of difference, determined by 
an engineer or other fit person nominated as referee by the Board of 
Trade on the application of either party, and the expenses of the 
reference to be borne and paid as the referee directs. 

Under this section it has been held the referee should, in fixing 
the price to be paid, consider what, at the date of the sale, it would 
cost to construct the line, subject to a deduction for depreciation, but 
that he must not take into consideration the rental value of the 
undertaking.? 

Where an arbiter is fixing the price to be paid by a local authority 
for taking over a tramway company under a private Act, he ought to 
take into consideration the right of the local authority to acquire 

under this section of the general Act.? 

30. WATERWORKS.—The Waterworks Clauses Act, 1847 (10 & 
11 Vict. c. 17), provides that where by the special Act the undertakers 
are empowered, for the purpose of constructing or supplying water- 
works, to take or use any lands or streams otherwise than with the 
consent of the owners and occupiers thereof, they shall; in exercising 
the power so given to them, be subject to the provisions and _ restric- 
tions contained in that Act (s. 6); and, if the waterworks be situated 
in England or Ireland, to the provisions and restrictions contained in 
the Lands Clauses Consolidation Act, 1845, and, if the waterworks be 
situated in Scotland, to the provisions and restrictions contained in the 
Lands Clauses Consolidation (Scotland) Act, 1845, and shall make to 
the owners and occupiers of, and all other parties interested in, any 
lands or streams taken or used for the purposes of the special Act, or 
injuriously affected by the construction or maintenance of the works 
thereby authorised, or otherwise by the execution of the powers thereby 
conferred, full compensation for the value of the lands or streams taken 
or used for the purposes of the special Act, or any Act incorporated 
therewith ; and, except where otherwise provided by that or by the 
special Act, the amount of such compensation shall be determined in 
the manner provided by the Lands Clauses Consolidation Acts respect- 
ively ; and all the provisions of the last-mentioned Acts respectively are 
applicable to determine the amount of any such compensation, and to 
enforce payment or other satisfaction for the same. 

With regard to Mzrvzs, sec. 25 of the Act of 1847 enacts that 
“undertakers must make compensation to the owner or occupier of 
mines for expenses incurred by severance of mines, or by interruptions 
of or restrictions upon works, and for minerals not obtained owing to 


1 Edinburgh Street Tramways Co. v. Lord 2 Southampton Tramways Co. v. South- 
~ Provost of Edinburgh, 1894, 21 R. (H. L.) ampton Corporation, im re, 80 L, T. 
78; London Street Tramways Co. v. London 286. 

County Council, 1894, 2 Q. B. 189. 
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the undertaking ; and any disputes as to the amount of the compensa- 
tion or the price of the minerals are to be settled by arbitration in the 
manner provided by the Lands Clauses Consolidation (Scotland) Act, 
1845. 

The pursuers, the Clippens Oil Company, sought a decree against 
the defenders for payment of two sums of money awarded to them in 
a statutory arbitration under the Waterworks Clauses Act and the 
Lands Clauses Act, to which it was objected that the award was exces- 
sive, and that the defenders were not bound to pay. It was held that 
the defenders were bound to pay compensation, that it was irrelevant 
to allege that the amount awarded was excessive, because they were 
bound by a contract of reference to submit to the arbiter’s decision, 
which the Court had no jurisdiction to review.’ 

31. Worxunn’s Compensation Act.—By 60 & 61 Vict. ¢. 37, 
s. 1 (3), if any question arises in any proceedings under the Act as 
to the liability to pay compensation thereunder, including any question 
as to whether the employment is one to which the Act applies, or as 
to the amount or duration of the compensation under the Act, the 
question, if not settled by agreement, shall, subject to the provisions of 
the first schedule to the Act, be settled by arbitration in accordance 
with the second schedule to the Act. 

Whether or not a person be a “dependant” within the Act is, in 
Scotland, a question of Jaw, subject to the determination of the Courts 
upon ascertained facts ;? while in England it is a pure question of fact 
for the decision of the arbitrator, which decision will not be set aside 
if there be any evidence to support it? It is thus not unimportant to 
note that the Scotch and English Courts approach questions arising 
under this Act from different standpoints; and English authorities on 
particular points are thus deprived of much weight that they might 
otherwise have in the Scots courts. 

In England it has been held that a workman who has brought an 
action in the County Court under the Employers Liability Act, 1880, 
unsuccessfully, is not entitled thereafter to resort to proceedings under 
the Workmen’s Compensation Act, 1897;4 and although there has not 
yet been a judicial decision on the point, this is probably law in Scot- 
land also, where it has been decided that compensation under the Act, 
actual or inferred, is a bar to subsequent action at common law ;° but 
it has been held that, in an action at common law and under the 
Employers Liability Act, 1880, the Sheriff, while finding the action 


1 Clippens Oil Co. Lid. v. Edinburgh and 
District Water Trustees, 23 March 1901, 
8S. L. T. 356, 3 F. 1113. 

* Hanlin v. Melrose & Thomson, 27 June 
1899, 1 F. 1012. 

3 Simmons v. White, 1899, 68 L. J. Q. B. 
bO7, 15 T. Le. R268 “GSee- valso 


Chandler v. Smith & Sons, 15 T. L. R. 
480. 

4 Edwards v. Godfrey, 68 L. J. Q. B. 666, 
2 Q. B., 1899, 333. 

5 Campbell yv. Caledonian Rly. Co., 
1899, 1 F, 887; Little v. Maclellan, 1900, 
2 F. 387, 
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irrelevant, and as such dismissing it, might proceed as arbiter to inquire 
into the facts necessary to Soebhiah liability under the Act of 1897, 
and to assess compensation, if any, under that Act 


Crown Departments, ete. 


1. Mizirary.—By the Defence Act, 1854 (17 & 18 Vict. c. 67, 
s. 1), as amended by the Ordnance Board Transfer Act (18 & 19 
Vict. c. 117, 8. 1), the Secretary of State for War may avail himself 
of the powers of the Lands Clauses Act, 1845, for the purpose of ex- 
tinguishing any rights of common over any lands the soil of which 
may have been taken under the Defence Act of 1842 (5 & 6 Vict. ¢. 
94). 

2. DerENcE Act.—By the Ranges Act, 1891 (54 & 55 Vict. c. 
54), a volunteer corps, with the consent of the Secretary of State, may 
purchase land for military purposes, and a County or Burgh Council 
may purchase and hold land on behalf of volunteer corps for military 
purposes. By sec. 11, where any land is acquired either under the 
Defence Act, 1842, and the Acts amending the same, or for military 
purposes under any Act with which the Lands Clauses Acts are incor- 
porated, the person or authority taking the land may require that the 
compensation to be paid for the land be settled by arbitration and not 
by reference to a jury, and thereupon the provisions of the Lands 
Clauses Acts with reference to arbitration shall apply for the purpose 
of settling the compensation. 

3. Miirary Lanps Act.—The Military Lands Act, 1892 (55 & 
56 Vict. c. 43,8. 43), contains provisions almost analogous with regard 
to land taken under the Ranges Act, and in sec. 21 provides that any 
dispute as to the compensation to be paid to the owner of land for 
damage caused in the erection or repair of alignment marks shall be 
determined by arbitration under the Arbitration Act, 1889. By sec. 
25 “any dispute as to the amount of compensation under sec. 22 (21 
included) of this Act is to be as provided by the Agricultural Holdings 
Act, 1883.” 

4. Miirary Manauvrus—By the Act 60 & 61 Vict. c. 43, a 
Military Manceuvres Commissioner is authorised to exercise certain 
powers for the purpose of military manceuvres. By sec. 6 full com- 
pensation is to be paid for any damage to person or property or inter- 
ference with rights or privileges ; and if the amount of compensation is 
not settled by agreement, it is to be referred to arbitration under sub- 
sec. 10 of sec. 25 of the Local Government (Scotland) Act, 1894. 

5. Post Orrick —The Act 1 & 2 Vict. c. 98, which provides 
for the conveyance of mails by railway, enacts that the railway shall 
be entitled to reasonable remuneration from the Postmaster-General 

1 Henderson v. The Corporation of Glasgow, 1900, 2 F. 1128. 
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for such services; and in case of difference of opinion with regard to 
the amount of such remuneration, it shall be determined by arbi- 
tration (s. 6). 

By sec. 36 of the Regulation of Railways Act, 1868, if the 
Postmaster-General requires a special train for the mails, the 
remuneration therefor is to be settled in terms of sec. 6 of 1 & 2 
Vict. c. 98. 

By the Regulation of Railways Act, 1873, provision is also made 
for conveyance of the mails; and by sec. 19 the railway company is 
entitled to reasonable remuneration for services performed with 
respect to the conveyance of mails; “any difference between the 
Postmaster-General and any railway company as to the amount of 
remuneration, or as to any other question arising under the Act, is 
to be decided by arbitration in manner provided by 1 & 2 Vict. c. 98, 
or, at the option of such railway company, by the commissioners, 7.¢. 
the Railway Commissioners appointed under sec. 4 of the Act (1873). 

By the Post Office Parcels Act, 1882, the Postmaster-General 
pays the railway companies for the conveyance of parcels, and when 
the amount thereof is in dispute it is to be referred to arbitration 
(s. 2, sub-s. 3); or other matters of difference between the Post- 
master-General and railway company, when referred to arbitration, 
shall be in accordance with the Railway Companies Arbitration Act, 
1859 (22 & 23 Vict. c. 59). 

6. Prisons.—The Prisons (Scotland) Act, 1877 (40 & 41 Vict. 
c. 53), enacts that the Secretary of State on the one hand (with the 
assent of the Treasury, so far as any public moneys are concerned) 
and a prison authority on the other, may, with a view to carry into 
effect the purposes of the Prison Act, compromise any matter, or 
settle any difference, or refer to a single arbiter any matter or 
difference (s. 68). 

For enabling the Prison Commissioners to purchase, take, and 
acquire lands for the purposes of the Prisons Act, the Lands Clauses 
Consolidation (Scotland) Act, 1845, excepting-sec. 116 thereof, and 
any Act amending the said Act, is incorporated with and forms part 
of the Act, with the proviso that the clauses of the Lands Clauses 
Consolidation Acts with respect to the purchase and taking of lands 
otherwise than by agreement shall not be incorporated therewith, 
except for the purpose of acquiring lands adjoining or adjacent to a 
prison for the purpose of enlarging, improving, or isolating such 
prison; and the expression, “the special Act” in the Lands Clauses 
Consolidation Acts means the Prisons Act, and the expression, “ the 
promoters of the undertaking” in the said Act shall mean and include 
the Prison Commissioners (s. 64). 

7. TELEGRAPHS.—By the Telegraphs Act, 1868 (31 & 32 Vict. 
ce. 110), the Postmaster-General is authorised to purchase or enter into 
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contracts regarding the telegraphs under the control of various public, 
and principally railway, companies, and all matters of difference 
between him and the companies arising under the Act are to be 
settled by arbitration, in conformity with the provisions of the 
Railway Companies Arbitration Act, 1859 (s. 9 (10)). 

By the Telegraph Act, 1869 (32 & 33 Vict. c. 73), it is provided 
(s. 10) that for the purpose of facilitating the acquisition by the 
Postmaster-General of the undertaking of any company which he is 
authorised to purchase under that Act or under the Telegraphs Act 
of 1868, the Lands Clauses Consolidation Act, 1845, and the Lands 
Clauses Consolidation (Scotland) Act, 1845, and the Act amending 
these (23 & 24 Vict. c. 186), are incorporated in the Act of 1869, 
with certain specified exceptions (s. 10 (1)). 

By sec. 12 the Postmaster-General may make arrangements for 
- transmission of telegrams to or from any place out of the United 
Kingdom, and if any question arise in regard thereto the same is to be 
settled by arbitration in the manner prescribed by the Companies 
Clauses Consolidation Act, 1845. 

By the Telegraph Act, 1878 (41 & 42 Vict. c. 76, s. 4), where 
a difference arises under that Act or under the Telegraph Act, 1863 
(26 & 27 Vict. c. 112), between the Postmaster-General and anyone 
having jurisdiction or entitled to give or withhold consent to the 
placing of the telegraph posts, such difference is in Scotland referred 
to the Sheriff as an arbitrator, to be determined by him in pursuance 
of secs. 30—33 inclusive of the Regulation of Railways Act, 1868 (31 

32 Vict.c. 119). There is an appeal to the Railway Commissioners 
(s. 4); and in the event of the commissioners ceasing to hold office, 
the ultimate determination of differences is in the hands of the Board 
of Trade (s. 5). 

8. Woops Awd Forzests—By 10 Geo. Iv. c. 50, 8. 94, it is 
provided that in case any disputes arise between the Commissioners 
of Woods and Forests and other persons concerning the boundaries 
or extent of Crown lands, or as to rights of common, right of way, 
or any right of easement over, or claimed in respect of, such lands, the 
same may be referred to arbitration. 

By the Crown Lands Act, 1866 (29 & 30 Vict. c. 62), s. 10, the 
powers of the Commissioners of Woods and Forests with regard to 
foreshore are transferred to the Board of Trade, and the provisions 
of 10 Geo. Iv. c. 50, as to arbitration are made applicable to the 
foreshore under the management of the Board of Trade. 

Secs. 26 to 29 of the Act of 1866 contain provisions as to the 
proceedings in any arbitration under either of these statutes. 
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Seo. IJ. CrimInAL MATTERS 


As crimes are regarded as offences against the State, the pro- 
secutions for which are in Scotland in the hands of the Crown and 
its officers, private parties cannot interfere therewith, and of course 
cannot make such the subjects of submission. Though this be the 
broad general rule, there are cases in which, though criminal charges 
may be involved, it is yet competent to refer civil questions connected 
with the matters therein regarding the patrimonial rights of parties. 
Thus it has been held that there is no rule that questions involving 
charges of fraud do not fall under a general clause of arbitration, 
submitting “all claims, debts, and demands.” * 

The law in England is the same; but there an agreement to wattle 
a “misdemeanour ” may be potty valid; and “in case of ordinary 
assaults,” where the party injured has procecded by indictment, all 
the authorities concur that the policy of the law will admit of a 
compromise or reference.2 The rule was laid down by Lord Chief- 
Justice Tindal,? that the law of England will permit a compromise 
of all offences for which the injured party might sue and recover 
damages in an action. But if the offence is of a public nature, no 
agreement can be valid that is founded on the consideration of stifling 
the prosecution of it. The question as to prosecution, however, being 
in the hands of the Crown authorities in Scotland, as distinguished 
from England, where it is largely in the hands of the private parties 
injured, it is doubtful if the law of England on this point has much 
application or analogy. A party ejered by assault may, it is true, 
in Scotland refer the question of damages before lodging a criminal 
charge; but if he adopt the latter course and then refer, it is very 
doubtful whether the fiscal would on that ground abandon the 
charge. 

1 Karl of Kintore v. Union Bank, 20 * Russell on Arbitration (8th ed.), pp. 
Nov. 1861, 24 D. 59 (ante), 34 Jur. 35. 19, 20; Baker v. Townshend, 1 Moore, 120 ; 
Affd. on this point and remitted with a 2. v. Hardey, 14 Q. B. 529. 


declaration, 12 March 1863, 1 Maeph. 3 Keir v, Leeman, 1846, 6 Q. B. 308, 15 
(H. L.) 11, 35 Jur. 320, 4 Macq. 465. L, J. Q. B. 360. 


CHAPTER III 
HOW QUESTIONS MAY BE REFERRED TO ARBITRATION 


Sec. I. ESSENTIAL QUALITIES OF SUBMISSION 


1. Meryop or SuBuirrine.—Differences or disputes may be 
referred to arbitration in any manner that clearly expresses the in- 
tention of parties to submit these to the person named, and to be 
bound by his decision. The agreement to submit or refer is called 
the “submission,” and the person to whom the submission is made is 
called the “arbiter” in Scotland, and “arbitrator” in England. No 
particular form is requisite to constitute a submission to arbitration, 
provided the parties clearly express their intention to refer or submit, 
and bind themselves to abide by the decision. 

“2° Wirar is A Rererence TO ARBITRATION.—A submission is 
truly a contract entered into between two or more parties, who have 
debatable rights or claims against one another, by which they refer 
their differences to the final determination of an arbiter or arbiters, 
and oblige themselves to acquiesce in the decision.’ “ All the author- 
ities agree that a submission to arbiters is a contract by which the 
parties commit to the entire and exclusive cognisance of the arbiter 
or arbiters named the whole matters submitted, and bind themselves 
to abide by his or their decision in all things.” ? 

Though no particular form of agreement is necessary to constitute 
this contract, the intention of parties to submit, and to be bound by 
the decision, must be quite clear. This implies that there is a real 


difference to submit, and therefore it is not competent to make a 


submission the mere medium of effecting a compromise. Thus in a 
litigation regarding the succession to an entailed estate, the parties by 
their counsel effected a compromise, but as doubts were entertained as 
to the power of parties to carry this out, they resorted to a submission 
to their counsel. The submission was regularly executed, and an 
award made in terms of the compromise, which the Court of Session 
upheld on the ground that it was not struck at by the Act of 
Regulations of 1695, but the House of Lords reversed, and held that 

1 Ersk, iv. 3. 29. 27. Moncreiff in Brakenrig v. Menzies, 17 


Dec. 1841, 4 D. 274, at p. 288. 
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the decree-arbitral was not truly a decree, but was an agreement put 
into that form, and under which the arbiters were not entitled to 
exercise their judgment There seems to have been a practice in 
Scotland for parties to come to an agreement and then to put the 
agreement into the form of a submission and a decree-arbitral, for the 
purpose of giving it greater force and validity.” This, however, was 
not approved in Maule’s case, and would not now be admitted. 

3. Wuo ArzE ArBireRS—The arbiter is the private judge 
selected by the parties to decide their dispute. He must therefore 
be selected to perform judicial functions, and to perform them in a 
judicial spirit and manner. It is not, therefore, in every question 
referred that the referee is an arbiter. Where a person is merely 
selected to fix a price for anything, such as crop, stock, land, buildings, 
goods, or work done, as a general rule he is only a referee or valuator. 
It is not always easy to draw the distinction in application; but in 
general, where a person is chosen as judge, to whom the parties submit 
a dispute or difference which has arisen, or may arise, regarding 
matters defined, he is regarded as an arbiter; while if he be selected 
on account of his skill, or the confidence the parties have in him, to 
fix a price, value a subject, or give an opinion as to how and when a 
thing is to be done, he is not an arbiter, but a referee or valuator, 
This is, of course, a very different case from that where the arbiter, in 
virtue of his inherent power, calls in the aid of skilled men, professional 
or otherwise, to supply him with technical facts or information necessary 
for the elucidation and decision of the case. 

4, SUBMISSION IN GENERAL.—In the general case the submission 
is either made to one arbiter or to two arbiters, with power to appoint 
an oversman, who may either be named in the deed or appointed 
separately. Formerly, if this power was not given, the submission 
might become abortive through the arbiters not agreeing either upon 
an award or an oversman. Now, by the Arbitration (Scotland) Act, 
1894, however, it is provided that unless the agreement to refer shall 
otherwise provide, arbiters shall have power to name an oversman on 
whom the reference shall be devolved in the event of their differing in 
opinion. Should the arbiters fail to agree in the nomination of an 
oversman, the Court may, on application of any party to the agreement, 
appoint an oversman. The decision of such oversman, whether he 
has been named by the arbiters or appointed by the Court, shall be 
final. 

Submissions have been made to three arbiters, with power to the 
majority to decide; but this is inexpedient, as is also the case of a 
reference to two arbiters, and in case of their differing, to either of 


1 Maule v, Maule, 10 May 1814, 4 Dow, 4 Dow, 392, at p- 407, and Maule, supra, at 
363. pp. 879, 380. 
* Routledge v, Carruthers, 29 June 1816, 357 & 58 Vict. c. 18, s, 4, 


HOW QUESTIONS MAY BE REFERRED 47 


them along with an oversman.!' Another unsatisfactory method is to 
submit to a single arbiter, with power to either party to appeal to an 
oversman named in the contract of submission.? 

5. AGREEMENT TO Rerer—A mere agreement to refer is not 
necessarily a submission. A submission proper implies that the 
person selected is to act as a judge in deciding a dispute between the 
parties, while an agreement to refer may, and generally does, only 
contemplate a man of skill, or person in whom the parties have con- 
fidence, settling something necessary to expiscate or liquidate a con- 
tract, purify a condition therein, or fulfil some obligation. In the 
former case the person selected is an arbiter,? in the latter he is either 
a referee or valuator. Lord Mackenzie distinguished three sets of 
cases—(1) those in which disputes had arisen; (2) those in which 
disputes were contemplated as likely to arise; and (3) a third set of 
cases, to be distinguished from either of them, where no difference has 
arisen or is contemplated as likely to arise, “ but where neither the one 
party nor the other knows the value of a particular subject, and 
where it is necessary that they shall have a valuation. A refer- 
ence, in such cases, made beforehand, in order to make a_ bargain, 
differs from either of the other two classes of cases. It takes place 
in sales. A sale may be made by a reference of the price to one of 
the parties. The Roman law held that to be a good sale, and I do not 
think it illegal. But suppose it is agreed that two persons shall be 
named to fix the value of the article agreed to be sold, I do not see 
why it should not be good, in order that the bargain may be carried 
through. If this is the case in the contract of sale, why should it 
not be in other contracts?”* The other judges took the same view. 
Thus a remit to persons of skill to value is not a formal submission of 
disputes, nor does it need to be executed with the same formalities. 
The lease of a farm provided that the crop, etc., left by the outgoing 
tenant, if taken by the incoming tenant, should be valued “by two 
men mutually chosen, or by an oversman to be named by them should 
they differ in opinion.” At its expiry two neighbouring farmers were 
chosen, who agreed on some points but differed on others, and appointed 
a third farmer to decide. An award was issued by the oversman, 
containing findings by the arbiters and also his findings on the points 
on which they disagreed. In an action for payment the incoming 
tenant pled that the award was ineffectual and irregular, in so far as 
the oversman had simply affirmed findings agreed on without applying 
his mind to them, and had so only partially implemented the devolu- 
tion on him. It was held that in such circumstances no formalities 


1 Macilhose v. Gardener, 138 July 1738, 5 3 Smith vy. Wharton-Duff, 28 Feb, 1843, 

_ Sup. 204. See also Love, 1 June 1825, 4 5 D. 749. 

8. 53. 41. Mackenzie in Smith v. Wharton- 
2 Karl of Hopetown, 6 Mar. 1856,18D.739. Duff, supra, at p, 752, 
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were necessary, as all that was really desired or bargained for was the 
opinion of skilled persons on the question in dispute, and that had 
been obtained! “If a man is, on account of his skill in such matters, 
appointed to make a valuation in such a manner that in making it he 
may, in accordance with the appointment, decide solely by the use of 
his eyes, his knowledge, and his skill, he is not acting judicially: he 
is using the skill of a valuer, not of a judge. In the same way, if 
two persons are appointed for a similar purpose, they are not arbi- 
trators, but only valuers. They have to determine the matter by 
using solely their own eyes and knowledge and skill”? Such matters 
may, however, quite competently be made matter for submission if the 
parties so desire, and enter into a contract for the purpose conferring 
on the party selected proper powers for determining the matter in a 
judicial manner. 

6. REFERENCES IN RE MeroatTori4.—As the exigencies of com- 
mercial enterprise require much greater activity than ordinary general 
business, the Courts of law have recognised this, and dispensed with 
many of the formalities in documents relating to mercantile transac- 
tions usually required in other business. Accordingly, references im re 
mercatoria can be entered into and carried out without much formality, 
so long as the meaning and intention of the parties is clearly expressed, 
and what procedure is adopted be just and equitable. Thus a dispute 
arose between a purchaser and a seller as to whether a quantity of 
seed was conform to sample, which was referred by informal letters to 
a merchant in the seed trade. The referee announced his award in 
letters written by his clerk and signed by himself. Objection was 
taken to the award that it was neither holograph nor tested, and was 
ultra vires. It was held that the award being in re mercatoria, did 
not require to be authenticated by the statutory solemnities; and also, 
looking to the informal nature of the submission, the parties had 
contemplated an equally informal award? In this case Lord Cowan 
said: “The first thing which deserves attention is, that the submission 
was not constituted by a formal deed. When two mercantile men, 
who have entered into a [mercantile] transaction, differ as to how it 
is to be completed, and exchange holograph letters in which they refer 
the point in dispute, a good reference is constituted. It is quite 
different from a regular submission. The referee examines into the 
matter, and, after doing so, gives forth his opinion, without the 
formalities of a regular submission and decree-arbitral. And this 
award will certainly be binding on the parties although it be, as here, 
in the form of a letter.* 


1 Nivison v. Howat, 22 Nov. 1883, 11 R. $ Doles v. Roy, 13 Jan. 1869, 7 M. 357. 
182. 4 Dykes v. Roy, supra; Hope v. Crookston, 

*L. Esher in Dawdy and Harteup, 1885, 6 June 1890, 17 R. 868. See also Hamlyn 
15 Q. B. D. 426, at p. 480, & Oo, v. Tallisker Distillery Co., 10 May 
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A clause of reference in a contract of this nature, however, can 
operate only as between the parties to the contract. So where one 
of the parties named in a contract denies that he was ever bound by 
it, the question raised is one for the Court to decide, and not for the 
arbiter named in the reference clause.! 

So, likewise, the clause of reference in such a contract can only 
operate to determine the specific question referred, any question not 
embraced therein being open to proof in court. Thus under a contract 
of sale of iron ore “of usual good quality,” to be delivered f.o.b. at 
Bilbao, all disputes regarding the quality were referred to Messrs. 
W. T. & C., city analysts, Glasgow, whose decision shall be final. 
After a reference the purchasers refused to accept a cargo, as discon- 
form to contract when analysed. In defence to an action of damages, 
the sellers averred that the ore was “of usual good quality” when 
delivered at Bilbao. The Court held that the defence was relevant, 
and proof was allowed—an arbiter in a dispute as to quality not 
having power to take evidence.” 

7. INTERDICTING ARBITRATION.—As a general rule, after a sub- 
mission has once been executed and the arbitration begun, the Court 
will not interfere with the arbiter proceeding with the reference, 
unless upon very strong grounds. Thus a note of suspension and 
interdict against an arbiter proceeding with a submission during the 
dependence of a declarator, on the ground that he was disqualified 
by partiality and excess of powers, was refused? <A like course was 
followed in a case where a declarator was raised to have the pro- 
ceedings declared to be null in respect that the arbiters (two 
accountants) had requested the parties to sign an obligation for 
their remuneration; the Court refused interdict, reserving all com- 
petent pleas in the declarator.* So again, where a contractor had 
abandoned a contract, and raised a reduction of the contract while 
the railway companies were proceeding in a reference under the 
contract, and had taken possession of the contractor’s plant, etc., in 
virtue of the arbiter’s order, the Court refused interdict on the 
contractor’s application against the arbiter proceeding, in respect that 
he would have the ordinary remedies against the arbiter acting 
ultra vires®> And again, it was held that it was not a good ground 
for interdicting an arbiter from proceeding with a submission that 


1894, 21 R. (H. L.) 21; Stewart v. Grime, See further references in re mercatoria, 

27 Jan. 1897, 24 R. 414—,e usage of trade p. 90. 

and intention of parties in proceedings 3 Drew v. Leburn, 8 June 1850, 12 D. 

therein. 983, affd. 8 March 18538, 18 D. (H. L.) 4, 
1 Ransohof & Wissler v. Burrell, 10 Dec. 2 Macq. 1. 

1897, 25 R. 284, 35S. L. R. 229, 58.L.T. 4 Fraser v. Gordon, 5 July 18384, 12 S. 
292. 887. 

2 Wm. Diwon Limited v. Jones, Heard, 5 Wilson v. Caledonian Rly. Co., 4 Feb. 

& Ingram, 19 Mar. 1884, 11 R. 739, 1860, 22 D. 697, 


4 


50 THE SUBMISSION 


he was about to consider and dispose of a claim alleged to be illegal, as 
founded on a pactum de quota litis.* 

On the other hand, if the matters proposed to be considered by the 
arbiter are plainly ultra vires, the Court will interfere. “It is very 
often inexpedient to interdict an arbiter before he acts. But it is a 
perfectly competent form of procedure, and one which the Court will 
adopt, to save the parties unnecessary expense and litigation, whenever 
it appears plain on the face of the matter that the arbiter has no 
such power as that he is called on to exercise.”? So on a sound con- 
struction of certain agreements between two Scottish railway companies, 
that a bonus of 10 per cent. of the mileage proportion of certain re- 
ceipts occurring on the railways of an English company, and payable 
to the suspenders, one of the Scottish companies, was not part of the 
suspenders’ gross revenue, it was held that this did not fall within the 
terms of the reference clause, and interdict was granted against the 
arbiter proceeding with the reference.* 

In another case the Court of Session held it competent for an 
arbiter to pronounce a certain order in a submission, and this decision 
was appealed to the House of Lords, pending which the arbiter pro- 
nounced an order—without hearing parties, though there was a crave 
for a hearing—in virtue of the decision of the Court of Session. The 
appellant brought a suspension and interdict, and the Court, without 
actually deciding the point, was of opinion that he was entitled to 
redress, which they would give, but advised the parties to stop the 
reference. Lord Fullerton said: “ When there is an actual change of 
possession to take place, and which is proposed to be authorised by 
order of the arbiter, the same power which gives the Court juris- 
diction to review a final decree-arbitral will give them power to 
interfere, and stop the act of a party which may be prejudicial to 
the other.” 4 

Where the engineer of a railway company was arbiter in a con- 
tract between the company and contractors for the formation of a 
new line, averments that the arbiter was disqualified by having 
caused delay in the execution of the works (which was one subject 
of reference), through errors in his plans, and of his having made 
for the company an estimate of the probable cost of the works un- 
known to the contractors when they entered into the contract, were 


held not relevant grounds for interdicting the arbiter from proceeding 
thereon.? 


1 Farrell v. Arnott and Others, 14 July 4 Renton vy. North British Rly. Co., 18 
1857, 19 D. 1000. July 1847, 9 D. 1465. L, Fullerton, at p. 
“Per L. Neaves in Glasgow and South- 1467. 
Western Rly. Co. v. Caledonian Rly. Co., > Trowsdale & Sonv. Jopp and North Brit- 


infra, at p. 31. ish Rly. Co., 15 Nov. 1865, 4 Macph. 31, 
° Glasgow and South-Western Rly. Co. v. 38 Jur. 25. 


Caledonian Rly, Co., 8 Noy. 1871, 44 Jur. 29. 
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Prior to 1897 C. had acted as arbitrator between the Glasgow 
Corporation and the Caledonian Railway Company, in terms of the 
Glasgow Central Railway Act, 1888. In 1896 he acted as 
adviser of the corporation in the promotion of the Glasgow Corpora- 
tion (Sewage) Act, 1896. The workings of the ie company 
were underground, and the operations conducted by the corporation 
might interfere with those of the railway company, or at all events 
disputes might arise. The railway company, before any dispute had 
actually arisen, presented a note of suspension and interdict to have 
C. interdicted from acting as arbitrator under the Act of 1888, on the 
ground that his relationship to the corporation might bias his judicial 
mind. The Court refused the note as premature, as no cause of dispute 
had arisen.! 

It was, however, held competent to suspend and interdict a sub- 
~ mission in the following circumstances :—A tenant of a farm under a 
nineteen years’ lease died, and his estates were sequestrated and a 
trustee appointed, who carried on the farm for some time and then 
gave it up, giving notice of a claim under the Agricultural Holdings 
Act, 1883, for improvements, which consisted of seven heads. The 
trustee appointed a referee in terms of the Act, and the landlord also 
appointed a referee, but limited his powers to judging on the sixth 
and seventh heads of the claim. The trustee thereupon applied to 
the Sheriff to appoint a referee in place of the landlord’s nominee, 
which he did, and the landlord presented a note of suspension and 
interdict to interdict the referees from proceeding with the reference, 
alleging that five heads of the claim were outwith the statute. The 
Court held that the suspension was competent, and remitted to the 
Lord Ordinary to pass the note.? 

There is always a considerable risk in applying for interdict 
against a reference proceeding, as in the event of the application 
being ultimately found to be unwarranted, and the interdict obtained 
wrongous, the party applying will be held liable in damages if the 
circumstances warrant this.* 


Sec. II. Supmissions By AGREEMENT 


1. Vereat or PaAroLeE Submissiov.—A submission being a 
contract, it is not indispensable that it be reduced to writing; it 
may be made orally, and a written award may follow on a competent 
verbal reference, the submission and attendant circumstances being 
proveable prout de jure or, in certain cases, only by writ or oath. This 


1 Caledonian Riy. Co. v. Glasgow Cor- 3 Glasgow City and District Rly. Co, 
poration, 17 Nov. 1897, 25 R. 74, 35 v. Glasgow Coal Exchange Co. Limited, 
eae L867, 6S. Li T. 262. 14 July 1885, 12 R, 1287. 


2 Sinclair vy. Clyne’s Tr., 17 Dec. 1887, 
Hoek 185, 
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form of submission is, however, most unusual, and, except in cases of 
small moment or where sufficient 77 interventus has followed, both inad- 
visable and unsatisfactory. The cases in the books on this point are of 
considerable antiquity, and probably nowadays of doubtful authority, 
having reference to a period when the use of writing was uncommon, 
especially in country districts. 

Heriraste Rigurs.—Transactions regarding heritage, however, 
being required by law to be in writing, as a general rule submissions 
in regard to such must be in writing. An exception has long been 
made to this rule as regards disputed marches. Thus where, on a 
verbal reference, arbiters had placed march-stones with consent, the 
reference was upheld, the rei interventus having been allowed to be 
proved by witnesses;! and in another case the Court found that the 
submission might be proved by the oath of party, but not by witnesses.? 
In another case a written decree-arbitral, following on a verbal 
submission as to the right to certain lands, was upheld by the 
Court.’ 

Subject to this observation, however, it is proper to state that, 
according to Mr. Bell, “ Where, however, verbal contracts relating to 
heritage have been followed by a sufficient rei interventus, all locus 
penitentie is barred, and the contracts become valid and binding. As 
this rule rests upon general principles, and has an extensive applica- 
tion, it would seem that it ought to apply also to verbal submissions 
and awards; at least where these were proved by oath of party.” + 
The law here enunciated is very doubtful; and without wishing to 
underrate the value of Mr. Bell’s opinion, it would be safe not to rely 
upon this statement in practice. 

MoveaBLe kicuts—vVerbal submissions relating to certain other 
matters may be made and proved by witnesses. Verbal submissions 
and decrees-arbitral inter rusticos for matters of small importance are 
proveable by witnesses.° In a very early case it was held that a sub- 
mission and award “were only proveable by writ and not by the 
arbitrators’ oaths; albeit the same was within £100 scots.”® The 
general rule, however, is that verbal submissions relating to matters of 
any importance can only be proved by the oath of parties.7 

In a comparatively recent case an opinion was expressed that 


' Livingston v. Fathouse, Feb. 1662, Dict. July 1834, 12 S. 865; Gordon, 12 Nov. 


2200. and 2 Dec. 1674, 8415,; Bargaddie Coal 
* Sherif’ of Rouburgh v. Ker, 28 Nov. Co., 15 March 1859, 3 Macq. 467. 

1672, M. 12410; Home v. Scott, 7 Feb. 5A. v. B., 19 Dec. 1745, M. 8475. 

1671, M. 8402. 5 Barclay v. Foord, 14 Nov. 1666, 1 
3 Brown vy. Gardner, 10 Jan. 1739, M. Sup. 532. See Home v. Scott, 7 Feb. 

5659. 1671, M. 8402 (and also M. 12410); A, vy. 
* Bell, Ist ed., p. 55, and the following B., 1584, M. 12448, 

cases there cited : Ersk. iii. 2. 2; Macrorie, ” Fraser vy. Williamson, 24 June aes 
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judgment by arbiters fixing the boundary between two village pro- 
prietors, followed by the erection of a mutual fence in terms thereof 
by the parties, is binding although the submission may have been 
merely verbal.! 

But a decree-arbitral relative to a sum of £414 was not allowed 
to be proved by parole evidence; and it was observed that the case 
of Home (M. 8402) occurred before the Articles of Regulations, 
1695, 

An action upon a written award relating to the property of a 
greyhound, where there was proof and pleadings before a referee 
without any written submission, was dismissed as incompetent. 

Verbal or parole submissions have not, in any case, the benefit of 
the Act of Regulations, 1695, as these only relate to “a subscribed 
submission,” implying a submission in writing; but so far as they are 
legal and valid contracts, independent of the Regulations they possess 
all the other characteristics and privileges attaching to ordinary 
submissions. 

Verbal submissions are regarded with more favour by the law of 
England than by that of Scotland, and may even modify or add to an 
existing written submission.* 

Mr. Bell says truly, “ that the chief practical instruction derivable 
from the books, with respect to verbal submissions and awards, is 
little else than this, that they ought, in prudence, to be avoided alto- 
gether.” ® Their inconveniences are obvious, and they always are open 
to disagreement as to the terms employed, the nature and extent of 
which may be of the most material importance, and make the whole 
difference between competency and incompetency. 

2. Written SuBmission.—The proper mode of constituting a 
submission is by a written contract or deed, subscribed by the parties 
and properly completed as a probative deed. The submission if not so 
duly completed, remains invalid, but may be validated by homologation 
or by ret interventus.© Even where the matter in dispute was a herit- 
able right, and one of the three parties had not signed any writ sub- 
mitting, but had appeared and taken part in the proceedings and proof, 
the Court held all bound, and upheld the submission.’ Although a 
certain amount of informality has thus been conceded to intermediate, 
and even to initial, proceedings in arbitrations,’ the final steps, in the 
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form of the award or decree-arbitral, to be valid and effectual, must be 
probative and comply with the necessary legal requisites. A decree- 
arbitral set forth the name and designation of the clerk, narrative, 
and he subscribed as clerk, and it was in fact written by him, yet as 
it did not state in the testing clause, in terms of the Act 1681, c. 5, 
that he was actually the writer of it, the decree-arbitral was held 
improbative and ineffectual But while in the general case a decree- 
arbitral must be either duly tested or holograph, there are exceptional 
cases in which such formality is not requisite ;” and an informality, even 
in an award, may be cured and challenge barred by homologation or 
by ret wnterventus. 

A submission may be duly constituted by letters passing between 
parties if the arbitration be clear, and, though neither tested nor holo- 
graph, being followed by homologation or rei interventus. Thus a refer- 
ence or submission by a landlord and tenant during the currency of a 
lease, and on the eve of a break, to a third party, as to a deduction of 
rent, was held constituted by a series of letters? So also a joint 
missive, consented to by the parties, addressed to the arbiter, though 
improbative, is validated by the arbiter’s acceptance and the parties 
pleading before him. Submissions and awards in re mercatoria receive, 
as has previously been mentioned, a generous interpretation, and admit 
of many informalities which would invalidate the proceedings under 
other circumstances.® 

The contract has also been held to be constituted by a stipulation 
in an agreement that the certificate of a firm of accountants should be 
conclusive evidence as between the parties as to the profits of the 
business, provided all parties know of the agreement.® 

And where a certain Railway Act bound two railway companies to 
implement and fulfil an agreement between them set forth in a schedule 
to the Act, it was held that a clause of arbitration therein was as 
effectual as if embodied in a section of the Act.? 

There must be consensus ad idem between the parties from the out- 
set, otherwise the proceedings may lose the benefit of the ordinary 
pleas, and even though a decree-arbitral has been pronounced, may be 
invalidated. So two parties agreed to submit disputed claims to 
referees, one to be named by each. One of the parties wrote a letter 
inserting his own nominee, but leaving the name of the other blank, 
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and after getting it signed, introduced as referee a person not the 
nominee of the other party, which was not discovered till after decree. 
It was found that the decree was ineffectual. 

In England it has been held that a fire insurance policy, although 
not signed by the parties insured, is a “submission” within the mean- 
ing of that term in the 27th sec. of the Arbitration Act, 1889. 

3. MzmorrIAL TO CouwsEL.—A joint memorial to counsel in the 
ordinary form, agreeing to be bound by the opinion, and subscribed by 
the parties, constitutes a valid submission.2 It must, however, be 
patent that the parties intend to be bound by the opinion; as where 
parties who mutually took the opinion of counsel on matters in con- 
troversy, although having themselves subscribed the minute on opinion 
bearing “that they were content,” the Court found this not to be 
obligatory, because it was set down by way of advice. On the other 
hand, a joint memorial by two parties to a counsel for opinion as to 
points on which they were in dispute, combined with an opinion by 
counsel on those points, has been held to amount to a submission and 
judgment, so as to preclude an action as to the same matters.® 

In Scotland, as a rule, a stamp is not attached to the memorial to 
counsel. In England “it would seem that the opinion of counsel sub- 
joined to a case, containing a recital of an agreement to be bound by 
the.counsel’s opinion, is not an award and does not require a stamp.” ° 

4, SuBuission BY Bonp.—Submissions of debts or money claims 
were sometimes executed by the debtors granting a bond to the 
creditor, and the creditor granting a release or discharge to the debtor, 
both deeds being blank in the sums, which were delivered to the 
arbiter, with power to him to fill up the blank as he shall find just.” 
Such bonds, though not acted on, subsisted for forty years, if the arbiter 
named in the bond survived for that period. This method of consti- 
tuting a reference has entirely gone into disuetude in Scotland, though 
it is still a very ordinary method of effecting a reference in England.® 

A deed of accession by creditors may amount to a submission by 
them and by the trustee and by the granter of the trust deed, 
mutually, to certain arbiters of all claims and questions arising under 
the latter deed. The extent of the submission will be limited by the 
general or special terms of the deed of accession.” 

5. Susuission By BitL.—Elchies mentions a case where “a sub- 
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mission was entered into not in the ordinary form, but by both parties 
mutually accepting bills to each other for a certain sum (£20), and the 
creditor in each bill indorsing it blank, and consigning both in the 
arbiters’ hands. The arbiters found £13 to be due by the one party 
to the other, and gave their decreet-arbitral by delivering to one of the 
parties both bills, namely, his own acceptance discharged and the other 
party’s with a partial receipt (for £7) filled up in the blank, which 
restricted the bill to the sum they thought due.” This bill being 
charged for, was sustained by the Court in a suspension.’ 

This form of submission, however, has it dangers, ¢.g.—A. and B. 
entered into a submission of claims by A. against B. B., with three 
friends, signed a promissory note in favour of A., which was to be 
lodged subject to the orders of the arbiter, and not operated upon 
unless its amount was found to be due, and payment ordered. An 
interim decreet-arbitral, for a sum exceeding the amount of the note, 
was pronounced against B., but on condition that A. should find 
security to repeat in case it should ultimately be found that the amount 
was not due. The submission lapsed by failure to prorogate without 
any final decree, and the parties who had signed the note refused to 
consent to the renewal or prorogation of the submission. It was held, 
in a multiplepoinding in name of the clerk, and an action by A., 
that the parties were entitled to get up the promissory note, and that 
A. could not recover thereon.? 

In former times a practice existed of the parties to the submission 
signing a blank page on the same sheet of, and following, the sub- 
mission. On this the arbiter wrote his award, which thus had the 
form of the parties adopting, or consenting, or holding themselves con- 
fessed thereto. In one case the objection was taken that the parties 
had not done this, and that the award was only signed by the arbiter. 
The Court held that it was only the submission that the parties should 
sign, the arbiter alone signing the award.* 

It has been usual to define submissions in Scotland according to 
three classes, namely,—(1) Special, (2) General, and (3) Mixed or 
General-Special. 

6. SpxoraL SuBMissiov.—A “ special” submission is one where 
the reference is limited to one or more points of dispute expressly 
stated in the deed submitting. In such a reference it is perfectly 
plain that the arbiter cannot go beyond the matters expressly referred 
to him, and an award may be reduced in whole as ultra fines com- 
promisst which determines points over and above those that were 
specially submitted.* This is often a question of construction, and the 
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practice of the Courts has not been uniform. Awards have at times 
been favourably construed, being sustained so far as they were not 
ultra vires ;* and at other times they have been strictly interpreted, a 
defect in part being held to invalidate the whole. The Court professed to 
find a principle and distinction in Kidd, supra, to the effect that “ where 
the matters contained in the decree are capable of a separation, then 
the decree will be permitted to subsist in so far as it is within the 
meaning of the parties in their submission, and will be restricted quoad 
the excess.” 

7. GENERAL SuBMISs1oN.—This is a reference in general terms of 
all disputes and differences between the parties. Even in such a wide 
submission there are of course limitations. It only embraces questions 
subsisting and undetermined at the date of the submission; and if 
questions subsequently arising or previously in dispute are dealt with, 
the whole is liable to reduction. This rule is more strict than that 
applicable to the special submission ; but in one case where an award 
dealt not only with differences existing at the date of the submission, 
but with others which had subsequently arisen, the Court sustained 
the award so far as covered by the terms of the submission, and set 
aside only that part which dealt with the matters arising subsequent 
to the date of the submission ;* and this case was not singular. The 
disputes must not only have had an existence prior to the date of the 
submission, but also must have remained undisposed of as at that date, 
so as to have been truly within the view of the parties when agree- 
ing to the submission.® In disposing of a number of matters referred 
on a general submission, a claim which has been admitted before the 
submission may be taken into account. It has been doubted whether 
a general submission of all disputes includes a dispute as to heritable 
rights, there being a presumption that such, from their patrimonial 
value, would be specially submitted. No general rule, however, can 
be laid down as to this. It has been said that a general submission 
“ought not to be so stretched as to include rights that cannot be 
presumed to have fallen under the view of the submitters, as, eg., a 
heritable right of which one of the parties had been in possession 
without any challenge or interruption by the other party.”® This 
really must depend upon circumstances, as to what was in the view 
of the parties as shown by the narrative, correspondence, or other 
evidence.’ 
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In deciding upon the question as to the real matters referred, and 
the intent of parties, if the submission itself does not enable the 
Court to determine the point, the claims of parties may be examined 
as well as their correspondence, pleadings, and procedure generally, and 
if necessary the arbiter’s notes, to enable the Court to ascertain what 
was the real question referred in the submission or-raised before the 
arbiter, and a previous process may even be referred to for explication.’ 

To obviate questions of this kind the parties should be ordered wm 
limine to lodge claims and answers, beyond which the arbiter as a 
general rule will be held not entitled to go. 

It has been held that a rule of a coursing-meeting, that all disputes 
should be settled by the secretary and stewards, applied only to 
differences arising on the course, and did not import an agreement to 
submit to their decision a dispute regarding patrimonial interest in a 
prize.2 A reference to previous correspondence and subsequent 
pleadings of parties was held competent to ascertain the points in 
dispute under a general submission. 

8. Tux Mrxep or GenerAL SpPrcrAL SvuBMISsION.—This is 
where the parties submit all disputes or differences, with a specification 
of some special subject or subjects mentioned* In construing such, 
the general rule is that the general clause is not to be extended to 
subjects or claims of a different kind, or of a greater importance, than 
any of the particulars mentioned in the special.® 


Sec. III. AGREEMENT TO REFER FUTURE DISPUTES TO ARBITRATION 


1. HrrzeoT AS A SUBMISSION OF AN AGREEMENT TO REFER 
Future Dispures—aAn agreement to refer future disputes has 
always been quite competent, provided the arbiter or arbiters were 
named, and it did not form a good objection that the disputes or 
differences which were to form the subject of the reference were future 
or contingent. If such an agreement were duly made and competent, 
it was binding and effectual.’ It was formerly a general rule in law 
that a general agreement to refer future disputes, if and when they 
shall arise, to one or more arbiters winamed, was ineffectual. It did 
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not make any difference though the arbiters were designed by description 
as holders of certain offices at the time the dispute might emerge Nor 
did it militate against the application of this general rule that in the 
event of either party refusing to appoint, application might be made 
to the Judge Ordinary, or that the reference was made to any person 
to be named by a -judge.2 The rule applied so absolutely that even if 
the clause of reference only formed part of another contract, which 
either had been or was in course of being implemented, the Court 
held the reference ineffectual, in respect of the failure to name and 
that there was no delectus persone.* 

An important exception, however, based on a special principle, 
was made to the general rule, where the reference formed part of a 
contract, and where the ascertainment by reference of a point, essen- 
tial to the explication or the implement of a special stipulation in the 
contract, is made part of the contract itself ;* but “if the submission 
is not an essential part of the contract, it falls under the general rule 
that there can be no good submission of this general nature to parties 
of whom there is not a direct delectus.”® Where, however, the refer- 
ence was part of a contract, and formed an essential part thereof 
nesessary to be liquidated for its completion,—where, in fact, the 
submission was really “an agreement for completing and explicating in 
a certain manner the terms of the contract into which the parties had 
[already] entered”; as, for instance, to fix a price or valuation in a 
contract of sale where there was no actual or necessary dispute,—the 
reference was sustained though to arbiters unnamed.°® 

So early as 1843 Lord Mackenzie’ said the reasons why such 
submissions should not be effectual are nowhere very well explained ; 
and in Zancred, Arrol, & Co. v. Steel Co.? Lord Watson and Lord Bramwell 
both alluded to the unsatisfactory nature of the grounds on which 
the rule rested, although they accepted it as settled law and decided 
accordingly. 

Where the determination of the arbiters was a condition precedent 
to the constitution of an obligation, the rule that a reference to unnamed 
arbiters was ineffectual to exclude the jurisdiction of the Courts of law 
-did not apply. A policy of fire insurance provided, inter alia: 
“Where the company does not claim to avoid its liability under the 
policy on the ground of fraud or non-fulfilment of any of the conditions 
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herein set forth, but a difference at any time arises between-the com- — 
pany and the insured as to the amount payable in respect of any 
alleged loss or damage by fire, every such difference, when and as the 
same arises, shall be referred to the arbitration of persons to be chosen 
by the parties... .. And it is hereby expressly declared to be a 
condition of the making of this policy, and part of the contract between 
the company and the insured, that where the company does not claim 
to avoid its liability under the policy on the ground of fraud or non- 
fulfilment as aforesaid, the party insured, or claimant, shall not be 
entitled to commence or maintain any action at law, or suit in equity, 
on this policy till the amount due to the insured shall have been 
awarded as hereinbefore provided, and then only for the sum so 
awarded, and the obtaining of such award shall be a condition 
precedent to the commencement of any action or suit upon the 
policy.” The House of Lords held (1) that the policy was to be 
construed as making the determination of the arbiters a condition. 
precedent to the obligation to make any payment under the policy ; 
(2) that the reference to the unnamed arbiters was valid; and (3) that 
until the determination of the arbiters was obtained no sum was due 
under the policy. 

Again, where the pursuer insured the life of a dog with the 
defenders, the policy provided that if any dispute arose touching 
the insurance, or any of the conditions or stipulations of the policy, 
“then all or any such matters in difference shall be referred to the 
decision of two arbitrators, one to be chosen by the party claiming 
and the other by the company; or in case of disagreement between 
them, then of an umpire to be chosen by the arbitrators before enter- 
ing on the reference ... and the decision of the arbitrators or 
umpire, as the case may be, shall be final and binding upon all parties ; 
and this condition shall be deemed and taken to be an agreement to 
refer as aforesaid, and a condition precedent to the issue of this policy.” 
The dog died, and a dispute arose touching a condition of the policy. 
The pursuer raised an action to recover the amount of the insurance, 
pleading that the clause of reference being to unnamed arbiters, was 
invalid. It was held that the dispute must go to arbitration. It was 
observed that the case fell to be decided according to the law before 
the passing of the Arbitration (Scotland) Act, 1894; but taking it on 
that footing, it was clear, from the case of the Caledonian Insurance 
Company, that such an agreement to refer was expressly declared to 
be a condition precedent to the policy being issued,—that was, to the 
defenders undertaking any obligation to pay under the policy,— 
and therefore the condition must be purified before the action could 
be allowed to proceed. An examination of the opinions in Scott vy. 
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_ Avery* showed how narrow was the distinction between agreements 
to refer which were held not to oust the Courts of law, and those 
which were held to do so. But the law was then settled that an 
agreement to refer to-arbitration a dispute as to a term or condition 
of a contract on which a liability to pay depended, as a condition pre- 
cedént to suing for payment, was legal and effectual; and it was there 
further declared that the case might be kept in court in case it were 
necessary to enforce execution of the arbiter’s award.? 

It has also been lately held that prior to 57 & 58 Vict. ¢. 13, a 
reference of a dispute to an arbiter “to be named by A.” was valid; 
and Lord Kyllachy there said: “I do not think there has been of late 
much disposition to extend the doctrine of the early law as to unnamed 
arbiters; and I ean find no authority, and none has been cited, for 
holding as invalid a reference of an existing dispute to an arbiter to 
be named by A. B. What dicta there are point rather to the validity 
of such a reference; and it is certainly a strong consideration that 
references are every day sustained which refer disputes to an oversman 
to.be named by chosen arbiters. It is, perhaps, enough to say that no 
decision has gone the length of deciding that a reference to a person 
to be named by A. B. is invalid; and the point has ceased to be of 
general importance.” ® 

The agreement to refer, however, was held to be binding as a sub- 
mission though the arbiters were not named. Thus an agreement to 
take effect on a fact “being ascertained by arbiters mutually chosen ” 
was held to bind the parties to refer to two arbiters mutually chosen, 
but not to execute a submission containing a devolution on an 
oversman.* 

Any difficulties which might arise when there has been a failure 
to nominate arbiters have now been obviated by the Arbitration 
(Scotland) Act, 1894;° and it is now no bar to the validity of a sub- 
mission that the reference is to a person not named, or to a person 
to be named by another person, or to a person merely described as the 
holder for the time being of any office or appointment. 

In a recent case parties agreed to refer disputed accounts to a 
neutral party to be chosen by their law agents, who could not agree. 
One party applied to the Sheriff to appoint an arbiter in terms of 
sec. 2 of the Arbitration Act of 1894. An objection was stated that 
the Act did not apply. The Sheriff-Substitute (Macconochie) sustained 
that and dismissed the petition, and the Sheriff (Rutherfurd) adhered, 
observing that “there has been no refusal on the part of the defender 
to concur in the nomination of an arbiter. If the parties had been 
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desirous of excluding the operation of the Act, they could hardly have 
devised a better means for doing so than by following the course which 
they adopted.” ! 

2. Errect 1% LAw oF AGREEMENT TO REFER FuturE Dis- 
pPuTES.—the effect in law of such an agreement is to bind the parties 
to go to the tribunal which they themselves have constituted for the 
settlement of their differences.2 They are not entitled, while the agree- 
ment subsists, to resort to the ordinary judicial tribunals regarding any 
question embraced in the contract. Not only so, but the Courts will 
enforce the obligation in the agreement if either party refuse to 
proceed. The Court will in such event ordain each party to fulfil 
his own obligation by naming an arbiter. In the event of the party 
not implementing the order to name an arbiter, the Court formerly did 
not hold itself competent to do this, but only to proceed in the exercise 
of its ordinary jurisdiction in the case. Now, however, by the Arbitra- 
tion (Scotland) Act, 1894 (ss. 2 and 3), the Court can, and will, 
appoint an arbiter or an oversman (s. 4) on the application of either 
party.® 

The Court will not hold the agreement evacuated or exhausted in 
such a case though two parties have been appointed arbiters and failed 
to agree, but will hold the agreement still binding and capable of 
being carried into effect.6 This was before the Arbitration-Act, which 
provides machinery for the appointment of an oversman in such an 
event. Even where arbiters had pronounced an award, which was 
subsequently held to be a bad award, and consequently reduced, the 
Court held that the obligation to refer had not been implemented— 
that it was still in force, and that parties must name their arbiter.’ 

The law seems to be different in England, as there the parties 
cannot by such an agreement to refer future disputes oust the jurisdiction 
of the Courts, though they may competently stipulate that as a condition 
precedent to an action as to the liability to pay, or the mode of settling 
the amount due, or the time of payment, an arbitration shall first be 
held.§ “The governing principle,” remarks Russell, “seems to be that 
if there is an absolute covenant to pay, and a collateral provision 
that the amount shall be ascertained by arbitration, such arbitration is 
not a condition precedent to the maintenance of an action on the 
covenant; but if the parties have covenanted that the liability is only 


1 Cowie v. 26 Nov. 
Salivieccole 

2 M‘Caul v. Monkland Rly. Co., 1 March 
1831, 9 S. 522; Robertson v. Johnstone, 
22 Jan. 1835, 13 S. 289. 

3 Robertson, supra; Smith vy. Wharton- 
Duff, 28 Feb. 1843, 5 D. 749. 

4 Smith v. Wharton-Duff, supra. 

> Douglas & Co. v, Stiven, 2 Feb. 1900, 


Keddie, 1897, 5 


2 F. 575; ef. Gilmour v. Caledonian Insur. 
Co., L. R. 1893, A. C. 85; ef. also English 
Arbitration Act, 1889 (52 & 53 Vict. 
ec. 49). 

6 Dixon v. Campbell, 25 June 1830, 8 S. 
970. 

7 Smith v. Wharton-Duff, supra. 

® Russell, p. 50; see authorities there 
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to arise after the amount has been adjusted by arbitration, then such 
adjustment is a condition precedent to the right to recover.” 1 

This principle, it will be observed, does not materially differ from 
that in force in Scotland in such circumstances: the difference arises 
in its application. 

An instructive illustration of the difference in the law in England 
and Scotland is afforded by the two following cases. In England a 
tenant consented not to keep an injurious quantity of rabbits and hares, 
and if he kept such injurious quantity, to pay a reasonable compensa- 
tion, to be settled in case of difference by arbitration; it was held on 
appeal, reversing the judgment of Exchequer, that the lessor could not 
be prevented from suing for injury, from excess of ground game, by 
reason of the arbitration clause.” 

The lease of a Scotch agricultural farm, after reserving to the 
_ proprietor the exclusive right to game, hares, and rabbits, provided 
that it was “agreed that there shall be no claim by the tenant for 
damages done by the rabbits on the farm in any one year unless the 
actual damage to his green and white crops exceeds £10, but when it 
does exceed this sum, then the question of damage shall be referred to 
arbitration, as after specified.” The tenant brought an action against 
the landlord for £71 of damages done by rabbits on the farm; the 
landlord pleaded, inter alia, that the damage to the green and white 
crops did not exceed £10 during the year in question. It was held 
(1) that the question whether there had been such damage exceeding 
£10 fell to be determined by a proof, with a view to ascertaining 
whether the clause of arbitration applied; and (2) that if the clause 
applied, the tenant’s right to damages was not restricted by the lease 
to the excess of damage above £10, or to the damage done to the green 
and white crops only, but to the damage from rabbits over the whole 
farm.? 

An agricultural lease laid obligations on the tenant as to planting, 
cutting, and using timber; allowed such timber for repairs as the 
landlord judged necessary; and “in the event of any differences 
arising,” the same should be referred to arbitration. The tenant 
brought an action of damages against the landlord for alleged violation 
of his obligation; and it was held that under this clause the tenant 
was not bound, before bringing his action, to apply to the Court to 
compel the nomination of arbiters, the landlord being bound either 
to perform his obligation or refer without such compulsitor.‘ 

In this case Lord Deas (at p. 124) instructively contrasted the 
two classes of cases where, in agreements to refer future disputes to 


1 Russell, p. 51. 3 Roddan v. M‘Cowan, 26 June 1890, 
2 Russell, p. 51; Dawson v. Fitzgerald, 17 R. 1056. 
1 Ex, Div. 257, 45 L. J. Ex. 893. 4 Wight v. Earl of Hopetoun, 29 Nov. 
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arbitration, the reference is, on the one hand, so much part of the - - 


contract that the latter cannot be implemented without it, no. actual 
dispute necessarily arising; and those cases in which, on the other 
hand, the clause of reference is really separate from the contract 
itself, and only comes into operation in the event of any actual 
dispute or difference arising, and does not exclude the jurisdiction 
of the Courts with regard to any matters not falling within its 
scope. 

It may occur that, although a good clause of submission exists in 
a contract, a party may yet be entitled to go to the Court. But this 
can only be to obtain enforcement of the clause, and beyond that the 
Court would not interfere, unless subsequently to determine objections 
to the award. So where a party resorts to the Court for redress in 
the first instance instead of applying to the arbiter, the Court will, 
if the matter clearly falls within the submission, supersede con- 
sideration of the matter till the referee has dealt with it. Thus in a 
building contract where there was the ordinary clause of reference to 
the architect, and a dispute arose, the builder proposed to go to the 
referee, but the house-owner declined; the builder thereupon raised 
an action in the Sheriff Court for the balance of the contract price. 
The First Division, on appeal, held the action competent, but superseded 
consideration to enable parties to go to the referee and carry out the 
submission in ordinary course.1 

So again, where the landlord of Mauldslie mineral field claimed 
from his tenant B. a sum of £546 as damages for coal lost through 
his improper workings, the conclusions of the action at A.’s instance 
were merely petitory, and were supported by averments that the sum 
sued for was due under a stipulation in the mineral lease between A. 
and B. in these terms: “In the event of any damage arising or being 
occasioned to the present or future workings in the said Mauldslie 
mineral field . . . by the operations which may be carried on by the 
said second party and his foresaids, or his or their sub-tenants, in 
searching for, working, or away-taking any of the foresaid minerals, 
then the said second party shall be bound, and he hereby binds and 
obliges himself and his foresaids, and his or their sub-tenants causing 
such damage, to make payment thereof to the party suffering such 
damage, as the same shall be ascertained by arbiters mutually chosen,” 
ete. The Lord Ordinary held (1) that the obligation to refer to the 
arbiters was a condition precedent to the obligation to pay damages ; 
(2) that as the landlord’s claim did not emerge until the damages 
were assessed by the arbiters, his action was premature; and (3) that 
the pursuer’s averments were irrelevant to support the conclusions of 
the summons, because the pursuer was not in a position to make 
averments that any sum was resting-owing until that had been 

1 Hunter v, Milburn, 26 May 1868, 6 8. L. R. 525. 
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_ determined in the arbitration! The action was dismissed, neither 
party being found entitled to expenses. 

B., the proprietor: of certain tenements, entered into an agreement 
with F., whereby, in addition to other matters, F. was to advance 
£500 upon a postponed security furnished by an ex facie absolute 
conveyance by B. of said tenements. By clause 3 of agreement it 
was in option of F. to draw a bill for £500 at four months upon B. 
By clause 9 all differences between the parties “relative to matters 
involved in this agreement, or in any way bearing on or affecting it,” 
were to be referred to an arbiter named. On 15th November 1890 
F. took a bill for £500 payable in four months, which bill was renewed 
several times. FF. subsequently died, and W., the trustee on his 
. Sequestrated estate, raised this action for payment by B. of the 
money owing to F. The Lord Ordinary (Lord Stormonth Darling) 


- held that there was a question for the arbiter, and the Court 


adhered.” 

An agricultural lease reserved to the landlords right to work the 
minerals under the farm, and power “to erect engines, furnaces, 
buildings, and machinery of every description, and to sink pits, form 
levels, make roads, railroads, canals, and drains, and to carry on any 
works which they may consider necessary,” they “being always bound 
and obliged to pay to the tenant all damage which may be done to 
the surface of the ground by the exercise of the above powers, and 
that by deduction from the rent, as the same shall be fixed by two 
neutral men mutually chosen.” In an action for rent the tenant 
pleaded that he-was entitled to deduct from his rent damage to the 
surface of his farm by subsidence caused by mineral workings. It 
was held (1) that the clause applied to such damage; (2) that the 
defender was entitled to retain from the rent such sum as should be 
found to be the amount of such damage; (3) that the amount of 
such damage fell to be ascertained by two men mutually chosen by 
the parties.* 

A superior reserved to himself right to search for, win, ete, 
minerals “ upon payment of such surface damages as may be ascer- 
tained by arbiters.” He contended that a claim for surface damages 
caused by subsidence of underground workings did not fall within the 
scope of the clause, and refused to appoint an arbiter. It was held, 
following Waddell,‘ that the claim fell within the clause, and an arbiter 
was appointed. ° 

Where a contractor had undertaken to make extensive additions 
to an asylum, the Board resolved to alter their plan by making 


1 Anstruther v. Burns and Others, 18 Dec. 3 Governors of Daniel Stewart's Hospital 
1893, 18S. L. T. 426. vy. Waddell, 2 July 1890, 17 R. 1077. 

2 John Wilson (Fodd’s Trustee) v. 47 Re 1074s 
William Bain, 18 May 1893, 1S. L. T. 5 Hallpenny v. Dewar, 1898, 858. L. BR. 
ve . 696, 
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additions to the dining and recreation halls, instead of building a 
separate recreation hall, and requested the contractors to execute the — 
work under the contract. They objected that it did not fall under 
the contract, and the Board appealed to the arbiter, whereupon the 
contractors applied for interdict. The Lord Ordinary (Lord Pearson) 
dismissed the note, and held that as the clause in the submission bore 
to submit to the architect “questions and disputes concerning the 
true intent and meaning of the contract and of said specifications,” 
the question which had arisen was one which must go to the 
arbiter. 

In some cases differences . arise, part of which fall to be dealt with 
by the arbiter, and part by the Court. It is generally a question of 
circumstances which shall be dealt with first, and the Court will 
adopt what it considers the most convenient method, by either 
remitting first to the arbiter to dispose of the matters falling within 
his jurisdiction and reporting to the Court, or vice versd.2 Thus, 
a contract provided that as the work proceeded, payments should 
be made to the contractor on account thereof, as certified by the 
engineer, Mr. James Barron, who was to grant the certificate, The 
contract also bound parties to submit to arbitration “all disputes that 
might arise between them with respect to the true meaning of the 
contract, the execution of any part of the work, or the implement or 
carrying into effect of the provisions of the contract.” The specifi- 
cation formed part of the contract, and submitted to arbitration “any 
disputes arising between the parties as to the qualities of the materials, 
the workmanship}; the progress of the work, the time of completion, 
or as to the dissolution of the contract.” James Barron, whom failing, 
Murdo Paterson, was named arbiter, who were not to be disqualified 
from acting by being engineer for the trustees, The pursuer averred 
that he commenced operations at the Harbour Works in 1890, that 
the defenders’ payments were always less and later than they should 
have been, that the engineer certified sums quite inadequate for the 
work done, as shown by the measurements, that in collusion with the 
trustees he unduly delayed issuing certificates, and that he did not 
make any allowance for material on the ground. In 1893 the 
pursuer applied for payment of a large sum, which was refused; and 
he therefore withdrew his men from the works, and raised an action 
for (1) £7500 for work done under the contract, and (2) £6000 as 
damages for breach of contract. It was held that in order to void 
the agreement it must be shown either that the question did not fall 
within the reference clause or that the arbiter was disqualified. The 
pursuer’s averments on both points were insufficient and inconclusive. 
The -questions were whether the contractor was fairly paid for the 


1 Beattie & Sons y. The Midlothian Board — ® Barr vy. Commissioners of Queensferry, 
of Lunacy, 8 Jan. 1900, 7S. L. T. 300, 28 Feb, 1899, 1 F. 630, 
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- work as it proceeded, and whether he was entitled to dissolve the. 
contract by throwing it up. These were precisely the questions 
which parties had agreed to submit. The pursuer made no specific 
averment of corruption of the -arbiter, and his allegations were not 
relevant to infer that the arbiter was disqualified. There was no 
relevant claim of damages, because the pursuer should have got the 
arbiter’s decision during the contract, in which case this claim would 
not have emerged. The action was therefore dismissed guoad the 
damages, and’ the process sisted.in hoc statu that the other questions 
might be submitted to and decided by the arbiter. The question of 
expenses was reserved.! 

A private railway Act provided for reference to an arbiter of any 
disputes arising between two railway companies relative to breaking 
_ the surface of ground belonging to the one under which the line of. 
the other passed. It was held that although the issue raised was 
whether a certain opening made by the one company had been made 
without consent, that question fell to be referred.2 Two companies, 
both incorporated by Act of Parliament, entered into an agree- 
ment whereby they were to bear the expense of certain common 
works, and arbiters were appointed to fix the proportions payable 
by each, and draw up rules for the use of the joint subject, to be 
embodied in an Act. An Act was obtained, but which’ did not 
specially sanction the agreement or embody the regulations. After 
one company had paid part of the expense, the other declined 
arbitration. It was held that the agreement to refer could not be 
enforced ; but action was reserved for repetition of money advanced 
on the faith of the agreement.* 

3. Errect or Supmission AS A Bar TO AN AcTion.—It is some- 
times rather loosely stated that a submission forms a bar to an action, 
and ousts the jurisdiction of the Courts. Lord Gifford disposes of this 
statement thus: “In common language, where no attempt is made at 
logical accuracy, it is sometimes said that a contract of submission or 
arbitration ousts the common law jurisdiction of all judges, The 
parties have chosen a private judge for themselves. But this is not 
strictly or logically accurate language. In strict language a contract 
of arbitration does not destroy the jurisdiction of the common law 
judge. It only introduces a new plea into the cause, on which the 
common law judge must decide by virtue of his inherent jurisdiction, 
If he decides that there has been a valid contract of arbitration, he 
may take several courses. He may dismiss the action, leaving the 
parties to go to their arbiter, and come back again, if necessary, for 


1 Mackay v. Thurso Harbour Trustees, 3 Korth and Clyde Navigation Co.v. Atrdrie 
6 June 1894, 2S. L. T. 81. and Coatbridge Water Co., 19 Noy. 1857, 20 
2N. B. Rly. Co. vy. L. and D. Rly. Co.,  D. 63, 30 Jur. 38. 
1895, 23 R. 76, 88S, L. R. 56, 3 8. L. T. 4 Tenants of Dennie v. Fleming, 5 Dee, 
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execution or for powers; or he may remit to the arbitrator, or suspend 
proceedings, or give effect to the award. If the common law judge 
decides that there has been no valid arbitration, or that the award is 
bad, or ultra vires compromissi, he will proceed accordingly; but in 
dealing with arbitrations and awards the judge is exercising his inherent 
jurisdiction, and is in no way divested thereof, and that whether he 
sustains the arbitration and award or whether he refuses to do so in 
whole or part. In short, the plea of arbitration is a plea on the merits 
of the case, which, if well founded, will indeed prevent the judge from 
himself entering on the merits or going into proof, but will not and 
cannot deprive him of his jurisdiction. If the award is good, he will 
give effect to it, either by ordering it to be put in execution or other- 
wise. If it is bad, he will disregard it, repel the plea of arbitration, 
and proceed with the suit in common form. But in all cases he has 
jurisdiction to take either course; and if his jurisdiction is not subject 

to review, his decision will be final.” + 
Thus two parties to a contract of sale bound themselves to 
submit disputes to an arbiter by name, who accepted office. It 
was held that one of the parties was barred from raising an action 
against the other relative to a matter falling under the obligation 
to submit.2* Where issues, prepared for a jury trial, involved a 
question which. was affected by a pending submission, the Court 
directed.a preliminary defence, founded on the subsistence of the 
submission, to be discussed before sending the issues to the jury.® 
A building contract provided that “should any dispute or differ- 
ence of opinion arise on any matter connected with this contract, 
the same shall be, and are hereby, referred to the decision of T.” 
The contractor sued for the balance of his account, and the defender | 
pleaded that the action was incompetent, in respect of the reference 
clause. He averred that the work, for the price of which pursuer 
sued, had not been completed in the sense of the contract; that the 
contract was therefore continuing, and the clause applied. It was 
held that the clause must be given effect to, and process sisted 
pending arbitration. A mineral lease referred to arbitration “any 
disputes that may arise between the parties with reference to the 
import of this tack and the conditions and obligations herein pre- 
scribed.” A dispute arose as to the abstraction of water by the 
lessees of the minerals from a farm belonging to the lessor, and 
situated above the minerals. A clause in the lease provided that 
the lessees were to pay only for all damage or injury, whether below 
or above ground, resulting from their operations. The Lord Ordinary 
1 Wilson v. Glasgow Tramways Co., 22 3 Campbell v. M‘Farlane, 7 Mar. 1835, 
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(Lord Stormonth Darling) held that the question in dispute must go 
to arbitration.? 

In the following case, although arbitration was a condition pre- 
cedent to suing on an obligation, yet action was admitted on special 
grounds. The conditions attached to a policy of insurance provided 
that “if any dispute or question arose respecting the liability of the 
company under this policy to make compensation, or as to the amount 
of compensation to be paid, the matter shall be referred to arbitration, 
and no action shall be brought or prosecuted on this policy until the 
liability of the company to make compensation, or the amount of such 
compensation, shall have been ascertained.” The conditions further 
submitted disputes as to the liability of the company to make any 
compensation. The policy was issued upon a declaration that the 
statements in the proposal were true in all respects, and that if they 
were not the policy was void. An action was brought for the sum in 
the policy, to which a defence was stated that it should be sisted till 
arbitration was resorted to; but the defenders in their averments 
alleged that the statements in the proposal were untrue. The Lord 
Ordinary (Lord Pearson) held that a proof must be led, as although 
arbitration was a condition precedent to suing on the policy on all 
matters of dispute falling within the clause, the record disclosed a 
dispute as to the question of the validity of the contract, which the 
arbitration clause did not cover.? 

In a dissolution of a firm Hay was appointed liquidator, it being 
agreed that he should be paid reasonable remuneration out of the 
assets of the company, all disputes arising out of the liquidation to be 
referred to a Sheriff (named). Disputes arose as to the liquidator’s 
remuneration, and as to whether he had neglected his duty, and made 
use of the office which had belonged to the firm to obtain business for 
himself. Statements to that effect were lodged in the arbitration, and 
Hay raised an action for damages against the party who had made 
them. The Lord Ordinary (Lord Kyllachy) dismissed the action as 
irrelevant, holding that the arbitration being practically a judicial 
proceeding, there were no averments substantiating malice and want 
of probable cause which would justify an issue for judicial slander, to 
which the case of the pursuer amounted.’ 

In the case of Cunninghame v. Securities Insurance Co* there was 
an express stipulation under a policy to refer disputes, the arbiters 
being unnamed. Such a reference was at that time invalid in Scot- 
land. The Court sisted the case in hoc statu, to allow arbitration 
under the policy. It here followed the judgment of the House of 


1 Stewart v. Young's Paraffin Co., 11 June 3 Hay v. Cameron, 7 June 1898, 6S. L. T. 
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Lords in The Talisker Distillery Oo. v. Hamlyn & Co.,) where it was 
held that no principle of public policy prevented the Courts from 
giving effect to such a reference, quite apart from the intention of 
parties. The special point of difference in these two cases, namely, 
the reference to unnamed arbiters, cannot now arise; but the cases are 
instructive so far as they emphasise the difference between the Scotch 
and English law as to the essentials of a valid reference of future 
disputes. 

A contractor made an agreement with a tramway company to 
work and horse their cars for a certain rate per mile for the distance 
covered, and A., whom failing, B., was appointed as sole arbiter for the 
amicable adjustment and determination of all questions and differences 
which might arise between the parties as to the true import and 
meaning of the agreement, or as regarded the implementing or failing 
to implement the same or any clause thereof, and generally for the 
settling of all questions of what nature soever which should or might 
arise out of, or be in any way connected with, the said agreement, 
including all pecuniary claims by one party against the other. 
After the termination of the agreement the contractor raised an 
action for the amount due to him for work done under the agreement 
during the last month preceding its termination, “conform to state- 
tment thereof prepared by the defenders and letter from defenders’ 
secretary sending same and admitting the correctness of the sum sued 
for.” The defenders met this averment by a simple denial, made 
certain counter-claims of damages, and pled that the action was ex- 
éluded by the reference clause. It was held (1) that in face of 
defenders’ denial of pursuer’s claim on record it could not be held as 
admitted or proved by the secretary’s letter; and (2) that the question 
raised thereby and by the counter-claim of the defenders must be 
referred and the action was dismissed.” 

Where the defender in an action on a contract maintains that the 
facts in the case must be ascertained in terms of a reference clause in 
a subsisting contract, the appropriate plea runs: “in respect that the 
questions .. . relative to . . . fall to be determined by the arbiter 
[named in the contract founded on], the action ought to be sisted 
pending his decision.” Where, however, an arbiter is not named in 
the contract, the plea would run as follows: “... falls to be 
determined by arbitration, as provided in said contract founded 
Upon: sa" 

With reference to such pleas Lord Watson said:* “I wish 
to observe that, although they seem to have become stereotyped 

730 Nov. 1893, 21 R. 204, and (H. L.) 24 Feb. 1898, 25 R. 655, 35 S. L. R. 588, 
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in cases like the present, they do not correctly represent the rights of 

a defender who relies upon a valid contract to submit the matter in 
dispute to arbitration. The jurisdiction of the Court is not wholly 
ousted by such a contract. It deprives the Court of jurisdiction to 
inquire into and decide the merits of the case, while it leaves the 
Court free to entertain the suit, and to pronounce a decree in con- 
formity with the award of the arbiter. Should the arbitration from 
any cause prove abortive, the full jurisdiction of the Court: will revive, 
to the effect of enabling it to hear and determine the action upon its 
merits. When a binding reference is pleaded in limine, the proper 
course to take is either to refer the question in dispute to the arbiter 
named, or to stay procedure until it has been settled by arbitration. 
The latter course was adopted in Caledonian Railway Co: v. Greenock 
and Wemyss Bay Railway Co.,1 where the reference was to arbiters 
unnamed, but had been confirmed by statute. I cite that case, not as 
establishing, but as illustrating, the rule of procedure, which was in 
force long before its date.” ? 

4, SUBMISSION A BAR TO OBJECTION TO TiTLE.—In general, where 
parties have entered into a submission, they are barred from objecting 
to the title of each other, on the ground that each party is presumed 
to have satisfied himself as to the title of the other before entering 
into a submission, and is held to have done so. In a case where the 
joint owner of a ship insured for himself and the other owners, and on 
her loss entered into a submission with the underwriters as to whether 
the loss was total or partial, the arbiter having found a total loss, a 
reduction was raised, in which it was held that the underwriters were 
not entitled to object to the title of the other party that he was not 
sole owner.® a 

5. Pena CLAus# in Supuission.—A clause is frequently intro- 
duced whereby the parties bind and oblige themselves, their heirs, 
executors, and representatives whomsoever, to acquiesce in, implement, 
and fulfil the contract, under a specified penalty, to be paid by the 
party performing or willing to perform, over and above performance. 
Without this or a similar clause an arbiter cannot impose a penalty.* 

The object of the insertion of this clause is to form a compulsitor 
for the immediate implement of the award. It is not of the nature 
of a substitute for performance, nor compensation for non-performance. 
In short, payment of the penalty does not elide performance.® “The 
stipulation of a penalty (unless when expressly so declared)” is not 
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held to discharge the obligation on payment of the penalty.’ Hence 
the use of the words “over and above performance,” although without 
these words implement can be enforced. 

The penal sum, moreover, is not taxative, ze. the amount will not 
necessarily be recovered for non-performance (unless expressly s0 
provided), but only the expenses which the party enforcing necessarily 
and legitimately incurs in obtaining implement.” This applies whether 
the decree be for payment of a sum of money or performance of an 
act, and the Court will consider and give effect to the stipulated 
penalty according to the circumstances of the case.* It may, however, 
be otherwise if the penalty be stipulated to be pactional or liquidated 
damages.* 

The law in England as to liquidate damages seems to be somewhat 
similar. “If an award orders a party to pay another a fixed sum 
monthly by way of penalty until the party to pay does some act for 
the other’s benefit, he must pay the exact monthly sum, and cannot 
treat it as a penalty. ”® 

If an arbiter award a penalty where this is not authorised by the 
submission, the Court will reduce or set aside the decree so far as it 
does so; or if he award a larger amount than is authorised, the decree 
will be restricted to the proper amount.® 


Sec. IV. ANCILLARY SUBMISSION 


1. Cowsrirvtion.—A_ submission not constituted separately by 
an express or independent deed, but embodied as a clause in 
a contract or other deed, of which it forms a part, is termed 
an ancillary submission, as it is ancillary to the main purposes of 
that deed. Though the submission is usually made by a clause in- 
serted in the principal deed, it is not absolutely necessary that it be 
embodied therein, as it may be done by a separate deed. It may 
even be done by a separate missive or letter. Thus a party con- 
tracted to execute work according to the plans, ete. of A., and by 
letter undertook to do it to his satisfaction, or of such other pro- 
fessional person as his employers might appoint. The work being 
executed, it was held that this was a valid reference to the party 
named, excluding proof as to the sufficiency of the work.’ 

PPellis Pring gy) 84a otaire asl 208 4 Johnston v. Robertson, 6 Mar, 1861, 28 
Ersk. iii. 8. 86; Bank. i. 23. 12. D. 646, 

2 Cooper v. Stuart, M. 10044; Sinclair > Russell, p. 238; Parfitt v. Chambre, 
v. Young, 21 May 1796, M. 10053; Gordony. LL. R. 15 Eq. 36. 
Maitland, 27 Nov, 1761, M. 10050 ; Allardes ° Macilhose v. Gardener, 13 July 1738, 
Vv. Morison, 19 June 1738, M. 10052 ; Ramsay 5 Sup. 204; Gardener v. Brown, supra ; 
v. Goldie, 22 June 1826, 48.737; Inglisv. G@rosat v. Cunningham, supra. 
Bom eosin 1825, 4 8. 113. "Chapman & Son vy. Edinburgh Prison 

Stair, i. 17, 20; Ersk. iii. 3. 86; Batrd- Board, 16 July 1844, 6 D. 1288, 16 Jur. 
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The terms used, however, must clearly imply a reference. Thus 
in conditions to a contract for the erection of a board school, payments 
_ were to be at the rate of 85 per cent. on the work done, as certified 
by the inspector; that he was to be arbiter and referee in 
regard to any difference of opinion that might arise; that the whole 
work was to be done in the best and most workmanlike manner, to 
his entire satisfaction; that no extra work was to be allowed unless 
by his signed order; and that additional drawings, explanations, or 
directions given by him were to be followed. When the work was 
finished, the contractor got his account certified by the inspector, 
and sued thereon, pleading that it was final and binding on the 
School Board. It was held that there was nothing in the 
conditions amounting to a reference to the arbitration of the 
inspector which precluded the School Board from questioning the 
account.? 

2. ConsTrucTion.—The ancillary submission being usually part 
of another deed, the general rule is that in construing it regard is 
to be had to the nature of the deed in which it is embodied; and 
unless its scope otherwise expressly indicates, it must be so construed 
as to embrace only the matters with which the deed professes to 
deal. Thus it was held that a submission, in a contract of copartnery, 
to a party named, of “any difference which shall arise between the 
partners” did not apply to and exclude an action by the one partner 
against the other for illegal, fraudulent, and malicious violation and 
breach of the contract, by attempting to create a fictitious bankruptcy 
and destroy the partnership; the contract not intending to include 
proceedings of such a nature, and to be, therefore, no bar to such an 
action.” 

And again, the proprietors and lessees of quarries entered into a 
contract of copartnery to work these on joint account, which con- 
tained a clause of reference “of any disputes or differences arising 
among the partners as to the true intent and meaning of the foregoing 
contract, and of these presents or their rights under the same, or in 
regard to the execution or implement thereof, or the management or 
winding up of the said business.” The company commenced working 
a quarry belonging to a partner, G.; but in respect of exceptional 
preliminary difficulties G. agreed, by letter, to grant certain contingent 
abatements on the rents and lordships stipulated. In an action for 
rent and lordships raised by G. against the company, they maintained 
that they were entitled to deductions under G.’s letter, and pled that 
the action was excluded by the clause of reference; but it was held 
that as the matters in dispute were not differences arising among the 
partners, but between the whole body of partners, including G., and 


1 Bisset vy. Aberdeen School Board, 31 May 2 Lauder v. Wingate, 9 Mar. 1852, 14 
1893, 1S. L. T. 46. D. 633, 24 Jur, 321, 1 Stuart, 594. 
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G. himself, not as a partner, but as a landlord, they did not fall 
within the clause of reference, which did not therefore exclude ike 
action.! 

As the ancillary submission is intended to exclude the ordinary 
Courts of law in determining disputes, it is construed strictly in its 
terms, and will not be extended beyond what these fairly comprehend. 
Thus a building contract referred any dispute or difference of opinion 
as to the true intent and meaning of the contract to the decision of 
the architect as sole arbiter. It was, inter alia, stipulated by the 
contract that the lime should be “mixed up with sharp fresh-water 
sand and pure fresh water,” etc. The contractors for a considerable 
time and without objection, instead of using “sharp fresh-water sand,” 
made use of “shivers” sand, or sand made by grinding down the stone 
chips or shivers made in hewing the stone. The employers objected 
to the use of “shivers”; but the contractors maintained their right to 
use it, and the employers referred to the arbiter, who issued what 
they contended was an award, but what the contractors averred was 
only an ex parte opinion. The latter thereafter called on the arbiter 
to reconsider this, and to hear parties. An interdict was then 
presented by the employers to stay further proceedings before the 
arbiter ; but it was held that as there could not be a dispute as to the 
meaning of the words “sharp fresh-water sand,” the employers had 
mistaken their remedy in applying to the arbiter; but to prevent 
further proceedings before the arbiter, the note was passed, and 
interdict granted as the most et course in the interest of 
both parties.? 

So where a contract for engineering work provided that it should be 
conform to plans and specifications of an engineer, according to whose 
measurements during the progress and at the conclusion of the work 
the payments should be made. The contract also named an arbiter 
for the determination of all disputes. The work being finished, the 
contractor declined to receive payment of the balance tendered him, 
on the ground that the measurements according to which the balance 
was calculated were inaccurate. He then raised an action for the 
balance of the contract price, not according to the measurements of 
the contract engineer, but of one whom he himself had employed, 
without specifying the defects of the measurement. He did not ask 
for a reference to the arbiter, nor aver that the points in dispute were 
not proper for his consideration. It was held that the pursuer had 
not stated any relevant grounds for setting aside the measurements 
of the engineer named in the contract. It was further observed 
that the arbitration clause, which referred all disputes about “the 
execution of the work,” did not empower the arbiter to review the 


‘Gerry v. Caithness Flagstone Quarrying ? Parochial Board of Greenock v. Coghitl 
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measurements and states of the engineer appointed to superintend 
the work.t 

By a building contract which imported the specification, it was pro- 
vided that in the event of extra work or deductions the prices to be 
affixed thereto should be similar to those in the estimates, and the 
whole should be “adjusted” by the architect. By a subsequent clause 
the architect was appointed sole arbiter for deciding questions between 
the parties as to the meaning of the contract, or as to the execution 
of the work. The contractor having given in a claim for extra work, 
it was sent to Angus (the architect), before whom certain procedure 
took place, in the course of which his power to deal with the claim, as 
arbiter, was disputed by the contractor, who brought a petitory action 
for extra work, a decree-arbitral having been pronounced before the 
record was closed. It was held that the action was excluded by the 
decree, and that the allegation that it was ultra vires compromissi could 
not be entertained without a reduction. A reduction having been 
brought, it was held (1) that the action was not barred by a lapse of 
thirteen years, nor by the pursuer’s actings; and (2) that the adjust- 
ment of the claim for extra work did not fall within the clause of 
reference, and could not competently be put in the shape of a decree- 
arbitral, although the party named as referee happened to be the same 
who had to adjust the claim. Therefore the decree was reduced, as a 
final determination of the claim.? It will be observed that the clause 
regarding the prices to be affixed to extra work was “not a clause of 
arbitration or submission in any sense of the word.” It occurred in the 
- specification, and the prices therein referred to were to be fixed by a 
mere calculation upon a principle therein laid down, and with regard to 
which the person or arbiter fixing the price had not any jurisdiction or 
discretion. If his calculation were wrong, it would not bind either’party. 

In another case the clause ran: “ Any disputes arising in regard to 
the import and effect of any clause in this agreement, or as to the 
obligations and rights of either party under the same, or as to the 
mode and effect of carrying the same into effect, shall be submitted 
to M.” The company raised an action of removing from workshops 
under the agreement, which the defenders opposed, and made a counter- 
claim for want of water, and pled the reference clause. It was 
held (1) that pursuer’s claim fell within the reference; (2) but that 
defender’s did not.* 

The ancillary clause of submission may be so framed as either (1) 
to embrace only matters of dispute arising within the duration of the 
contract; or (2) to embrace not only these, but matters arising after 


1 Macdonald v. Malcolm, 4 July 1855, Mar. 1859, 21 D, 640, 31 Jur. 346, See L. 

~ 17 D. 1083, 27 Jur. 534. J.-C. Inglis, at p. 650. 

2 Birrell vy. Dundee Gaol Commissioners, 9 3. Shotts.v. Dempster, 27 Oct. 1891, 29 
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its completion. The question under which of these categories the 
clause will come is dependent entirely upon the terms in which the 
clause is framed. The presumption is that the clause is intended only 
to apply to differences arising during the course of the execution of 
the contract, and if it be desired to extend it further this should be 
clearly expressed. On this subject Lord Rutherfurd Clark said: “The — 
contracting parties may create a tribunal for settling differences which 
may occur in the course of executing the works, and which has no 
other function. But of course they may do more, and extend it to the 
decision of any claim which may arise out of the contract. In this 
sense the reference is not less executorial of the contract than when it 
is confined to the settlement of questions which may arise during the 
execution of the works. It is or may be otherwise with respect to 
questions based on allegations of breach of contract, and it is true that 
without express power an arbiter cannot assess damages.” 4 

3. Disputes DuRING ExEcuTION oF Conrract.—In construing 
an ancillary clause of submission in a deed, the Court will of course 
have regard in the first instance to the plain meaning of the phrase- 
ology used, and will not carry this beyond the scope which the 
language ordinarily bears. Thus in a lease of the minerals there 
was a clause of reference to a mining engineer of all disputes “as 
to the meaning or execution of these presents.” It was held that this 
clause was meant to be executorial of the lease, and to provide for 
carrying out the stipulations according to their true meaning, but did 
not empower the referee to judge of such a question as to whether a 
a working contract between the tenant and a third party was truly an 
assignation which the tenant had no right to grant, or to deal with a 
claim of damages on the ground of excessive working made after the 
lease was at an end, and when nothing remained to be done under the 
lease, no complaint having been made during its currency, although 
the landlord received a periodical report as to the state of the 
workings.” 

And where disputes arising previous to or during the completion 
of a contract were referred, and the work had been see off the con- 
tractor’s hands, the clause of reference was held inoperative, as in the 
following case: A specification for a building to be erected according 
to the plans of Messrs. B. & W. contained a clause that should any 
dispute arise previous to the commencement, during the progress, or 
after the completion of the contract, the same should be referred to 
the decision of “the architects.” In an action brought after the work 
had been taken off the contractor’s hands, for an alleged balance due the 
builder, it was held that the clause of reference was merely executorial, 

' Mackay v. Parochial Board of Barry, 2 Pearson v. Oswald, 4 Feb. 1859, 21 D. 
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and did not oust the jurisdiction of the Court.. The question was 
raised but not decided whether a proper submission to B. & W. was, 
in any view, constituted. 

In a case where the reference clause ran, “ And in the event of 
any doubts, disputes, or differences arising concerning the said works, 
or relating to the quantities or qualities of the several materials to be 
employed, or to any additions, deductions, alterations, or deviations 
made in or from the said works, or any part or portion thereof, or 
concerning the true intent and meaning of these presents, or any of 
the plans, drawings, or instructions hereinbefore referred to, or in any 
other matter or thing connected therewith, either during the progress 
of the works or after the completion thereof, all such doubts, disputes, 
or differences shall be, and the same are hereby, submitted and referred 
to the amicable decision, final sentence, and decree-arbitral of J. M. G.,” 
it was held that an action raised by a contractor for payment due 
under a contract for the construction of a reservoir, and for damages, 
from his employer having, as he ,alleged, illegally taken possession of 
machinery and materials, was not excluded by the clause of reference, 
in respect (1) that it was not clear that the clause gave the arbiter 
authority to give decree for payment of money; (2) that certain of 
the questions raised did not fall within the reference; and (3) that 
the arbiter could not assess damages.?. It was, however, observed that 
if questions falling within the reference arose in the course of the 
action, the aid of the arbiter must be invoked. And so, likewise, where 
the question which arose was as to measurement of completed work, 
the Court held that the limitation clause of the reference did not 
apply. A building contract contained this stipulation: “ Should any 
dispute or difference of opinion arise betwixt the contracting parties 
connected with this contract or the execution of the work, the same 
shall be and are hereby referred to B. (the architect under the contract), 
whose decision shall be final.” After the work was completed, the 
builder had it measured and priced by the measurers who prepared the 
schedules, and on the employer refusing payment, he raised an ordinary 
petitory action. The employer challenged the accuracy of the measure- 
ments, maintained that they were not binding upon him, and that the 
action was excluded by the clause of reference. It was held that the 
question between the parties being merely as to the measurement of 
the completed work, it was not a dispute or difference of opinion 
“connected with this contract or the execution of the work” within 
the true meaning of the clause of reference.’ 

And again, a question as to disputed measurement of completed 
work, unless specially mentioned, will not fall within the reference. 

1 M‘Cord v. Adams, 22 Nov. 1861, 24D. missioners, 20 Dec, 1872, 11 M. 236, 45 J. 
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A building contract stipulated that “should any difference arise 
between the proprietor and any of the contractors in regard to the 
true meaning of the plans, drawings, or specifications, or the manner in 
which the work is to be executed, or any matter arising thereout, or 
connected therewith, the same is hereby submitted to the determina- 
tion of W. H. B. (the proprietor’s architect), whose decision shall be 
final.” It was held (following Kirkwood y. Morrison) that this clause 
of reference did not include a dispute regarding the accuracy of the 
measurements of his work obtained by the contractor for the plumber- 
work after the building had been completed, the clause being intended 
to apply only to disputes arising during the execution of the 
contract. 

So disputes after delivery as to liability for delay and as to latent 
defect of materials and workmanship, unless specially mentioned, are 
not to be held implied. A minute of agreement for the construction 
and supply of certain tramway cars contained this stipulation: “In the 
event of any difference of opinion arising as to the true intent and 
meaning of these presents, or as to the manner of construction of the 
foresaid cars, or the materials employed therein, or as regards the 
implementing or carrying into effect of the provisions herein contained, 
both parties hereby submit and refer such difference or differences to 
the determination of” an arbiter named. It was held that this clause 
was executorial merely, and did not cover questions raised in defence 
to an action for payment of the contract price after the cars had been 
delivered and were in use, namely, (1) whether the purchasers were 
not entitled to an agreed-upon penalty in respect of late delivery; 
and (2) whether there were not latent defects in the material and 
workmanship.” 

The Lord President (Inglis) said in Beattie v. Macgregor, and 
therein partly quoting his opinion. in Kirkwood y. Morrison (both ante) : 
“The general rule established by these cases is, that the matters com- 
prehended in such clauses of reference are disputes arising in the 
course of the execution of the contract, or it may be even before the 
execution of the contract has in one sense begun. The questions 
included are questions arising in the course of the execution of the 
contract, and requiring to be immediately disposed of in order to pre- 
vent delay, and consequent loss to one or both parties. . . . Now if 
parties would only keep in view that there are two kinds of reference, 
one of which includes only disputes arising in the execution of the 
contract, while the effect of the other is to refer to arbitration every 
claim and obligation that at any time arises out of the contract,— 
if parties would only keep this in view there would be an end to 


cases of this class. . . . Let parties only distinctly express themselves 
1 Beattie v. Macgregor, 5 July 1883, 10 R. * Savile Street Foundry Oo. v. Rothesay 
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so as to mean that the reference is to cover every kind of claim aris- 
ing out of the contract, and the Court cannot interfere. -On the 
other hand, if they will use language like that in the clause here 
let them clearly understand that it is now settled law that such a 
clause covers only questions which arise during the execution of the 
contract.” ! 

Accordingly, where the clause of arbitration in a contract for the 
construction of certain waterworks provided, “In the event of any 
dispute or difference arising between ” the parties “in relation to the 
execution, construction, or completion of the said whole works con- 
tracted for, or any part of them, or any part or portion thereof, or as 
to the quality or quantity of the work or materials thereof, or as 
to the settling of accounts, or as to any points or matter whatever in 
regard to the works, or as to the contract, or the true intent, meaning, 
or effect thereof, or of the plans, drawings, specifications, and conditions, 
the same shall be submitted and referred” to arbiters named,— it: was 
held that the reference of disputes “as to the contract, or as to the 
true intent, meaning, or effect thereof,” did not give the arbiter juris- 
diction to determine all questions arising upon the construction of the 
contract, but only such questions as required to be determined in order 
to enable him to explicate his jurisdiction under the earlier portion of 
the clause of reference, and consequently that a question as to the 
date at which the contractors were entitled to enter upon the lands 
had not been referred.” 

4, ALL QUESTIONS OR CLAIMS ARISING OUT OF CONTRACT.— 
Where the clause is wide enough to comprehend all questions arising 
out of the contract, the Court will give effect to it.2 Thus a contract 
for the execution of waterworks reserved power to the engineer “to 
make such alterations, additions, or modifications as may be considered 
necessary ; and such alterations, additions, and modifications shall not 
in any way invalidate the contract, but, on the contrary, shall be 
deemed a part thereof.” It was also provided that “any dispute ” 
arising “as to the true nature, sufficiency, times, or extent of the 
work intended to be performed, or as to the works having been duly 
and properly completed, or as to any matter, claim, or obligation 
whatever arising out of or in connection with the works,” should be 
referred “ to the amicable decision, final sentence, and decreet-arbitral. of 
A., the engineer on the works, whom failing, of B. It was also pro- 
vided that the fact of A. being engineer of the local authority, for 
whom the works were to be constructed, should in no wise affect his 
appointment as arbiter or his power of deciding any disputes. The 


1Per Ld. Pres. Inglis in Beattie v. Mac- 3 See Ld. Pres. Inglis in Beattie, supra. 
_ gregor, 1883, 10 R. 1096, supra.- Also Mackay v. Parochial Board of Barry 
2 Mackay v. Leven Police Commissioners, (post). 
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contractor raised an action for payment for work done by him not 
falling under the specifications referred to in the contract, but accord- 
ing to numerous and extensive alterations that were made in the 
design and character and materials for and construction. of the work. 
They. were not of the nature of a mere alteration or addition or 
modification of the special works such as ordinarily occurs in the 
carrying out of such contracts, but many of them were independent 
works, or modes of construction of works, and formed the subject of 
specific bargain between the pursuer, on the one hand, and A., as 
representing the defenders, on the other. He also averred that the 
alterations in some parts of the undertaking “amounted to an 
abandonment of the original specification, and the substitution of 
altogether different work.” The defenders pleaded that the action 
was excluded by the clause of reference. It was held (1) that the 
pursuer had not averred sufficiently specifically that the work done 
was outwith the provisions of the contract; and (2) that the claim 
for payment fell under the clause of reference.* 

It will be observed that there is a marked contrast between the 
clause in Beattie’s case and in Mackay’s. In the former the reference 
was as to the true meaning of the plans, etc., the manner in which 
the work is to be executed, or any matter connected therewith, while 
in the latter it was as to the true nature, etc., of the work, or as to 
its proper completion, or as to any matter, claim, or obligation what- 
ever arising out of or in connection with the works. While in the 
one case the reference is extremely limited, the other may be said to 
be extremely wide.* 

Another example of the comprehensive clause and its effect may 
be given. A contract for making a railway provided that “all dis- 
putes and differences which have arisen or shall or may arise between 
the parties under or in reference to this contract, or in regard to the 
true intent, meaning, and construction of the same, or of the said 
specifications, conditions, and schedules, or as to what shall be con- 
sidered carrying out the work in a proper, uniform, and regular 
manner... or as to any other matter connected with or arising out 
of this contract, and generally all disputes and differences in any way 
connected with the construction of this contract, or arising out of the 
execution of or failure to execute properly the works hereby contracted 
for or not,” should be submitted and referred to the final sentence and 
decree-arbitral of the arbiter named. The contractor was bound to 
complete the line of railway on 30th March 1885 under a liquidate 
penalty of £20 for every day’s delay, but it was stipulated by the 


1 Mackay v. Parochial Board of Barry, parties to a contract, as contemplated by 
22 June 1883, 10 R. 1046. L. P. Inglis in his remarks in Beattie’s case 
> A good example of a clause wide enough is presented in Montgomerie v. Odrnich 
to embrace all questions arising between the (1848, 10 D. 1387), and also in Adams, infra. 
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railway company that 400 yards of embankment forming part of the 
line should not be formed until another contractor had completed the 
east abutment of a bridge and the diversion of a river, or until he 
had received the written instructions of the engineer to proceed with 
the embankment. The line was not completed till 1st May 1886. 
The arbiter found that the contractor was liable in penalties for each 
day’s delay (exclusive of Sundays) from 30th March 1885 to 1st May 
1886. In an action of reduction of the decree-arbitral brought by 
the contractor, it was proved that the contractor had not got access to 
the ground on which the 400 yards of embankment was to be formed 
until February 1886. The arbiter stated that he was satisfied that the 
contractor had not been ready to use the ground until he got it, and 
that his delay was not due to his not having had access to it until 
February 1886. The Court held that as the whole matter, including 
the construction of the contract, had been referred to the arbiter, the 
Act of Regulations prevented the Court from interfering with the 
arbiter’s award, even on the ground of injustice.! 

Another illustration may be given as to the construction of such a 
clause. Where the specification for a contract for the construction of 
a line of railway provided “ that the schedule of measurements are only 
assumed,—the whole of the works when finished shall be remeasured 
and paid for at the schedule rates. Any other description of works 
ordered shall be measured and paid for at rates to be fixed by the 
said engineer ; and no reference shall be made to any arbiter to fix 
such rates for additional or altered work, the engineer’s decision being 
final and binding on all parties with respect to the character, descrip- 
tion, execution, and measurement of the works to be executed under 
this contract, and the rates to be paid therefor. Should any dispute 
arise as to the true intent and meaning of this specification, or as to 
the adjustment and terms of the contract deed to follow hereupon, . . . 
or as to any other matter connected with this contract to follow hereon 
(except as to maintenance, or matters otherwise specially provided to 
be settled by the engineer solely), the same shall be referred to the 
decision of the said J. S., civil engineer, Glasgow,” etc. There was a 
provision in the contract subsequently executed “that all disputes and 
differences in any way connected with, or arising out of, the execution 
of, or failure to execute, the works hereby contracted for” are referred 
to “the amicable decision, final sentence, and decree-arbitral” of an 
arbiter named (who was J. S., the engineer). The railway was to be 
completed within a fixed time, under penalties, and it was provided 
that the engineer should furnish the contractor with plans and draw- 
ings for the work from time to time as it proceeded. After the work 
was completed, the contractor brought an action against the railway 
1 Adams y. Great North of Scotland Rly. Co., 21 June 1889, 16 R, 843; affd, 27 
Nov. 1890, 18 R. (H. L.) 1, 
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company (1) for the price of certain extra or altered work, involving 
remeasurement of some unadjusted items; and (2) for a sum in name 
of damages for loss incurred by the pursuer in erecting a temporary 
bridge in the construction of the works, which had been rendered 
necessary by the failure of the engineer to furnish the plans for the 
permanent bridge within a reasonable time. The Court held that the 
first conclusion was excluded by the arbitration clause, but that the 
second was not excluded." 

5. An ARBITER CANNOT ASSESS DAMAGES WITHOUT EXPRESS 
Powrr.—It is a general rule that an arbiter cannot assess damages 
unless expressly empowered by the submission to do so.2, In Pearson’s 
case ® Lord Ivory said “ that if the matter had arisen during the lease, 
and if the enforcement of damage could have been indirectly used to 
the advantage of the tenant, or the landlord, in regard to matters of 
execution within the lease, I should have had less hesitation in regard 
to it.” In one case the Court upheld an award where an arbiter 
by an interim award had decerned for damages against a landlord ;+* 
but that was decided prior to the case of Blaikie, in which Lord St. 
Leonards said that Lord Brougham and he had together “agreed that 
the arbiter has exceeded his power in assessing damages” ; and the case 
was remitted to the Court of Session with a declaration that “ the 
arbiter was not empowered to assess and fix the amount of Messrs. 
Blaikie’s claim for damages.” So where the reference clause was of 
all disputes and differences in any way connected with, or arising 
out of, the execution of, or failure to execute, the works contracted 
for, a claim of damages by the contractor for failure to furnish plans 
within a reasonable time was held not to fall within the reference.® 
Again, a clause of reference in a building contract of “all disputes 
and differences” does not embrace a claim of damages arising to one 
of the parties from the failure of the other to perform his part of the 
contract.® 

A contract for building a bridge referred any differences and dis- 
putes that might arise relative to the execution of-the work, or the 
meaning or intention of the contract, to two neutral men of skill, to be 
chosen as arbiters, and in case of their differing, with power to them 
to choose an oversman, whose determination was to be final. When 
the work was nearly completed, a considerable portion of it gave way ; 
and in an action to have it declared that the contractors had failed to 
implement the contract, and for damages, it was pled that the action 


1 M‘Alpine v. Lanarkshire and Ayrshire ® Pearson v. Oswald, 21 D. 419, 
Rly. Co., 17 Ry 1138. 4 Montgomerie v. Carrick, 23 June 1848 
.* Mackay, 10 R. 1046 ; Aberdeen Rly. Co. 10 D. 1387, ‘ 
vy. Blaikie, 28 Jan, 1851, 18 D. 527; also 4 5 M‘ Alpine, supra. 
Feb, 1854, 16 D. 470 (on remit from House 6 Wolski y. MacIntyre, 10 Jan, 1866, 1 
of Lords); ough vy. Dumbarton Commis- 8, L, R. 100, i 
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was incompetent, in respect of the clause of arbitration. It was held 
that the plea was irrelevant and inadmissible. 

A contract for machinery for a steam vessel bound the parties to 
choose arbiters for the determination of any dispute which might arise 
“as to the stipulations or due execution of the contract,” or as to the 
meaning thereof. In an action for the admitted balance of the price, 
a counter claim for liquidate damages for delay was stated at the rate 
stipulated in the contract, and it was pled that the arbitration clause 
excluded the action. The pursuers answered that the delay had been 
caused by the defenders’ fault in not having the vessel ready in due. 
time for the machinery. It was held that the clause did not in terms 
apply to the dispute.? ee 

But where the clause is wide enough to cover such a claim as 
that in the case just referred to, and damages are expressly provided 
for therein, effect will be given to it. Thus a shipbuilding contract 
provided : “ And in case any questions or differences shall arise between 
the parties hereto relative to the true intent and meaning of ‘this 
contract, or the rights of parties under the same, they shall be. . , 
submitted and referred to the amicable decision and final decree- 
arbitral” of arbiters named. A sum was fixed as liquidated damages 
in case of non-timeous delivery, but certain causes of delay beyond 
the control of the builders were specified as exceptions, It was 
held that this clause covered a claim for liquidated damages for 
failure to deliver the vessels within the stipulated period, the defence. 
to the claim being that the causes of delay were among the excepted 
causes.* 

If, however, the arbiter be expressly empowered to ascertain 
damages, the Court will uphold this; and even in an action for other, 
matters not comprehended in the submission, resort may be made to 
the arbiter to ascertain the damages, Thus a disposition of coal 
bound the disponee to pay the “annual damages” to be done to the 
surface by his workings, “as the same shall be ascertained by neutral 
persons, to be mutually chosen,” Nearly a hundred years after the 
date of the disposition, the proprietor of the surface brought an action 
against the proprietor of the coal-field for damages for injury to the 
surface since the defender became owner of the coal. The defender 
pleaded that the arbitration clause excluded the action; and on the 
merits, further, that the pursuer’s author had thirty years previously 
been fully compensated by the defender’s author for all the injury that 
had been caused to the surface. He also pleaded mora and taciturnity, 
It was held that as the case raised on record involved more than a 
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mere assessment of damages, the reference, being to persons not named, ‘ 
could not cover it, and that the action was not excluded; but it was 
observed by the learned judges that if it should be determined that 
damages were due, the clause of reference might become operative for 
the settlement of their amount." 

It may be that although an arbiter has not power to assess 
damages, his exclusive jurisdiction may embrace the question whether 
liability for damages has been incurred ;? and in that case it would be 
necessary to go to the arbiter. So it may be necessary in some cases 
to go to the arbiter as to the meaning of the contract,’ or a part 
thereof, or to find what is due under the contract. Thus a contractor 
brought an action against his employers for payment of (1) £650 as 
due to him for work done under the contract between them; and (2) 
£200 as damages for breach of the contract. The contract provided 
that any dispute as to the construction of the contract, or as to the 
“execution of the work,’ should be referred to an arbiter named. 
The Lord Ordinary (Low) allowed a proof, under reservation of any 
questions that might arise in the course of the inquiry falling within 
the reference. On a reclaiming note, it was held that the more con- 
venient course was to have the amount due. to the contractor for the 
work executed, settled by the arbiter before the question of damages 
was entertained.* 

The rationale of the decisions upon the ancillary clause of sub- 
mission seems to be that in all cases it is to be very strictly construed, 
and that comprehensive or express language will be required to enable 
parties to seek the interposition of the Court, on the ground that the 
case involved goes beyond a mere question of execution or sufficiency 
of work under the contract. 

6. EXTENSION OF CLAUSE BY HOMOLOGATION OR ACQUIESCENCE. 
—It may, however, be possible to extend or to get behind the strict 
terms of the clause of reference on the pleas of mora or homo- 
logation or acquiescence. Where the terms of the contract may be 
limited, parties may bar themselves from challenge by appearing and 
acquiescing in proceedings before the arbiter. Thus where an interim 
award was pronounced by an arbiter during the currency of a mineral 
lease, authorising the tenant to work a pit, and decerning for damages, 
the Court upheld the award in an action of reduction, and held that 
the landlord was barred by homologation from challenging the award. 
The decision, however, as to the damages awarded by the arbiter 
would not now be followed. Again, the parties to a contract which 
referred all disputes and differences arising regarding the mean- 
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ing of the contract, the nature of the works, and all claims for 
deductions, subsequently entered into two other contracts, neither of 
which contained a clause of submission. They, however, appeared 
_and discussed before the arbiter differences arising out of all three 
contracts, and a decree-arbitral bearing upon all these was pronounced 
in terms of a joint minute. It was held that the decreet was not 
reducible as ultra fines compromissi, quoad matters arising out of the 
last contract, as to which an error calculi was alleged, on the 
ground that the clause of submission was extended so as to include 
both the second and third contract “solely by the claims, states, 
and accounts lodged by the parties, and their actings and dealings 
under the submission.” ! 

So a contract between a railway company and contractors for the 
formation of part of the line specified the rates at which the work 
should be executed, and named an arbiter for the settlement of all 
disputes. The contractors having executed part of the work, an Act 
was obtained for a deviation of the line, and the contractors executed 
the deviation according to the plans furnished them, and charged for 
the whole work the rate specified in the original contract. It was 
held that the clause of arbitration in the original contract remained 
effectual in reference to the making of the deviation as well as the 
other portions of the line. Certain averments by the defenders were 
held to import that the contractors agreed to make the deviation at 
rates contained in an alleged agreement entered into subsequent to the 
contract, and that to that extent the original contract was altered or 
modified.” 

Another example illustrating adoption and personal bar, as well as 
what is meant by the plea of ultra fines compromissi, may be given. 
A contract for the construction of harbour works referred to an 
arbiter named all disputes as to the rights or obligations of either 
party under the contract, or in any way connected therewith. <A 
dispute arose as to which of the parties was liable in the cost of 
removing certain silt which had accumulated on part of the rock 
which the contractor was bound to excavate, but which he refused to 
do until the employer removed the silt. The dispute was submitted 
to the arbiter, who pronounced an award ordaining the contractor to 
excavate the rock, “this work to be done immediately after the 
removal of the silt,’—-found that “the silt fell to be removed at the 
expense of the employer, and ordained him to remove it within one 
month, failing which the contractor was not to be bound to excavate 
the rock.” The employer brought an action for reduction of the 
award, on the ground that the arbiter had no power to ordain him 
to execute works. It was held that the award was not wltra vires, in 
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respect that the order on the pursuer was not obligatory, but was 
merely a condition which he must fulfil before enforcing the order on 
the contractor to excavate the rock. In the pleadings before the 
arbiter, the employer objected to a claim by the contractor, on the 
ground that the claim was excluded by a special agreement between 
the parties. The arbiter sustained the contractor’s claim. In the 
action of reduction of the award, on the ground that the claim was 
excluded by the express words of the contract, it was held that the 
employer having based his case before the arbiter on the alleged special 
agreement, was barred from pleading the contract as a ground for 
reducing the award. 

A. contracted with B., by written offer and verbal acceptance, to build 
an oven and bakehouse for £27. The offer referred to a specification 
which embraced only the mason and brick work, the proportion of the 
£27 to be paid for the other work being matter of oral agreement. 
Disputes arose with reference to the execution of the mason and brick 
work ; and they referred all disputes arising out of their contract, as 
“constituted by specification and offer,” to an arbiter, who pronounced an 
award adjudging B. to pay to A. £22 as the amount due for the mason 
and brick work, but not including carpenter and slater work. B. 
brought a reduction of the award, on the ground that it was wltra vires 
and did not exhaust the reference. The reasons of reduction were 
repelled, and defender assoilzied.? 

The ancillary clause is binding; and where the deed contains such 
a submission, it is equally binding as if executed by a formal deed, 
and will be enforced to the effect of preventing the parties having 
their disputes settled otherwise. Thus a party having let land for a 
‘period by written agreement, on condition that the tenant should cede 
possession at any time before the expiry thereof, on being allowed 
compensation for the term then to run as “fixed by men to be 
mutually chosen for that purpose,” and the landlord having resumed 
possession, it was held that there was a valid obligation to refer, and 
that the tenant was not entitled to have the compensation fixed in 
any other way.° 

A lease contained various clauses referring to arbitration certain 
specific questions which might arise, as well as a general clause of 
reference “of any disputes and differences which might arise as to 
the true intent and meaning of the lease, ete., or as to any other 
matter or thing in any manner of way arising out of or in connection 
with the present lease, to two parties herein named; and in case of 
their not agreeing, or their refusing to act, to any persons to be named 
by the Sheriff of Lanarkshire.” One of the arbiters named having 
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died, it was held that a general reference of disputes to any person to 
be named “by the Sheriff of Lanarkshire” was incompetent, and that 
the submission had fallen. 

7. ARTICLES or Roup.—A clause of reference is almost invariably 
inserted in such referring disputes as to the intent and meaning of the 
articles to an arbiter. The scope thereof must of course be determined 
by the terms employed, and the framer should be careful to express 
precisely what is intended to be covered by the clause, as it will be 
construed strictly in the same manner as other ancillary submissive 
clauses. The following cases may be given as illustrations. 

Articles of roup provided that “in case any difference shall arise 
between the exposer and the purchasers concerning the import of 
these articles or the execution and implement thereof, the same shall 
be, and is hereby, referred” to an arbiter named. Two offers were made 
at the sale, and the party preferred to the purchase suspended a charge 
for payment of the price on the allegation that the other offerer was a 
“white bonnet,” that the true price was his first offer, and that the 
question fell to be determined by the arbiter. It was held that the 
question at issue betwixt the parties fell under the clause of reference.” 

A subject was exposed to sale under articles of roup, which 
enumerated a progress of titles, with the sufficiency of which the pur- 
chaser was declared bound to satisfy himself before the roup; and a 
clause agreeing to submit to an arbiter named any questions which 
might arise “regarding the intent and meaning of these articles.” 
After the sale, the purchaser raised doubts as to whether the interests 
of the sellers had yet vested, and refused to pay the price until this 
should be judicially ascertained, but refused to go into the submission, 
alleging that the question did not relate to the “intent and meaning ” 
of the articles or the sufficiency of the formal title offered, and did not 
fall within the submission. It was held that the question fell within 
the terms of the submission, and that the complainers were bound 
either to go on with it or pay the price.® 

By articles of roup all disputes “relating to the premises” were 
to be submitted to arbitration. The seller, objecting to certain steps 
taken by the purchaser, refused to execute a disposition. The pur- 
chaser brought an action for implement, and damages for non-imple- 
ment. It was held that the action was excluded by the clause of 
reference, as it fell to the arbiter to determine whether or not there 
had been implement.‘ 

A. bought an estate under articles of roup, which stipulated that 
if any dispute should arise as to the construction of them, or any 
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matter connected with the sale, it should be submitted to an arbiter 
named ; and this having occurred, the arbiter put a construction upon 
them ; whereupon the purchaser, on the assumption that such was 
the true construction, raised an action of reduction of the sale on the 
ground of fraud and false representation by the seller, which, after an 
issue was prepared, was: judicially referred, and a report made by the. 
referee that there were no grounds for alleging fraud or false repre- 
sentation, and therefore the defender should be assoilzied. It was held 
irrelevant to object to decree in terms of the report, that the referee, 
without forming his own opinion, had decided on the assumption that 
the opinion of the arbiter as to the construction of the articles of roup 
was correct, and incompetent to review the award on its general merits ; 
and it was observed that the decisions in the cases of Sharpe} and 
Clyne’s Trustees® were not adverse to that latter proposition.? It was 
also observed in this case that it was “an established rule and 
essential principle of the law of Scotland, that when an award in a 
judicial reference is clear in its terms, correct in its form, embracing 
nothing which was not referred, and exhausting all that was referred, 
it is not competent for the Court to review such award on its general * 
merits, or set it aside, or refuse effect to it, on any idea of mere 
error in judgment in the matters properly within the cognisance of 
the referee.” + 

Articles of roup stipulated that in case of any dispute as to the 
title, the seller and purchaser should submit the matter to an arbiter 
named ; and a dispute having arisen, the seller gave a charge for the 
price, and the purchaser presented a note of suspension, in answer to 
which the charger pleaded the submission, and stated his readiness to go 
to the arbiter. It was held, in passing the note, that he ought not to 
hhave given the charge, but should have gone to the arbiter under the 
clause of submission.® 

8. How rHk ANCILLARY SUBMISSION IS RENDERED OPERATIVE. 
—An ancillary submission is usually called into operation by a very 
simple procedure. Both or either of the parties may address a letter 
to the arbiter stating that differences have arisen, and requesting him 
to deal therewith. The arbiter will thereupon accept office, if he has 
not before done so, and proceed with the arbitration in the usual 
manner, the details of which are fully dealt with further on. 

In certain cases where one of the parties declines or delays to sub- 
mit matters to an arbiter, it seems competent to apply to the Sheriff. 
Thus a petition was presented by the incoming tenant against the out- 
going tenant, praying the Sheriff to ordain the latter to put a quarry in ° 
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proper order, etc. Pending the process, a submission was entered 
into, and an award issued which was reduced quoad damages but 
sustained otherwise. A petition to a Sheriff to appoint an arbiter to 
dispose of claims of damages arising under a contract, which provided 
that all claims and disputes regarding certain parts of the contract 
should be settled by arbiters to be named (under the circumstances 
which had occurred) by the Sheriff, was dismissed as incompetent, 
becatise (1) a general reference of such disputes to arbiters not named 
was ineffectual ; (2) even were the reference valid, the claims were 
not such as fell within the words of the clause.2 In neither of these 
cases was objection taken to the competency of the application. 

9. HNDURANCE OF THE ANCILLARY SUBMISSION.—This kind of 
submission endures as long as the primary or principal contract in 
which it is embodied lasts, or, perhaps more properly speaking, the 
agreement to refer under the deed is binding during its subsistence. 
There may be several submissions arising out of the contract, each of 
which may only endure till the point in dispute has been settled, but 
the agreement to refer remains till the subject-matter of the contract is 
exhausted. 

The natural construction of all such clauses is that they are strictly 
executorial of the contract, the reference having no legal existence 
except in so far as ancillary to the execution of the contract; and 
without very express words they are not to be carried beyond the term 
for which the primary contract endures.* Where, however, a submis- 
sion forms part of a contract, to which it is ancillary, prorogation is not 
necessary to maintain it, as it endures during the subsistence of the 
contract of which it forms part, and till the matters therein embraced 
are exhausted.* Where a reference merely forms part of an agree- 
ment it does not fall by an inept decree being pronounced ;° nor does 
a submission forming part of an agreement fall by an omission to pro- 
rogate within the year.® 

It is not a relevant objection to a decree under a submission con- 
tained in a contract, that the arbiters had not accepted for a year after 
the date of the contract, and (there being no difference of opinion) had 
previously named an oversmaun.’ 

Where the defender in an action maintains that the pursuers’ 
claim falls, in terms of a contract between them, to be referred to arbi- 
tration, and that the action should be sisted until the arbiter’s decision 
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is obtained, the following is the form of plea, approved by the Court, 
to be stated :— 

“Tn respect that the question raised in Condescendence [9] and 
Answers [9] relative to [the quantity and quality of the work done by 
the pursuers] falls to be determined by [John Sim], the arbiter named 
in the contract founded on, the action ought to be sisted pending his 
decision of that question.” } 

10. Rererences iv RE MercaTorr1A.—tThese ancillary submissions 
are usually expressed in terms of much brevity, but are subject to 
the same rules of construction as other ancillary submissions, with 
the explanation that the Court approach them with the desire to 
render them operative as far as their terms will admit. Thus where 
a dispute had arisen as to the quality of some seed sold, which was 
referred by informal letters, and an award given in an informal letter 
‘written by the referee’s clerk, but signed by himself, the award was 
upheld, on the ground that being in re mercatoria it did not require 
authentication by statutory solemnities, and that as parties had referred 
informally, they contemplated an informal award? Again, a Liverpool 
merchant bought from a merchant in Glasgow a quantity of hay, to 
‘be of the quality of two other specified shipments, “only sound dry 
hay to be shipped.” The contract note, dated at Liverpool, bore on 
its margin, “any dispute on this contract to be settled by arbitration 
here in the usual way.” After the hay had been delivered and paid 
for, a dispute arose as to its quality. Buyer and seller agreed to 
submit “all matters in dispute to the decision of” two persons 
named, “or their umpire.” The minute of reference was an informal 
document, but tested. The arbiters named selected an umpire. All 
three were in business in Liverpool, but one of the arbiters and the 
umpire had no special knowledge of hay. After the submission had 
been made, one of the arbiters had several meetings with the party 
who had nominated him. They discussed the claim to be made, and 
settled what should be its amount. Each of the arbiters consulted 
persons who dealt in hay, and spoke to persons who had seen the hay 
shipped in the two other vessels referred to in the contract. These 
persons were not sworn, and were not seen by the two arbiters 
together. The arbiters did not see either of the other cargoes, or 
senses of them, but they examined some of the hay in question, and 
took a valuation from men of experience as to its market value. 
Having differed, they called upon the umpire, and without any formal 
devolution explained their views to him. He did not hear any 
witnesses, nor see the hay, but read the papers which had been before 
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the arbiters and saw the valuation. All three signed and issued an 
award for a sum of money to be paid by the seller to the buyer. The 
buyer having raised an action for payment of this sum, it was pleaded, 
first, that the award was bad in respect of the procedure which had 

been followed; second, that it was ultra vires, in respect the umpire 
and arbiters had no power to award damages; and third, that the 
buyer not having rejected the goods, could not claim damages. It was 
held, first, that the procedure having been in conformity with the 
custom of the place, and no substantial injustice having been done, 
the award could not be set aside on account of informalities; second, 
that the circumstances showed that the award, whether truly an award 
of damages or a mere abatement of the price, was an award on the 
subject submitted; and third, that the buyer could not be required to 
reject the goods, the submission having proceeded on the footing that 
he was to retain them.! 

On 27th May 1895, A., a member of the Beetroot Sugar 
Association, by contract with B., who was not a member, sold to him 
sugar at 10s. 9d. per cwt., to be delivered in October-December 1895. 
The contract incorporated the rules of the Association as fully as if 
these had. been expressly inserted therein, and further provided that 
the Council of the London Association was the referee of all disputes. 
Rule 32 provided, “If any member liable on the face of unmatured 
contracts shall suspend payment . . . the Council of the United King- 
dom Association to which he belongs shall, as soon as possible after 
the suspension . . . meet, fix, and publish official quotations and due 
dates for all periods of delivery that may be in question; the prices 
to be according to the average buying and selling market value of 
the day on which the member defaulted or suspended payment. The 
contracts in question shall then be closed upon the terms so fixed.” 
A. suspended payment in June 1895, and the Council of the London 
Association fixed the market price of sugar at 10s. 3d., at which 
the contract fell to be closed, the purchaser, if the rule applied, 
thus becoming liable for the difference between that and the contract 
price. B. refused to pay the difference, alleging that Rule 32 only 
applied to contracts between members. A., after intimation to B., 
referred the dispute to the London Council, who decided that the rule 
applied, and ordained B. to pay the sum so fixed. In an action 
by A. for implement of the award, it was held that under the 
contract the Council was constituted referee of all disputes, and 
that their decision was final. The judges further expressed opinions 
that the decision of the Council was sound, and that Rule 32 having 
been imported into the contract, applied to B., although he was not 
a member of the Association.” 
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In another case, however, one merchant raised an action against 
another for damages for breach of a contract to purchase beetroot 
sugar. He produced a contract note bearing to be signed by sugar 
brokers, members of the London Beetroot Sugar Association, as agents 
for the pursuer, and a confirmation slip signed by the defender. The 
contract note bore to be subject to the rules of the London Beetroot 
Sugar Association, and contained these clauses: “The Council of the 
3eetroot Sugar Association of London is the referee of all disputes. 
Persons acting as brokers or agents between two principals, declared 
on the face of the contract, shall be entitled to sign the same, 
principals signing confirmation slips. But in all other cases the 
contract shall confer and impose no rights or liabilities on any 
principals except those who shall sign the same or the confirmation 
slip.” The defender maintained that there was no contract, because 
the pursuer had not signed the contract or any confirmation slip. 
The pursuer pleaded that the defence fell to be decided by the 
Association as arbiters. It was held (diss. Lord Young): (1) That 
the question whether the pursuer was a party to the contract fell to 
be decided by the Court; and (2) that as the pursuer had neither 
signed the contract nor any confirmation slip, he was not a party to 
the contract, and had no title to sue. 

A contract for the sale of timber provided that if any dispute 
arose, it “shall be referred to arbitration in the customary manner of 
the timber trade.” A dispute arose, and the seller raised an action 
for payment of the price; the defender pled the arbitration clause, 
and proved that the most usual mode of arbitration in the timber 
trade was by reference to two arbiters, one chosen by each party, and 
an oversman appointed by said arbiters. The Court found that the 
parties must be held to have had that mode in view, that the 
reference was therefore equivalent to a reference to unnamed arbiters, 
and was accordingly valid under sec. 1 of the Arbitration Act, 
1894? 

Where a personal contract is entered into between persons 
residing in different countries, where different systems of law prevail, 
the intention of the parties, as expressed or implied in the contract, 
will determine the system by which the whole or any part of the 
contract is to be interpreted and governed. A mutual contract 
between an English and a Scots firm, to be implemented in Scotland, 
was signed in London, and contained this clause: “Should any dispute 
arise out of this contract, the same to be settled by arbitration by 
two members of the London Corn Exchange, or their umpire, in the 
usual way.” ; 

The Scots firm used arrestments in Scotland to found jurisdiction, 
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and raised an action for breach of contract, in which it was pled that 
the action was excluded by the clause of reference. The First 
Division held: (1) That the validity and effect of the contract fell to 
be determined by the law of Scotland, the locus solutionis; (2) that 
the arbitration clause could not be regarded as a separate contract, 
the locus solutionis of which was in England; and (3) that the 
reference to unnamed arbiters was by the law of Scotland invalid. 
In an appeal it was held, reversing the judgment: (1) That the arbitra- 
tion clause fell to be construed and governed by the law of England, as 
its terms showed that that was the intention of the parties; (2) that by 
the law of England it was valid; and (3) that there was no principle 
of public policy to prevent the Courts of Scotland from giving it 
effect.t 

A charter-party, containing a clause of reference in case ‘of dis- 
pute, was entered into for a certain period. The charterer by telegraph 
asked for a week’s further use of the vessel, which was agreed to by 
the owner. It was held that it was not ultra vires of the arbiter 
to deal with matters arising in the extended time? 


Sec. V. JUDICIAL REFERENCE 


1. WHo may Rerer.—tThe parties to a cause or action in court 
may agree during its course, either at their own instance or on the 
suggestion of the Court, but in all cases only with judicial approval, 
to refer the questions at issue to the decision of an arbiter, who is 
usually in such a case termed a referee. A judicial reference is sub- 
stantially the same, and subject to the same rules and principles, as an 
ordinary submission. It is merely a special form of the contract, 
“the depending summons and the minute of judicial consent or request, 
with the sanction of the Court interposed, constitute the written 
submission to which the Statute of Regulations (1695) refer.” * 
Counsel may consent to a judicial reference without consulting the 
client; and when this has been done, the client is not entitled to 
repudiate the reference, on the ground that he was not consulted and 
did not give his consent, or that it was against his desire and in the 
face of his protest.* 

In a jury trial, after the case was opened, counsel agreed, in the 
absence of the agent, to a reference of two actions, to which the agent 
objected. The referee did not accept; but the Lord President, in virtue 
of power in the minute, nominated another referee, who accepted and 

1 Hamlyn & Co, v. Talisker Distillery Co., 4 Ballendene v. Chrystal, 20 Dec. 1831, 


10 May 1894, 21 R. (H. L.) 21. 10 8. 168; Forbes v. Lord Duffus, 19 Jan. 
2 Birrell v..M‘Culloch & Fyfe, 30 Nov. 1887, F. C. 821; G@idfillan v. Brown, 8 Mar. 


1866, 5 Macph. 94. 1833, 11 S. 548, 


° Brakenrig v. Menzies, 17 Dec. 1841, 
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acted. The Court held that the party had by his counsel consented 


to a judicial reference, and that the award was binding so far as it fell. ~ 


within the terms of the reference It is not expedient, however, for 


counsel to take such a step without consulting the client. A law . 


agent, however, cannot refer without express authority from his client ; 
but if he does, and the client disclaims, he is personally responsible to 
the other party with whom he agreed to refer.2 In England, a-law 
agent seems to have power to refer.? 

The trustee on a sequestrated estate is not entitled to refer without 
the consent of the commissioners; but where he does so with this 
consent, the reference is binding on the bankrupt and the creditors. 
All the parties interested in the action must consent, otherwise the 
reference is not binding on them.t’ Thus it has been held that a 
cautioner in a suspension is not bound by a decree following on a 
judicial reference unless he had consented to it,? but that a cautioner 
in the loosing of arrestments was held bound,® distinguishing between 
this case and that of Stewart v. Hickman. So where four joint tenants 
raised an action of damages, which three agreed to submit, it was held 
that this could not affect the other tenant, and that on the action 
falling asleep he was entitled to waken it.’ 

2. WHAT MAY BE REFERRED UNDER A JUDICIAL REFERENCE, 
—Parties may either refer the whole cause or any part or portions 
thereof, but where there are limitations, they should be distinetly 
stated. A judicial reference, in its strict sense, to which the Court is 
asked to interpone authority, cannot go beyond the scope of the process 
under which it arises, and with which alone the Court is concerned, 


An award so far as it went beyond these limits would be wltra fines. 


compromisst, unless with regard to those matters outside the limits of 


the process the parties had extrajudicially agreed to refer to the- 


judicial referee as their arbiter. Where the reference was of “the 
process, with the whole claims and disputes thence arising,” this was 
held to embrace what was specified in the record and no more;? and 
the same was held where the reference was “of the action and all 
questions between the parties,” the latter being held to relate only 
to questions in the actions, 

Two counter actions being judicially referred, and the referee 
haying decided the claims raised under each, and inserted a reserva- 
tion of other claims, it was held that the Court should interpone its 


1 Edinburgh Oil Gas Co. v. Clyne, 28 June 7 Mackintosh v. Robertson, 23 Jan. 1884, 


1832, 10 8. 728 ; see 2S: & M‘L. 248. 12 S. 321; 9 F. 186. 

* Livingston vy. Johnston, 28 Feb. 1830, 8 Mackenzie vy. Girvan, 1840, 3 D. 318; 
8S. 594. Clyne v. Edinburgh Oil Gas Light Co., 
_ * Russell, pp. 27 and 28 (8th ed.), 1835, 2S. & M‘L, 243; L. Brougham, at 

419 & 20 Vict. ¢. 79, ss. 176, 85. p. 269. 

5 Stewart v. Hickman, 1843, 6 D. 151, ® Roberts v. Roberts, 1883, 12 S. 210, 


5 Potter v. Bartholomew, 1847, 10 D, 97. 
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-. authority to the award, and a plea was repelled that the reference 


~ was not exhausted The pursuer and defender in an action referred 
to an arbiter the summons (which contained a conclusion for expenses), 
“with the whole conclusions thereof, and all defences thereto com- 
’ petent.” The arbiter dealt with the matter of expenses. It was held 
that this was not wltra fines compromissi.2 

Where it is a part of an agreement, as is frequently the case in 
mineral leases, that the value of subjects shall be ascertained in certain 
circumstances by mutual referees, and this is not done extrajudicially, 
it has been held competent to do so, in an action for their value, by 
remitting to a person of skill: the principle in such cases being that 
the submission is a specific term of the contract and a mutual obliga- 
tion on the parties, and it was not a good objection that arbiters are 
not named.? 

3. How A JupictaAL REFERENCE IS MADE-—The usual course 
in practice is for the parties or their counsel to sign a minute refer- 
ring, in the following or other appropriate style: “A. for the pursuer 
and B, for the defender stated that the parties had agreed to refer, 
and hereby refer to C. D. the whole cause.” The minute is’ lodged 
with the Clerk of Court, the case enrolled, and the Court moved to 
interpone its authority. The motion for a judicial reference is made 
by the parties jointly, or if by one, there must be consent by the 
other.* 

It is in the discretion of the Court to interpone its authority or 
not. “The Court is not blindly to add its authority to the act of 
either parties or referee, if good and legal grounds can be shown 
why the Court should not interpone its authority,”° Accordingly, 
where a party after signing a minute objected on the motion for 
authority, the Court, in respect of the locus panitentie, refused the 
motion ;° but where the Court has interponed its authority, it cannot 
be recalled.’ An interlocutor is written interponing authority, .but 
if parties appear and plead before the referee, they are held to 
waive any objection to the want of an interlocutor. 

The parties in a cause about to be tried by a jury, in presence 
of the judge, made a reference by signed minute to a judicial referee, 
who thereafter pronounced an award, It was held, when the Court was 
moved to interpone authority to the award, that the cause was not out 

1 Edinburgh Oil Gas Co. v. Clyne, 28 June 5 Brakenrig v, Menzies, 17 Dec. 1841, 
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of Court; and that although the judge had not directly interponed 
his authority to the reference by an interlocutor, or by his signature 
to the minute, yet this was a proper judicial reference; and the 
authority of the Court was properly interponed to the decree." 
Although a party, who was the raiser of a multiplepoinding, 
entered into a minute of reference with a claimant, yet he was held 
entitled on reasonable grounds to resile before the Court interponed 
authority.” 

Under a petition for continuing certain parties as managers of a 
disfranchised burgh, the Lord Ordinary of consent, before answer, 
remitted the case to two counsel to inquire into, and report their 
opinion, as to the grounds of objection set forth in the record, but 
without reporting the evidence. It was held that this was substan- 
tially a judicial reference, and that the report by the counsel was 
conclusive of the cause.* 

4, Wien A JupictAL REFERENCE MAY BE MADE—The refer- 
ence may be made at any stage of a cause so long as it is pending in 
Court. Thus it may be made before the record is closed,‘ after the 
record is closed,’ after proof is allowed,® after proof has been taken,’ 
after issues have been prepared, after issues have been adjusted and 
sent to a jury,® or after a jury is sworn.” 

After a jury was sworn, counsel for the parties signed an agreement 
that neither party should insist for a verdict, or for judgment, or in 
certain other relative proceedings; and they submitted the question 
of expenses to a referee; whereupon the jury was discharged. It was 
held that the agreement was within the powers of the counsel, though 
holding no special mandate or authority, and was binding on the 
parties.1 

5. To wHom A JuDICIAL REFERENCE MAY BE MADE—The 
parties, as in an ordinary submission, are entitled to select their own 
referee, and hence there is little, if any, restriction on their choice of 
selection. In the judicial reference, however, as the Court is not 
blindly to act on the desire of parties, it will exercise its discretion in 
the selection of a referee, though it will not readily interfere there- 
with. The parties may make the Lord Ordinary a referee. 

Parties to an action by a minute agreed to refer “this process” to 


1 Fairley v. M‘Gowan, 11 Feb. 1836, 14S. § Colquhoun v. Haig, 13 Jan. 1825, 3 S. 
470, 11 F. 885. See also Lawrie v. Taylor, 424. 


L. J.-C. Boyle’s Note-Book, Parker xxvi. * Campbell v. Campbell, 9 Feb. 1848, 5 D. 
85. 530. 

2 Reid v. Henderson, 26 June 1841, 3 D. 8 Anderson v. Kinloch, 6 Feb. 1836, 14 S. 
1102. 447. 

3 Jarvis v. Swayne, 3 Feb, 1838, 16 S. ® Brakenrig v. Menzies, 17 Dec. 1841, 
427, 4D, 274. 

4 Paul v. Henderson, supra. 0 Gilfillan v. Brown, infra. 

> Roberts v. Roberts, 18 Dec. 1833, 12 S. 1 Gilfillan v. Brown, 8 Mar. 1833, 11 S. 
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a judicial referee, “and hereby agreed that the interlocutor to be pro- 
nounced by the Lord Ordinary on his report shall be final and binding 
on the parties, and not subject to review.” The referee having issued 
his award, one of the parties objected that it was wltra fines compromissi, 
The Lord Ordinary having repelled that objection, and interponed his 
authority to the award, it was held that this interlocutor could not be 
reclaimed against, as the parties by their agreement had renounced 
their right to have the interlocutor reviewed by the Inner House.! 

But the parties must clearly express their intention to constitute 
the Lord Ordinary a referee, and that his judgment is to be final, 
otherwise it may be reclaimed against. Where parties in a joint 
minute stated that the subject-matter of the action had been settled, 
and agreed to the questions of interest and expenses “being disposed 
of by the Lord Ordinary,” this was held not to exclude review of the 
Lord Ordinary’s judgment.? 

Where a complaint under the Summary Procedure Act, which 
does not require a record of evidence to be kept, came before the 
Sheriff on appeal, the parties lodged a minute consenting that jottings 
of the evidence made by the Sheriff-Substitute for his own use should 
be held as the full evidence in the cause, and the Sheriff thereafter 
issued his decision. The Court held that the parties had virtually 
constituted the Sheriff an arbiter, and the appeal was dismissed as 
incompetent.* 

“It is only when a party consents to a remit which is extra 
cursum curie that he is held to have put the judge in the position of 
arbiter, and to be barred from getting the case restored to the ordinary 
procedure.” A remit by a Sheriff to a man of skill to report on the 
condition of a boundary is not a proceeding extra cursum curie, and 
consequently his report does not exclude further inquiry.‘ 

In a judicial process a mere deviation from the ordinary course of 
procedure is not equivalent to a submission of the questions in dispute 
to the judge as arbiter, where it proceeds upon a slip in the conduct 
of the case and not upon any agreement to make such a departure.® 

Parties may also refer to one person as sole referee, or to two 
persons, and, in the event of their differing, either to an oversman 
named in the minute or to be named by the referees. If two referees 
have been nominated, without providing for an oversman in the event of 
them differing, it is not clear whether the provisions of the Arbitration 
Act would apply, though it is probable that they would. Where this 
occurs and parties agree, they may nominate an oversman with the 


1 Shiels, etc. v. Shiels’ Trs., 11 Feb. 4 Per L. M‘Laren in Steele v. Steele, 1898, 
1874, 1 R. 502. 358. L. R. 549, 5S. L. T. 466. 

2 Lindsay v. Walker's Trs., 9 June 1877, 5 Gordon v. Bruce & Co., 1897, 24 R. 844, 
4R. 870. 848. L. BR. 688, 5S. L. T, 15, 


3 Dykes v. Merry & Cunninghame, etc., 
4 Mar. 1869, 7 M. 603, 41 J. 355, 
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sanction of the Court; though in one case a third referee was added, 
with power to the majority to decide This latter course, however, 
might effect no result, as no two out of the three might agree on all 
points. 

6. Erraor or JupiciAL Rererence.—After the authority of 
the Court has been interponed to the reference, it becomes quite irre- 
vocable. Even where a remit is made of consent to a man of skill to 
report, it is quite settled that the parties are bound thereby and 
cannot resile.2 The contract having been made of joint consent, can 
only be revoked, recalled, or annulled in a like manner. 

A party who had entered into a judicial reference of a disputed 
claim within three years, was barred personali exceptione from pleading 
the triennial prescription in an action raised after the three years and 
rendered necessary in consequence of the referee’s death before pro- 
nouncing decree.? A cautioner in a suspension is not bound by a 
judicial reference to which he did not consent, but a cautioner in 
loosing of arrestments was held bound.® 

7. AccEPTANCE orf Orricz.—the referee in accepting office should 
sign a minute or docquet written on the minute of reference; but if 
this may have been omitted, if parties yet appear and plead, and the 
reference goes on to an award, an objection to the want of such an 
acceptance would not probably be listened to. 

8. PROCEDURE BEFORE THE JUDICIAL REFEREE.—The procedure 
before the referee, such as appointing a clerk where this is required, 
ordering claims and answers, hearing parties, allowing proof, and other 
formal steps, are substantially the same as in an ordinary submission. 
The referee has exclusive power in determining as to these. Thus he 
may decide what pleadings, if any, are necessary ; what proof if any,’ 
shall be allowed, the nature thereof, and as to its import or effect.’ 
The referee may even decline to take proof, and decide by his own 
inspection and judgment on a matter in which_he is skilled® He 
is, however, mot entitled to issue his award merely by default, or for 
failure to implement an order to consign; but where a party by his 
conduct merely wishes to delay the cause, he may pronounce his 
award. Thus where a referee, on taking a proof, having ascertained 
that the parties did not wish the proof taken ad longum, after its close 
examined each of the parties separately, and thereafter reported to the 
Lord Ordinary, the Court held that in the circumstances the pursuer, 


1 Potter v. Bartholomew, 17 Noy. 1847, 
10 D. 97. 

2 Dixon v. Monkland Canal Co., 29 June 
1825, 1 W. & S. 655; Paul v. Springbank 
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having suffered the report to be made without objection, was barred 
from fiecine to the decree, that he had not been heard before the 
reference on the effect of the proof. 

The judicial referee may allow a proof without special authority, 
and that even where it may have been hardly intended that there 
should be proof. Parties having submitted a cause, depending in 
the Jury Court and prepared for trial, to an arbiter on “a concluded 
eause,” it was held that the arbiter was entitled, without any special 
cause, to allow proof and award expenses.2 He may also, where 
he deems it necessary, take the assistance of persons of skill3 and 
the parties are jointly and severally liable in the expense of obtaining 
this.* 

A motion may be made for warrant to cite witnesses or havers, 
after the judicial reference has been made, by either or both of the 
parties or the referee. The motion should be made to the judge or 
Division of the Court before which the case is pending in session, and 
not to the Lord Ordinary on the Bills,® though in vacation it might 
competently be made to the latter. If the persons to be cited are 
resident in England or Ireland, the Court will grant warrant for their 
attendance before a Commissioner there, appointed by the arbiter,’ 
which will be enforced by the English or Irish Court, but the Court 
will not grant warrant to cite a witness out of the jurisdiction to 
appear before an arbiter in Scotland.® 

Where the person cited is in Scotland, if he refuse without good 
ground to attend, the Court of Session will enforce attendance, and 
grant warrant for imprisonment; but it is doubtful if this applies to 
the case of a witness outwith the jurisdiction.2 To obtain such a 
warrant a petition is presented for letters of second diligence. 

9. JURISDICTION OF THE JUDICIAL REFEREE.—This is determined 
by the terms of the minute referring. If the whole action be referred, 
then he deals therewith; but if only part or portions: of the action, 
then he cannot go beyond these. He is, however, the absolute judge, 
both on the questions of law and fact which are referred.° Thus 
an action containing conclusions of declarator and accounting, with a 
record in which there was no objection by the defender to the com- 
petency of the conclusion of accounting, was judicially referred ; 
and the referee awarded in favour of the pursuer, to which the Lord 
Ordinary interponed authority. The Court refused to open it up on an 


1 Flounders v. Flounders, 14 Feb. 1826, 8 Harvey v. Gibson, 1826, 4S. 876 ; Caird, 
4.9, 459 (N. E. 464). 1865, 3 M. 857. 

2 Berry v. Watson, 15 Dec. 1827, 6 S. 7 Blaikies v. Aberdeen Rly. Co., 1851, 
256 ; 26 Jan..1831, 9 S. 8387. 13 D. 527. 

3 Caledonian Rly. Co. v. Lockhart, 19 D. 8 Highland Rly. Co. v. Mitchell, 30 May 
527; affd. 1860, 22 D.H.L. 8, 8 Macq. 808. 1868, 6 M. 896. 

4 M‘Leod vy. Bisset, 17 Dec. 1825, 4 8. 330. ® Mackay, p. 283. 
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allegation that no specific judgment had been pronounced as to the 
accounting, from which the defender should have been assoilzied ; or 
to allow him to be heard against the competency of that conclusion.’ 
A judicial referee, in an advocation in which there had been a 
concluded proof, after allowing additional proof before answer, and 
intimating that he doubted whether he could take it into considera- 
tion, issued his award, without specially referring to the additional 
proof. It was held that, even if he had not taken it into 
consideration, an objection to the award on that ground would be 
irrelevant.? 

In an advocation of a decree of absolvitor, with expenses, by a 
Sheriff, including an interlocutor refusing to open up depositions of 
witnesses, which had been sealed up; and the process having been 
judicially referred, the referee reported that the process should be 
advocated, and the Sheriff's award of expenses altered,—it was held 
that the referee must be considered to have affirmed the decision of 
the Sheriff in all points (except as to expenses), including that as to 
the sealed depositions, and that it was not necessary for him to 
pronounce specially on that point.” 

Parties to an action in which issues were sent to a jury, referred 
the whole cause to the final decision of a referee, who, after taking 
proof and hearing parties by counsel, issued an award accompanied 
by notes. On an application, he allowed a rehearing, within a short 
period, of which the party applying did not avail himself, the time 
allowed being, as he alleged, too short; and thereafter the referee 
made a formal award, and reported it to the Court. It was held 
(1) that such an award must be dealt with in the same way as a 
decree-arbitral, and could not be reviewed on the merits by the Court; 
(2) that such a reference did not imply that proceedings by way of 
new trial and exceptions, or anything equivalent to them, were to 
take place, as if the case had gone to the jury; (3) that it was not 
a valid objection that a rehearing (even if it had been refused) had 
not been allowed; (4) that the award could not be controlled by the 
notes, and the competency of referring to them was doubted; and (5) 
that effect must be given to the award.3 

In an action of accounting which was judicially referred, it was held 
that a decree by the referee against the defender for a specific sum, 
reserving his counter claims, if any, was. valid. 

A judicial referee having found that sheep were trespassers, that 
the owner had incurred the penalties of the Act 1686, c¢. 11 (being 
half a merk for each, which he awarded under the damages), and that 
the produce of the sheep during the time they were poinded by the 


' Roberts v. Roberts, 18 Dec. 1833, 12 8. 210. 3 Brakenrig v. Menzies, 17 Dec. 1841, 4 
* Campbell v. Campbell, 9 Feb, 1843,5 D. ‘Dz 274. 
530, 15 Jur, 279, * George v. Milne, 4 Feb. 1836, 14 8, 404, 
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proprietor of the lands must be taken as equal to and in satisfaction 
of the grass-mail,—it was held that as no proof of special damage 
had been adduced, it was no objection to the award that money had 
not been found due as grass-mail, and that justice was fully done to 
the party by being allowed to retain the produce in satisfaction 
thereof. 

It was held that a judicial reference included a question as to the 
amount of remuneration to be allowed to a trustee appointed by the 
partners of a firm of law agents for the purpose of winding up 
the estate of the firm, and that the Court could not entertain an 
objection that the referee had gone wrong in point of law in fixing 
the amount.’ 

A company raised an action against a oO who had managed for 
them an extensive retail trade for a few years, to account for £500 
(afterwards restricted to £120), and the parties agreed to a judicial 
reference to an accountant, stipulating that the “losing party ” should 
be ordered to pay all costs. The referee found that out of a series 
of retail transactions, amounting to upwards of £45,000, a few 
trifling errors had occurred, making a balance due by the manager 
of £4, 3s. 114d.; but holding the company to be the “losing party,” 
he ordered them to pay all expenses. It was held that this was 
consistent with the terms of the reference and the justice of the 
case.? 

In a judicial reference of an action by a joint-stock company 
against a partner for payment of two calls of stock, it was held 
that as the referee had decerned for payment of both calls at one 
time, whereas by the statute constituting the company an interval 
of one month should elapse, the decree was invalid except as to 
the first call, and was in other respects conditional and incon- 
clusive.* 

An objection to the award of a judicial referee that he had 
exceeded his powers, as he had decided contrary to the provisions 
of a statute relating to the subject of the reference, was repelled.° 

It has never been judicially determined whether a judicial referee 
has power to make an interim award or partial award ; and although 
it has been stated that the only safe course is to make a single and 
complete award yet as the process in which the reference is a step 
is pending, and it has been settled that parties may from time to time go 


1 Campbell v. Campbell, 9 Feb. 1843,5D. party,” 15 May 1835, 1 S. & M'L. 
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to the Court and get irregularities corrected,’ in certain circumstances 
a judicial referee might be held entitled to give an interim award. 

10. Tun Report orn Awarp.—The judicial referee’s award, or 
report as it is generally called, being a step in process, does not 
require to be holograph or tested if it be duly signed. It shortly 
sets forth the procedure “ by means of which the referee had pre- 
pared himself to give his award, and adds that he is now well and 
ripely advised upon the matters remitted to him by the Court.”* The 
award must be clear and unambiguous in its terms, and set forth distinctly 
the opinions and conclusions of the referee on the matters remitted, 
otherwise the Court may find it necessary to remit to him again. 

11. Procepure on THE REPORT OR AWARD.— The referee 
reports his award to the Court, which thereupon pronounces decree 
in terms thereof unless challenged, the decree being the only means of 
enforcing the award. The Court will not amend an award, but only 
sustain or quash it; but if an alteration is necessary, it may remit to 
the referee. Thus, when after a judicial referee in a division of 
commonty had given in his report, suggesting the terms of the decree 
of division, an alteration was suggested, the Courts remitted to the 
judicial referee to make it.* 

Where thére is a question of law involved which the referee 
considers it expedient that the Court should decide, he may state his 
award in an alternative form.® 

12. GRouNDS or CHALLENGE OF JUDICIAL REPORT OR AWARD. 
—The award in a judicial reference is held to be a “subscribed sub- 
mission” within the meaning of the “Act of Regulations,” and can 
only be set aside on grounds similar to that on which an ordinary 
written submission may be reduced. There is no distinction between 
a report or an award in a judicial reference and a decree-arbitral, in 
so far as relates to the character of the objections, which will be 
sufficient to open either of them up. To make the objections relevant 
at all, they ought to present the allegation of a specific case of 
irregularity or incompetency in the proceedings in the reference, 
averring distinctly what is the particular ground of objection which it 
is proposed to substantiate.® “Where an award in a judicial reference 
is clear in its terms, correct in its form, embracing nothing which was 
not referred and exhausting all that was referred, it is not competent 
for the Court to review such award on its general merits, or to set it 
aside, or to refuse effect to it, upon any idea of mere error in judgment 
in the matter properly within the cognisance of the referee.” 7 
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As a general rule it is not competent for the Court to review the 
proceedings of a judicial referee! and it cannot review his award on 
the merits.? Nor will the Court, asa general rule, examine the procedure 
before him,> or look at the notes—unless in very exceptional circum- 
stances—which the referee very properly issues before his award. In 
Basater v. MacArthur® an award in a judicial reference was set aside 
because there were no previous notes; but this cannot be taken as a 
general rule.® 

A reduction, however, is not necessary for the consideration of 
valid objections to a judicial referee’s award, as any good grounds 
may be stated by way of exception, or in opposition to a decree 
upon it.” 

The grounds of exception to a judicial award may be shortly stated 
thus :— 

(1) That Report does not exhaust the Reference—Where parties 
make sufficiently relevant averments that the referee has not exhausted 
the reference, the Court will remit the case to him. In one case it 
was remitted to a judicial referee to exhaust the reference by disposing 
of the question of expenses, which he had reserved for the Court under 
the impression that he had not power to deal with them.® 

(2) That Report goes beyond the Reference (ultra fines compromisst).— 
Thus where the award has gone beyond what was actually referred —in 
setting aside a will instead of merely deciding on a question of legitim,® 
or where an award granted more than was claimed,!’—the Court will 
set it aside. If, however, the erroneous part of an award is separable 
from the remainder, the Court will sustain the valid part and quash 
the invalid. It was observed that although a decree-arbitral is partly 
objectionable, it does not follow that it is reducible in toto.’ But 
where the good and bad parts of an award are inseparable, the Court 
will set aside the whole award as invalid.” 

It was at one time a question whether it was competent to remit 


1 George v. Milne, 4 Feb. 1836, 14 S. 
404, 

2 Spearman v. Steele, 1828, 6 S. 645, per 
L. Glenlee ; Anderson v. Kinloch, 1836, 14 
S. 447 ; Mackenzie v. Girvan, 1840, 3 D. 318, 
2 Bell’s App. 217; Brakenrig v. Menzies, 
1841, 4 D. 274; Hilton v. Walker, 1867, 
5 M. 969. 

3 Robertson v. Davidson, 1833, 11S. 659. 

41. Moncreiff in Mackenzie and Braken- 
rig, ut supra. 

5 1836, 14S. 549. 

® Mackay, p. 280. 

" Mackenzie vy. Girvan, ut supra. 

8 Colquhoun vy. Haig, 18 Jan. 1825, 3S. 
424, See also George v. Miine, 4 Feb, 1836, 
148, 404. 


9 Steele v. Steele, 22 June 1809, F. C. 
This case is somewhat peculiar in that the 
Court had recourse to a previous process and 
other extraneous means of information to 
explain the meaning of the terms of a 
general submission. 

W Napier v. Wood, 1844, 7 D. 166. See 
also Birrell y. Dundee Gaol Commissioners, 
1859, 21 D. 640. 

11 Slewart v. Ross, 21 Feb. 1822, 1 8. 335 ; 
Grosat v. Cunninghame, 1739, M. 626 ; 
Adam v. Dove, 27 May 1852, 24 Jur. 476 ; 
Kidd v. Paterson, 19 June 1810, 15 F.C. 
705. 

2 Reidv. Walker, 15 Dec. 1826, 5S. 140 ; 
Napier v, Wood, 1844, 7 D, 166. 
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to a judicial referee to explain an award, but it is now settled that 
the Court will remit not only to clear up any ambiguity there may be 
in the terms or in the nature of the award itself, but also if any 
sufficient grounds are shown therefor; thus where judicial referees had 
found a pursuer entitled to certain damages, and the interest thereon 
to have been extinguished for a certain period, the trustee for the 
defender’s creditors pleaded that, in ranking upon the trust estate for 
the damages awarded, the trust estate should be credited with the 
interest which was held to be compensated ;—the Court remitted to the 
judicial referees for explanation ; and upon receiving their report, held 
that the pursuer, not having acceded to the trust-deed, was not bound 
by its terms, or by the arrangements of the other creditors, and was 
entitled to rank upon the full sum awarded to him; and that the 
question was within the reference.” 

Again, on a motion to sustain the award of a judicial referee, 
and to decern in conformity therewith, it was observed that parties 
had not been heard at all before the award was pronounced; this 
being admitted, the Court refused to interpone their authority to the 
award, and remitted to the referee to give parties an opportunity of 
being heard before him.® 

A referee having issued a final award, about fifteen months after 
the last proceedings in the cause, without communicating its import to 
the parties, further than reading the award over on the day before it 
was signed in presence of their agents, who stated no objections, the 
Court refused to interpone their authority, but remitted to the referee 
with instructions to hold the award as merely the notes of his intended 
judgment, and to hear parties further.‘ 

An award of a judicial referee was recalled, on the ground that 
he had omitted to hear parties on a proof, and the case remitted to 
the judge to hear them as upon a concluded cause.? 

The Court will not, however, open up the award of a judicial referee 
unless upon a relevant averment of ultra vires or corruption on the 
part of the referee; and where objection was taken to the award of a 
judicial referee in a question of damages, that the referee had taken 
into account certain matters for which damages were not legally due, 
the Court refused to remit to the referee to make a special report of 
his reasons for the several findings in his award.® 

A bill of £1000 was bequeathed to a party, of which the executor 
received partial payments; and a question of accounting having arisen 


' Anderson v. Pott, 1838, 118.778; Kid * Baxter vy. Macarthur, 20 Feb. 1836, 14 


v. Walker, 1828, 7 8. 82. S. 549, 
? Dougalston’s Trs. v. Dudgeon’s Trs., > Glennie v. M‘Phail, 24 Feb. 1825, 38. 
20 Feb. 1855, 17 D. 455. 574 (N. E. 395); affd. on merits, 8 W. & 
* Lyle v. Neilson, 15 June 1844, 6 D.  S. 389. 
1163. 8 Rogerson, etc. v. Rogerson, 81 Jan. 1885, 


12 RB. 583. 
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between the executor and the legatee relative thereto, the executor 
raised an action of accounting against him before the Sheriff, which 
was afterwards judicially referred; and the referee, in consequence of 
repeated failures by the executor to obey orders, ordained him to find 
caution to perform his office of executor, and to consign, decerned 
against him, reserving action to him for any competent claims against 
the legatee. It was held that the award to find caution was not 
ulira vires; and that under the circumstances the decree for payment, 
reserving as above, was justifiable, and did not admit of a plea of 
non-exhaustion of the reference.1 

In a process of count and reckoning the pursuer claimed for the 
loss of profits of a farm. The parties agreed to a judicial reference. 
The referee, instead of profits, debited a sub-rent, and brought out the 
balance. An objection was stated to the report of the judicial referee, 
that it did not exhaust the matters referred; but this was held to be 
unfounded, and it was observed that although it had been erroneous 
on the merits, the Court could not competently open it up.” 

After an award in a judicial reference, a remit to the referee to 
hear parties further was refused, although the referee, on being 
examined, admitted that he was not himself acquainted with the 
practice of merchants in a certain branch of trade out of which one 
of the claims referred to in his award arose, and that having previously 
expressed his willingness to receive evidence on that point, he ulti- 
tfhately decided without such evidence.* 

(3) That there has been “ Corruption, Bribery, or Falsehood” on the 
part of the Referee in the sense of the “ Act of Regulations.”—There 
is no distinction between an award in a judicial reference and a 
decree-arbitral in so far as relates to the character of the objections 
which will be sufficient to open up either of them.* “Corruption” 
does not necessarily imply anything malicious, or dishonourable, or 
morally wrong in the arbiter, but includes any plain failure in duty 
distinct from an error in judgment.? 

Bribery and falsehood are specific charges, which have rarely been 
used definitely or alone as grounds of challenge, and have not therefore 
received much judicial interpretation. 

(4) Flagrant violation of the rules of law or equity, or such 
conduct on the part of an arbiter as amounts to a substantial denial 
of justice, has sometimes been held sufficient to invalidate an award ; 
but the broad general rule is that a mere error in law, no more than 
a mere error in fact, will not be sufficient to set aside an award, unless 
gross injustice appears to have been done, against which the Court 


1 George v. Milne, 4 Feb. 1836, 148. 404. Hilton v. Walker, 1867, 5 M. 969. In this 

_ 2 Watmore v. Burns, 2 Dec. 1841, 4 D. case the Court remitted to the judicial referee 
150. to reconsider the question of expenses. 

3 Tow v. Banks, 2 June 1836, 148. 869. 57. Mackenzie in Mitchell v. Cable, 17 

4 Campbell vy. Campbell, 1843, 5 D. 530; June 1848, 10 D. 1297. 
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always holds itself free to give redress, under the generic head of 
“ corruption,” modified as already explained.’ 

Issues having been prepared for trial, and subsequently referred 
to an arbiter, with full power to determine the matters therein con- 
tained, “in the same manner, and as fully and freely,” as could have 
been done by a judge and jury, it was held that an averment that the 
arbiter had given a wrong construction to the issues was only an error 
in judgment, and did not afford any ground for suspending a charge 
on his decree. ; 

An action was brought by a surgeon for payment of an account 
for professional services; and the defender having disputed, inter alia, 
the number of visits charged, the parties agreed “to refer the charges 
in the account” to a judicial referee, the defender “adhering to his 
defences in all respects.” The award bore that the referee had heard 
parties, examined the charges in the account, and that no “special 
objections were stated,” except to two items. It was held that the 
Court could not in this process listen to an objection, that the referee 
had refused to hear parties as to the actual number of visits charged.® 

An award in a judicial reference entered into after a proof of 
disputed facts had been allowed, is not reducible on the ground that 
the referee had judged on written evidence, without further proof; and 
that, on pronouncing his award, he said nothing as to expenses, and only 
found them due on the cause being again remitted to him by the judge.* 

On the eve of a jury trial the parties put in a minute referring 
the matters in dispute to an engineer, to which reference the presiding 
judge interponed his authority. Parties when heard before the referee 
could not agree as to certain of their respective rights coming within 
the terms of the remit, and the referee reported to the Court. The 
judges differing in opinion, the Court recalled the interlocutor of the 
judge who presided at the trial, interponing the authority of the Court 
to the judicial reference, and allowed parties to proceed as if no such 
reference had been agreed to; but on appeal the House of Lords 
reversed this. judgment, on the ground that there being no reason why 
it was impossible to proceed under the reference, it was still binding, 
and must proceed.® 

Where it was not denied that a party had been heard by a 
judicial referee, an allegation that he had not been heard with effect, 
and that the referee did not receive a reclaiming petition after he 
had issued his award, was held irrelevant.® 


1 See Campbell vy. Campbell and Hilton * Robertson v. Davidson, 30 May 1833, 
v. Walker, supra; but see this subject 11S. 659. 


more fully discussed under the general head 4 Colquhoun v. Haig, 13 Jan, 1825, 3 S. 
of “ Reduction of Awards.” 424 (N. E. 298). 

2 Anderson & Miller vy. Kinloch, 6 Feb. 5 Walker v. Stewart, 13 Mar. 1855, 18 
1836, 14S. 447. D. (H. L.) 9, 2 Macq. 424. 


5 George v. Milne, 4 Feb. 1836, 14 S. 404. 
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13. Expznszs Iv A JupiciAL ReruRENCE.—Parties may either 
give the referee power over expenses or withhold it. Where nothing 
is said as to expenses, the general rule is that the referee has power 
to deal therewith as he thinks fit. Thus it has been held that the 
referee in a judicial reference (to the award in which the judge was 
to interpone his authority) is entitled to dispose of the question of 
expenses, though not specially mentioned in the minute of reference.! 
And again, under a reference of the “whole cause,” the arbiter has 
power to find expenses due without any special clause to that effect 
in the submission.? 

A judicial referee may award to either party a slump sum by way 
of expenses without having the account taxed by the Auditor. Where 
this was done, on the ground that the referee was “of opinion that the 
case should not have been in the Court of Session, but should have 
been tried in the local courts,’ and he found the pursuer, who was 
otherwise successful, liable to the defenders in “£50 of modified 
expenses,’—on an objection, the Court remitted to him to reconsider 
and hear parties thereon; and the referee having done so, adhered to 
his former award, the Court refused a motion to order the account 
_ of expenses to be remitted to the Auditor for taxation as incompetent, 
and interponed authority to the award. It was observed, however, 
that if gross injustice were done by an arbiter’s award of expenses, 
the party aggrieved would be entitled to redress on the ground of 
corruption.® 

Where, however, the question of expenses is specially reserved, the 
arbiter must respect this. Thus a depending action of damages was 
submitted to an arbiter, “except in so far as relates to the expenses 
hitherto incurred therein already ascertained and paid,” and the 
arbiter not only assoilzied the defender, but found him entitled to 
the expenses of defending himself in Court against the action. It was 
held that qgwoad hoc the decree was ultra vires and inept.* 

A husband being a party to a submission along with his wife, 
for himself and as taking burden for her, and decree having been 
pronounced against them, it was held (1) that he was personally 
_ liable, so as to render effectual an arrestment used in his hands alone, 
in competition with a draft on the husband and wife jointly, sub- 
sequently presented and protested; (2) that an agent’s right of 
preference on expenses awarded to his client, while still unpaid, 
cannot compete with an arrestment by an ordinary creditor; and 
(3) it was assumed that expenses in a submission are in the same 


1 Smith v. Banks, 15 June 1830, 8 S. 920. 3 Milton v. Walker, 2 July 1867, 5 
2 Berry v. Watson, 15 Dec. 1827, 6 S. Macph. 969. 
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situation with expenses in a suit at law in regard to the agent's 
claim. | 

A party acting as his own law agent in an action which had been 
remitted to a judicial referee was held not entitled to recover payment 
of professional charges due to him as his own law agent in the 
reference, but-only actual disbursements, in respect he had not an 
attorney licence during the period when these expenses were incurred.” 

14. Rererne’s RuemuneRATION—A judicial referee, as dis- 
tinguished from an arbiter in a submission, is entitled to be 
remunerated, and he may decide which party is to pay the same.® 

In an action of count and reckoning which was extrajudicially 
submitted to the arbitration of a professional accountant,—the 
Accountant of Court,—it was held, in the circumstances, that the parties 
had understood that he was to be remunerated, and that one of the 
parties who had paid a fee of thirty guineas was entitled to recovery 
thereof from the other party. A dictum of Lord Medwyn, that 
“although remuneration be not stipulated, if one of the parties 
acknowledges his liability therefor, which is a moral if not a legal 
obligation, and pays what is reasonable, he can recover the half from 
the other party,” was repudiated, and it was observed that a pay- 
ment by one man of what another is under only a moral obliga- 
tion to pay can never vest that party with a legal right to enforce 
the obligation.* 

The Court may, in a cause which has been judicially referred, 
decern against the one party for half of the fee to the referee which 
had been wholly paid by the other. A judicial referee decerned 
against one of the parties, and for expenses as taxed by the 
Auditor, but the referee’s fee was not included, which was paid by the 
successful party. It was held competent for the Court, on interponing 
their authority to the award, to find, and they accordingly found, the 
unsuccessful party liable in payment of the whole fee.® 

A judicial referee, to whom the question of expenses was specially 
remitted as well as the merits, found one party liable to the other in 
expenses, “inclusive of the fee” to the referee, “if it shall be the 
pleasure of the Court to find him entitled to remuneration.” It was 
held that the finding as to the referee’s fee was competent, that the 
referee was entitled to remuneration, and a remit made to the Auditor 
to tax the expenses accordingly.’ 
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The Court may, however, fix the fee, unless the parties agree upon 
it;' and where the parties were agreed on the amount, but differed 
as to the proportions they should respectively pay, the Court 
remitted to the referee to fix this, and on his reporting, decerned 
accordingly.? 

15. CrerK’s Fer.—the clerk to a judicial reference is entitled 
to his fees for business performed ; and if he be a qualified law agent, 
it is usual to allow these according to the professional table; and if 
not, according to quantum meruit. It is within the power of the 
arbiter to determine who shall pay these? A judicial referee and 
the clerk to the reference are entitled to decree for their fees 
and expenses against both parties conjunctly and severally. In this 
case the Lord President (Inglis) said: “I am not surprised that there 
is no reported decision directly in point, because there is no doubt 
entertained that a judicial referee is entitled to decree for his fee, and 
the clerk to the reference for his remuneration and expenses, against 
the parties conjunctly and severally. The reason is very clear, 
and the principle runs through a number of cases.” The claim by 
a clerk to a judicial reference for remuneration was sustained in a 
case where the arbiter had died and it was denied that the award had 
been issued; and the opinion was expressed that the clerk had earned 
his remuneration whether or not the award was issued before the 
death of the referee; and that though an award may remain in 
the hands of the clerk, it may yet be a delivered award, the parties 
only delaying to take it up, but not being thereby entitled to deprive 
the clerk of his fees.® 

16. TznpER.—In a judicial reference the acceptance of a tender 
originally made before the reference, after referee’s report is in the hands 
of the clerk to the reference, is a matter in the discretion of the Court. 
Thus the defenders of an action, in May, tendered £565. In June the 
parties by joint minute referred the cause to a judicial referee. After 
the usual procedure the referee issued notes of his proposed award, in 
which he found the defenders were due to the pursuer the sum of 
£467. In August the clerk to the reference intimated to the parties 
that the report was in his hands, and would be delivered on payment 
of the referee’s and his own fees. In October, before the report had 
been taken up, the pursuer lodged a note accepting the tender made 
in May. It was held that there had been so important a change of 
circumstances between the date of the tender and that of the 
acceptance that the tender was no longer binding on the defenders, 


1 Paul v. Henderson, 1867, 5 M. 617. also Fraser v. Johnston's Trs., 13 Dec. 
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although it had not been formally withdrawn, and that therefore the 
minute of acceptance could not receive effect.!- The question was 
raised, but not decided, whether, when the report of a judicial referee 
has been placed by him in the hands of the clerk to the reference for 
delivery to the parties, the referee has the power to recall it, and 
alter the findings therein ? 

17. Evpurance or THE JubIcIAL REFERENCE—The submission 
in a judicial reference subsists as long as the process in which it is 
made endures; the process, however, requires to be kept alive by 
ordinary motion if in the Outer House, but not in the Inner House, 
though a prorogation is not necessary in the submission itself” And 
if the process have fallen asleep, it requires to be wakened.? Diligence 
used on the dependence remains in force during the reference,* but 
not where the submission, though of an action, be made extra- 
judicially.° 

Where the judge, in interponing authority, appointed the referee 
to lodge his report in four weeks, but which was not lodged till a few 
days later, the judge decerned in terms of the report; upon which a 
suspension was brought, in which the Court held that as the minute 
of reference did not limit the time, it was the ruling document, the 
judge’s order being a mere regulation of Court, and the note was 
refused.® 

A judicial reference does not fall by the death of one of the 
parties ;7 but the death of the judicial referee without an award 
terminates it, with the result that parties may resume their original 
rights, unless they agree to a new reference® When one of the 
parties has died, a motion may be made in the cause to have the 
representatives sisted as parties.? 

Where a submission or judicial reference of a disputed claim in a 
suit was made within three years, it was held that where the 
reference fell without a decree-arbitral, in consequence of the death 
of the referee, and an action to enforce the claim was then raised 
after the expiry of three years, the case did not fall within the Statute 


1579, c. 83, but that the pursuer was entitled to prove his demand 
prout de jure. 
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Sec. VI. SUBMISSIONS UNDER STATUTE 


‘a AGRICULTURAL Hotpines.—The second. schedule to the Act 
of 1900 practically regulates the procedure in arbitrations under the 
Agricultural Holdings Acts. This schedule provides either for the 
appointment of a single arbiter or two arbiters and an umpire. The 
schedule is given in the Appendix. 

The 7th sec. of the Agricultural Holdings (Scotland) Act, 1883, 
enacts that a tenant claiming compensation for improvements’ should 
give notice in writing “of his intention to make a claim” at least four 
months before the termination of his tenancy, and that every such 
notice should state, “so far as reasonably may be, the particulars and 
amount of the intended claim.” The Courts have construed this pro- 
vision as requiring that the notice should contain specific information as 
to the various items, ¢g. the quantity, nature, quality, and date of 
application of manure, claimed as improvements within the schedule 
to the Act, such as will enable the landlord to judge whether he will 
entertain it or not.} 

In sec. 2, sub-sec. 3, of the Act of 1889 it is further enacted that: 
“Tf at the determination of the tenancy the parties shall not have 
appointed a referee, then, on the application of either party, the Sheriff 
shall within fourteen days appoint a competent and impartial person 
to be referee.” 

A petition for appointment of a referee was presented to a Sheriff 
on 27th July in vacation, and answers were lodged. At the first 
vacation Court, on 18th August, the petitioner moved to have the 
appointment made. The Sheriff dismissed the petition, as the appoint- 
ment could only be made within fourteen days of the presentation of 
the application. The petitioner then presented a second petition, and 
it was held that a second application for an appointment was not 
incompetent.! 

2. ALLoTMENTS.—Any question of disputed compensation under 
the Allotments (Scotland) Act, 1892 (55 & 56 Vict. c. 54), is to be 
settled by an arbiter appointed by the parties, and failing agreement, 
by the Secretary for Scotland. If an arbiter dies or becomes incap- 
able, or fails to make his award within two months, another may be 
appointed. The arbiter is deemed to be an arbiter under the Lands 
Clauses Acts. See Appendix. 

3. Bortpine AND FriewvLy Socreries.—By the Building Societies 
Act, 1874 (37 & 38 Vict. c. 42, s. 16 (9)), the rules of the society 
must provide whether disputes are to be settled by arbitration or 
otherwise; only disputes between certain parties may be referred 
(47 & 48 Vict. c. 41, 8. 2) 


> 1 Sinclair v. Brown, 17 May 1892, 19 R, 2 See also pp. 23 and 43, ante, 
780, 
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By the Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), it 
is provided: Where the rules of a society under this Act direct 
disputes to be referred to arbitration, arbitrators shall be named 
and elected in the manner such rules provide, or, if there be no 
such provision, at the first general meeting of the society, none of 
the said arbitrators being beneficially interested, directly or indirectly, 
in its funds; of whom a certain number, not less than three, shall 
be chosen by ballot in each such case of dispute, the number of 
the said arbitrators and mode of ballot being determined by the 
rules of the society; the names of such arbitrators shall be duly 
entered in the minute-book of the society, and, in case of the death, 
or refusal or neglect of any of the said arbitrators to act, the society 
at a general meeting shall name and elect an arbitrator to act in 
the place of the arbitrator dying, or refusing or neglecting to act; 
and whatever award shall be made by the arbitrators or the major 
part of them, according to the true purport and meaning of the rules 
of the society, shall determine the dispute; and should either of the 
parties to the dispute refuse or neglect to comply with or conform to 
such award within a time to be limited therein, the Court, upon good 
and sufficient proof being adduced of such award having been made, 
and of the refusal of the party to comply therewith, shall enforce 
compliance with the same upon the petition of any person concerned. 
Where the parties to any dispute arising in a society under this Act 
agree to refer the dispute to the registrar, or where the rules of the 
society direct disputes to be referred to the registrar, the award of the 
registrar shall have the same effect as that of arbitrators. See 
Appendix. 

4, Court or Session REFERENCE.—By the Court of Session Act 
(13 & 14 Vict. c. 36, s. 24), it is provided that if the parties in any 
cause before the Court of Session in which an issue is to be tried shall 
consent to refer the same to any one arbiter, or to any three, five, or 
seven arbiters, it shall be lawful for the Court or the Lord Ordinary, 
and the Court or Lord Ordinary is hereby required, to allow such 
arbiter or arbiters to be sworn and to sit as a jury to try such issue, 
and such arbiter or arbiters, or the major part of their number in the 
event of difference of opinion, shall have all the powers of a unani- 
mous jury; and the proceedings of such trial shall be conducted, as 
far as may be, as in any ordinary case of trial by jury, either party 
being entitled to take exceptions, and to move for a new trial, as in 
any ordinary case: Provided always, that it shall not be competent to 
either party to object to the verdict, or to move for new trial, in 
respect of the verdict being against evidence, or on any other ground 
implying miscarriage on the part of the jury alone: Provided, also, 
that the Court, in the event of granting a new trial, shall direct the 
new trial to proceed before the same arbiter or arbiters, if able to try 
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the cause, and the new trial shall in that case proceed before the same 
arbiter or arbiters accordingly. 

5. Epucation Acr.—41 & 42 Vict. c. 78, 8. 31: “With respect 
to the purchase of land by School Boards for the purposes of the 
Education (Scotland) Acts, 1872 and 1878, the following provisions 
shall have effect :— 

“(1) The Lands Clauses Consolidation (Scotland) Act, 1845, and 
the Acts amending the same, shall be incorporated with this Act, 
except the provisions relating to access in the special Act; and in 
construing those Acts for the purposes of this section, the special Act 
shall be construed to mean the principal Act and this Act, together 
with the confirming Act hereinafter mentioned; and the promoters of 
the undertaking shall be construed to mean the School Board; and 
land shall be construed to include any right over land.” 

The School Board has to give certain notices, obtain an order Avorn 
the Education Department, and have it confirmed by Parliament 
before putting the compulsory powers in force (s. 31 (2)). 

6. HzxcTRic LicutTine AocTs—Any matter to. be determined by 
arbitration under these Acts, unless otherwise expressly provided, is 
to be determined by an engineer or other fit person, nominated by the 
Board of Trade on the application of either party.1 He directs how 
and by whom the expenses of the arbitration are to be borne. 

7. HarBours, Docks, AND PrERS.—By the Harbours, Docks, and 
Piers Clauses Act, 1847 (10 & 11 Vict. c. 27,8. 6), it is provided 
that where by the special Act the undertakers shall be empowered, for 
the purpose of constructing the harbour, dock, or pier, to take or use 
any lands otherwise than with the consent of the owners and occupiers 
thereof, they shall, in exercising the power so given to them, be subject, 
if the harbour, dock, or pier be situate in England or Ireland, to the 
provisions and restrictions contained in this Act and the Lands Clauses 
Consolidation Act, 1845, and if the harbour, dock, or pier be situated 
in Scotland, to the provisions and restrictions contained in this and 
in the Lands Clauses Consolidation (Scotland) Act, 1845; and the 
undertakers shall make to the owners and occupiers of, and all other 
parties interested in, any lands taken or used for the purposes of this 
or the special Act, or injuriously affected by the construction of the 
works thereby authorised, full compensation for the value of the lands 
so taken or used, and for all damage sustained by such owners, occu- 
piers, and other parties by reason of the exercise, as regards such lands, 
of the powers vested in the undertakers by this or the special Act, or 
any Act incorporated therewith ; and, except where otherwise provided 
by this or the special Act, the amount of such compensation shall be 
ascertained and determined in the manner provided by the said Lands 
Clauses Consolidation Acts for determining questions of compensation 

145 & 46 Vict. c. 56, s, 28; 51 & 52 Vict, c. 12, 8. 5, 
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with regard to lands purchased or taken under the provisions thereof; 
and all the provisions of the last-mentioned Acts shall be applicable 
to determining the amount of any such compensation, and to enforcing 
the payment or other satisfaction thereof. 

Harbour Transfer Act, 1862 (25 & 26 Viet. c. 69)—By sec. 8 of 
the Harbours Transfer Act, 1862, provision is made for the powers of 
protection of navigation, and under local Acts for harbours, railways, 
and other works on tidal lands, etc., being transferred from the 
Admiralty to the Board of Trade; and where there is a power for 
empowering the Admiralty, or the First Lord of the Admiralty, to 
nominate or appoint any arbitrator, referee, or umpire, or any engineer, 
inspector, or officer, or any person, to fill any place or discharge any 
duty under such Act, the Board of Trade to act instead of the — 
Admiralty, and the President of the Board of Trade instead of the 
First Lord of the Admiralty. 

8. Markets AND FArrs.—By the Markets and Fairs Clauses Act, 
1847,10 & 11 Vict. c. 14, s. 6, it is provided that where by the 
special Act the undertakers shall be empowered, for the purpose of 
constructing the market or fair, to take or use any lands otherwise 
than with the consent of the owners and occupiers thereof, they shall, 
in exercising the power so given to them, be subject to the provisions 
and restrictions contained in this Act and in the Lands Clauses Con- 
solidation Act, 1845, where the special Act relates to England or 
Ireland, and to the provisions and restrictions contained in this Act 
and the Lands Clauses Consolidation (Scotland) Act, 1845, when the 
special Act relates to Scotland ; and the undertakers shall make to the 
owners and occupiers of, and all other parties interested in, any lands 
taken or used for the purposes of the special Act, or injuriously affected 
by the construction of the works thereby authorised, full compensation 
for the value of the lands so taken or used, and for all damage sus- 
tained by such owners, occupiers, and other persons by reason of the 
exercise, as to such lands, of the powers vested in the undertakers by 
this or the special Act, or any Act incorporated therewith ; and, except 
where otherwise provided by this or the special Act, the amount of 
such compensation shall be determined in the manner provided by 
the said Lands Clauses Consolidation Acts respectively for determin- 
ing questions of compensation with regard to lands purchased or 
taken under the provisions applicable to determine the amount of 
any such compensation, and to enforce payment or other satisfaction 
thereof. . 

9. Post Orrice—By sec. 16 of 1 & 2 Vict. ce. 98, it is provided 
that in all cases in which the Postmaster-General and any company or 
proprietors of any railway shall not be able to agree on the amount of 
remuneration or compensation to be paid by the Postmaster-General 
for any services—ey. the conveyance of mails—the same shall be 
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referred to the award of two persons, one to be named by the Postmaster- 
General and the other by such company ; andif such two persons cannot 
agree on the amount, then to the umpirage of some third person to be 
appointed by the arbiters previously to their entering on the inquiry ; 
and the said award or umpirage, as the case may be, shall be final and 
binding on the said parties and their respective successors and assigns. 

By sec. 17 railway companies, after an award has existed on a 
contract for three years, may, if dissatisfied, have a fresh arbitration 
entered into to determine whether any and what alteration should be 
made, in like manner. 

By sec. 18, in all references under the Act the Postmaster-General 
or railway company shall nominate an arbitrator within fourteen days 
from date of notice from other party, failing which the other party 
may name the other arbitrator ; arbitrators must make award within 
twenty-eight days after their appointment, or otherwise the matter is 
left to umpire ; if the umpire refuse or neglect, for twenty-eight days, 
to make an award, the arbitrators appoint a new umpire. 

10. Workmuen’s Compensation Ac?r.—lIf any question arises in 
any proceedings under the Act 60 & 61 Vict. c. 7, as to the liability 
to pay compensation (including any question as to whether the employ- 
ment is one to which the Act applies), or as to the amount or duration 
of compensation, the question, if not settled by agreement, shall, subject 
to the provisions of the first schedule of the Act, be settled by arbitra- 
tion, in accordance with the second schedule to the Act. The schedule 
will be found in the Appendix. 

The Sheriff acts as arbitrator only in cases arising under sec. 1 (3). 
Where a Sheriff is applied to under Schedule II. sec. 8 of the Act of 
1897 and relative Act of Sederunt 3rd June 1898, sec. 7 (a), for a 
special warrant to register a memorandum of agreement the genuine- 
ness of which is disputed, he is not acting as arbiter under the Act, 
and an appeal by stated case from any order pronounced by him in 
such an application is incompetent.' 

An agreement of service contained a clause of arbitration referring 
to the managing director and secretary of a tramway company all 
questions between the company and a conductor, and empowering them, 
in the event of breach of the company’s rules by a conductor, to declare 
forfeited any moneys which might be due by the company to him. The 
conductor having been dismissed, brought a small debt action against 
the company for wages, etc., in defence to which the company pleaded 
the clause of reference and an award by their secretary. The Sheriff 
allowed a proof, and gave decree for £6. The defenders’ appeal was 
dismissed. The question was raised but not determined whether the 
power given to a Sheriff by sec, 3 sub-sec. 2 of the Employers’ and 
Workmen Act, 1875 (38 & 39 Vict. c. 90), to rescind any contract 

1 Cochrane v. Traill, 1 Noy, 1900, 3 F. 27. 
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between the employer and the workmen entitles him to override the 
arbitration clauses or awards under contracts of service which have 
already terminated. The Lord Justice-Clerk (Moncreiff) and Lord 
Ormidale expressed the opinion that a tramway conductor was a 
workman within the meaning of the Employers’ and Workmen Act, 


1875.1 
1 Wilson v. Glasgow Tramways Oo., 22 June 1878, 5 R. 981, 
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TO WHOM REFERENCE MAY BE MADE 


CHAPTER I 


Sec. I. WHo MAY BE AN ARBITER 


AN arbiter is a person mutually chosen by parties to determine dis- 
putes between them. The parties themselves having thus the choice 
of their own judge, may waive any objections, and therefore, as a general 
rule, neither natural nor legal disabilities prevent a person being 
selected. Thus it has been held that a minor may be selected! It 
has been said that “it was once held that he [a minor] might be an 
arbiter, a doctrine inconsistent with the Regiam Mayestatem, with the 
Roman law, and with the later authorities, and which was only carried 
in the infancy of the law by the casting vote of the President of the 
Court.” ? The reference of the learned author ? does not, however, bear 
out the statement. It is true that Mr. More doubts the competency 
of appointing a minor an arbiter, but the cases he refers to relate to 
the incompetency of appointing a minor a Commissioner of Supply, or 
a member of Town Council of a burgh, or to the exercise of responsible 
public functions, which are all quite distinguishable from the case of 
private persons, who are absolutely free to exercise their own judgments 
and to make their own choice of a judge, selecting, if they choose, a 
minor as their arbiter. If the persons making the choice have con- 
fidence in the minor, no objection on the ground of his age can surely 
avail; parties are then assumed to have waived any objections that 
might otherwise have been competent; the choice is their own, and 
they must stand by its results. 

The law is the same in England. “Every person is at liberty 
to choose whom he likes best for his judge, and he cannot afterwards 


1 Gordon v. Earl of Errol, 15 June 1582, 2 Fraser, Parent and Child, p. 348 (2nd 


M, 8915. ed.) ; Stair, p. 42. 
8 More’s Notes, p. 42. 
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_ object to the manifest deficiencies of those whom he has himself 
selected.” ! 

1. Frucrvarine Bopy.—A reference may be made to a society 
consisting of a fluctuating body of members. Thus a dispute between 
two parishes as to the settlement of a pauper was referred by them to 
the decision of a society of inspectors of poor, which was in the practice 
of deciding such questions by vote at their general meetings, at which 
it was uncertain what members would be present. It was held (re- 
versing judgment of Court of Session) that the reference and the award 
following thereon were valid.? 

2. SrarurorY -ARBITERS.—Under several statutes, both public 
and private, certain parties are either appointed arbiters, or the 
profession or class from which they are to be selected is stated, 
and in some cases certain public officers are authorised to appoint 
arbiters. 

Statutory referees or arbiters are not mere reporters under the 
authority of the Court, and their reports have the final effect of 
awards.® 

Under a private Act of Parliament all differences arising with 
regard to the carrying out of certain operations were referred to an 
arbiter mutually agreed on by the promoters and the corporation, and, 
“ failing such agreement,” to an arbiter appointed “ by the Sheriff of the 
County of Lanark.” The corporation presented a petition to the Sheriff 
to appoint an arbiter, which he did by an interlocutor in the ordinary 
form. It was held that in doing so he was not acting in his judicial 
capacity, and that therefore an appeal to the Court of Session was in- 
competent. The promoters thereupon raised a suspension and interdict, 
and also an action of reduction of the Sheriff's decree appointing an 
arbiter. The decree under reduction appointed Professor Barr to be 
“arbitrator, in terms of the Act.” It was held that although in 
certain cases the Act may have meant the appointment to be made 
generally, yet in other clauses provision was made for the appointment 
of the arbiter after the dispute had arisen; that the appointment as 
made did not make it clear under which set of sections Professor Barr 
was to act; the appointment was ambiguous, and therefore fell to be 
reduced.° 

Sec. 6 (sub-sec. 10) of the Lanarkshire and Dumbartonshire 
Railway Company’s Act provided that in the event of any dispute 
arising between that company and the North British Railway Company, 


1 Russell, p. 79. 4 Mags. of Glasgow v. Glasgow Dis- 
> Bremner & Elder v. Elgin Lunacy — trict Subway Co., 8 Nov. 1893, 21 R. 
Board, 24 June 1875, 2 R. (A. L.)186,2Se. 52. 
App. 535, > Conj. actions, Glasgow Subway Co. v. 
® Stirling and Dunfermline Rly. Co. v. Corporation of Glasgow, 8 Mar. 1894, 
Edinburgh aud Glasgow Rly. Co., 11 July 18. L. T. 595. 
1856, 18 D. 1230. 
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such difference shall be determined by an engineer to be chosen by the 
Board of Trade. A question arose as to the working of a ventilating 
shaft, when it was maintained for the pursuers that the clause did not 
cover disputes arising of that nature, but only to questions of engineer- 
ing and construction, whereas this was a case of consent to. the 
workings or no consent. It was held that the clause was sufficiently 
wide in its terms to cover a case like the present, and that the process 
-Iaust be sisted to enable the parties to make an application to the 
‘Board of Trade to have an arbiter appointed. Lord Kyllachy said that 
he was prepared to hold that the question, depending as it did on the 
examination of plans, was one very suitable for submission to an 
engineer.? 

3. ARBITERS OR REFEREES CANNOT BE CHANGED HXCEPT BY 
MurvaL Consenr.—Where parties have agreed upon their arbiter or 
referee, it is not competent for one of the parties to substitute another ; 
or where the referee may be a Board of specially: designated or known 
individuals, to change the members thereof. Thus a joint-stock banking 
company appointed a manager to wind up its affairs, his remuneration 
to be fixed by “the present directors,’ who were seven in number. 
Two refused to act, and two gentlemen were appointed to advise with 
and assist the directors, who were to be remunerated, and one of the 
directors also was to be remunerated. The five directors, including 
the director to be remunerated, reported that, after advising with the 
said two gentlemen, they had fixed the remuneration of the manager. 
It was held that this was not a decision in terms of the submission 
agreed to by the manager, or a decision by which he was bound to 
abide, and that after what had passed he was entitled to object to a 
second remit to the same seven persons originally referred to.2? A 
mere change of position, which does not affect his impartiality, does 
not disqualify a person continuing to act as arbiter. Thus it has 
been held that a judge of the Court of Session may legally continue 
to act as arbiter under a submission accepted by him when at the 
bar,? but it is thought that his elevation to the bench would form a 
sufficient reason for his renouncing office. 

4, Wuar Inreresr DisquaLirins.—tThe arbiter being a private 
judge, ought to be a person who stands absolutely indifferent between 
the parties. If he have any secret or undisclosed interest in the 
matter referred, or any feeling or bias for or against either of the 
parties, he is not a proper person to act as judge between them; and 
the same rule prevails in England.‘ 

In Scotland there are few cases where a person has actually been 


1 North British Rly. Co. v. Lanark 3 Hisher v. Sir James Colquhoun, 16 July 
and Dumbarton Rly. Co., 11 July 1895, 1844, 6 D. 1286, 16 Jur. 542, 
one din, 1.136. 4 Russell, p. 80, and cases there cited. 

2 M‘Culloch v. Southern Bank of Scotland, 
15 Mar. 1858, 25 Jur. 827, 2 Stuart, 320. 
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found disqualified from being an arbiter, and only recently any 
reported case of a person being found to be disqualified from being — 
appointed.? : 

In both England and Scotland the objection only refers to a.secret 
or undisclosed interest. If his interest is or ought to be known to 
the parties, they are presumed to take the risk of their selection. 
In other words, “ known interest” does not disqualify.’ 

5. Kwvown InrEREST DOES wor DisquaLiry.—In the first place, 
the interest or bad feeling must have been concealed or unknown to 
the parties when they appointed the arbiter; otherwise, if known, they 
will be held to have waived the objection, and be barred from insist- 
ing on it. 

Secondly, the interest must be of such a nature and extent as that 
it must almost inevitably bias or affect his judgment. “It is the 
essential condition of the duty and action of an arbiter that he must 
keep himself neutral. .He must not identify himself with either of 
the parties by taking an active interest in the prosecution of his 
claim, and any interference of this kind is sufficient to disqualify 
him.” 3 

An arbiter may, however, become disqualified by some objection 
emerging in the course of, or through his conduct in connection with, 
the reference. It therefore becomes important to ascertain what will 
and what will not disqualify. 

1. What will not disqualify. 

It is not an objection to an arbiter that, as partner of a company, 
he is a creditor to a small amount of an insolvent party, in whose 
favour decree is pronounced, especially if it be doubtful from counter 
claims whether the arbiter has truly any real interest.‘ It has also 
been held that it was not an objection to a decree under a submission 
by several landed proprietors to an adjacent proprietor, in whose skill 
they had confidence, to decide what each had to pay for certain joint 
improving operations, that the arbiter’s property would derive advan- 
tage from the operations.» His interest was here assumed to be 
known, and any objection thereto impliedly waived. During the 
dependence of an action the pursuer presented a note of suspension 
and interdict against the arbiter proceeding with the submission, 
alleging that he was disqualified by partiality and excess of power ; 
but this was refused.? Thereafter the arbiter issued notes of his 
opinion ; but before he pronounced decree, one of the parties raised an 


1 Pekholtz & Co. v. Russell, 16 Sep. 1890, 4 M‘Kessock v. Drew, 14 Nov. 1822, 2S, 
78. L. T, 160, 13 (N. E. 11). 

2 Riddell vy. Lanark and Ayrshire Rly. > Johnston v. Cheape, 8 July 1817, 5 Dow, 
Co., 4 Feb. 1901, 8S, L. T. 330; Russell, 247, 6 Pat. 839; Drew v. Drew, 8 Mar. 
p. 80, and cases cited. 1855, 2 Macq. 8. 

3 M‘Dougall vy. Laird & Sons, 16 Nov. 5 Drew vy. Leburn, 8 June 1850, 12 D. 
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action of declarator to have it found that the arbiter had disqualified 
himself by being law agent of the opposite party in other matters, 
_ that he had an interest to maintain that party’s solvency, and that he 
had taken the proof irregularly and unfairly. It was held that these 
averments in the declarator were not relevant to stop the proceedings, 
whatever effect.they might have in a reduction of a decree. 

A. and B., two coal-masters, agreed that X. (the consulting en- 
gineer of A.), whom failing, Y. (the consulting engineer of B.), should 
‘have power to prohibit B. from working certain coal if he considered 
that likely to injure a canal used by A. It was held that X. was not 
disqualified from acting under the agreement by being employed by A. 
on a different matter. Another case goes much further than any of 
the preceding. An arbiter, who was the intimate friend of both 
parties, applied during the dependence of the submission to each 
successively for a loan of £1000, on account of business difficulties 
which had supervened. His request was refused. In a reduction on 
the ground of corruption on the part of the arbiter, it was held that 
although in the abstract his actings were liable to misconstruction, in 
the circumstances disclosed they were not in themselves corrupt, and 
the award was upheld.* 

It has-long been a common practice to make the engineer or 
architect of work being executed under a contract, the arbiter of all 
disputes relating thereto. Though the contractor is thus entirely at 
the mercy of the professional person employed and paid by his own 
employer, yet as he makes the contract in the knowledge of this, 
the Court have held the fact not to be a disqualification for such 
engineer or architect acting as arbiter, even when this may manifestly 
have wrought injustice. Lord Cowan said:* “It is, as I hold, 
no objection to an arbiter that by the contract containing the 
reference he is appointed architect or engineer, at whose sight the 
work is to be executed; and from this it follows of necessity 
that his discharging the duties of architect or engineer cannot 
be pleaded as disqualifying him from acting as arbiter. I should 
regret if I found myself obliged to come to any other conclusion, 
for it is of great importance that the party to whom disputes arising 
out of a contract are referred should be acquainted with the circum- 
stances of the case, as well as possessed of a general scientific know- 
ledge of the subject. That object cannot be better attained than 


1 Drew v. Drew, etc., 28 Feb. 1852, 14D. Co.,16 R. 843; Anderson v. Aberdeen Rly. 
559, 24 Jur. 268; affd. 8 Mar. 1855, 2 Co., 27 Feb. 1850, 12 D. 781; Wilson v. 


Macq. 1, 18 D. (H., L.) 4, 27 Jur. 273. Caledonian Rly. Co., 4 Feb. 1860, 22 D. 
2 Addie & Sons v. Henderson & Dimmack, 697 ; Trowsdale & Son v. North British 
24 Oct. 1879, 7 R. 79. Rly. Co., infra, 
8 Morison’s Trs. vy. Thomson's Trs., 20 5 Dickson v. Grant, 17 Feb. 1870, 8 Macph. 
‘Noy. 1880, 8 R. 147. 566, at p. 567. 


4 Adams v. Great North of Scotland Rly. 
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by the appointment of the architect or engineer to be arbiter in dis- 
putes relating to the contract work, while it is still in the course of 
being executed.” 

The engineer of a railway company was appointed arbiter in a 
contract between the company and contractors for the formation of a 
line of railway. It was held that he was not disqualified from acting 
as arbiter by being personally interested in the questions on which he 
had been called on by the railway company to adjudicate." 

“The validity of a submission in the contract to the engineer of 
the company, and his power as arbiter to give effect to a clause such 
as that which the company are now seeking to enforce, have been 
placed beyond question by the decisions of the Court.”* It has also 
been held that where there existed a reference under a contract to a 
company’s engineer, no action could proceed without a previous reduc- 
tion of the submission; and that the fact of the engineer having 
become the manager was not such a change of capacity as to dis- 
qualify him from acting as arbiter.? Lord Moncreiff remarked in this 
case: “There is no such change of capacity as to disqualify him. 
There are other cases in which a change of circumstances might 
incapacitate a referee. In the case of a man becoming factor to 
one of the parties to a submission, I am not prepared to say that 
this would not disqualify him.” 

In a contract for the execution of waterworks for a local authority, 
their engineer was appointed arbiter. During the progress of the 
works he made a report to the local authority, complaining in strong 
terms on specifics grounds of the execution of the works by the con- 
tractor; yet it was held that he was not hereby disqualified from 
acting as arbiter* The Lord President (Inglis) there pointed out,® 
referring to Z’rowsdale v. Jopp, that it is the combination of the duties 
of superintendence and control as engineer, and of impartial judgment 
as arbiter, which makes references of this kind so peculiar. “ But it 
is impossible to say that because a man faithfully and zealously 
executes the one function that he thereby debars himself from acting 
in the other.” In another similar and later case the arbiter under a 
contract of waterworks, who was also engineer thereon, had during 
the execution of the works complained of some of the contractor’s 
materials as disconform to contract, and had also measured the work 
and brought out as due to the contractor for extra work a sum far 
below what he claimed. In an action by the contractor for pay- 
ment for extra work, the defenders pleaded that the action was 


1 Trowsdale & Son vy. North British Rly. 3 Phipps (Frasers Tr.) vy. Edinburgh and 
Co., 12 July 1864, 2 Macph. 1334, 36 Jur. Glasgow Rly. Co., 11 Mar. 1848, 5 D. 1025, 
672. 15 Jur. 387. 

2 Anderson v. Aberdeen Rly. Co., 12 D. 4 Scott v. Carluke Local Authority, 1 Feb. 


781; Wilson v. Caledonian Rly. Co., 22D. 1879, 6 R. 616. 
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excluded by the clause of reference in the contract, while the 
contractor pleaded that the arbiter was disqualified. It was 
held that the arbiter was not disqualified, either by his office or 
actings.! 

So far has this prindinte been carried, that in an old case where a 
person had agreed to sell a heritable subject to the Earl of Montrose, 
and referred the price to his determination, but refused to execute a 
disposition, because the price fixed was insufficient, on the ground that 
aman could not legally be judge in his own cause, this allegation 
was repelled, and the price determined by the buyer upon the reference 
made to him by the seller was allowed as good, and found not disagree- 
able to the laws and practice of this kingdom.? This doctrine has 
received decisive confirmation in a very recent case in the following 
circumstances: William Buchan, a builder in Aberdeen, sued Alexander 
Melville, C.E., Aberdeen, in the Sheriff Court there for £113, 11s. 6d., 
being the balance alleged to be due to him in respect of the mason 
work of two dwelling-houses, executed by the pursuer for the defender. 
The latter denied that this sum was due, and pled (1) that he was 
entitled to deductions amounting to £71, 6s.; (2) £50 damages for 
delay in completing work; and (3) £100 in respect of defective 
workmanship. He further pled that the Court had no power to 
consider the claims of parties, as by the contract the settlement 
thereof was referred to his sole and final decision. The pursuer 
contended that such a condition was illegal and not binding, as the 
defender was a party to the contract; that the award was ultra 
vires; and that the defender had shown animus and _ hostility to the 
pursuer in giving evidence in the proof led in the action, and thus 
prejudged the questions in the reference. The Sheriff-Substitute 
repelled the objections, found the reference binding, and dismissed 
the action. The Court on appeal affirmed this judgment, held the 
reference binding, and that the award was not wiltra vires? — So, 
likewise, in England “it has been said that a party cannot be a 
judge in his own cause; but if his opponent consent to his deciding 
the question between them, the Courts will not allow an objection 
afterwards, though he decide in his own favour.” * 

A change of capacity or position is sometimes expressly provided 
for by the terms of the clause of reference. The arbitration clause in 
a contract for the making of a railway provided that the arbiter should 
not be disqualified from acting by being or becoming consulting 
engineer to the railway company, and it was held that he was not 
barred from acting as arbiter by the fact that he had revised the 


1 Mackay v. Parochial Board of Barry, 3 Buchan v. Melvilic, 28 Feb. 1902, 39 
22 June 1883, 10 R. 1046. S. L. R. 398. 

2 Karl of Montrose v. Scott, 13 Mar, 1639, 4 Russell, p. 81; Matthew vy. Ollerton, 4 
M. 14155. Leach’s Mod. Reports, 226, Comb. 218. 
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specifications and schedules upon which the work which formed the 
subject of the arbitration was performed. 

2. What will Disqualify—A referee chosen under a contract 
may, by his actings, disqualify himself from acting? A referee had 
only decided part of the matter submitted, and had given a written 
ex parte explanation subsequent to his award. The Court held that 
the reference was not exhausted; but since it was impossible to 
hold the decree in part good and in part bad, they allowed parties 
to name new arbiters, holding the previous one disqualified® An 
arbiter named in a contract having become an obligant on bills 
forming the subject-matter in dispute, was held disqualified from 
acting. A father and three sons took a lease of subjects in Glasgow to 
carry on a dye-work, which was to be forfeited “in the event of the 
bankruptcy by sequestration of the party or parties carrying on the 
work”; the parties to the lease also agreeing to refer all differences 
arising to an arbiter named. The arbiter named became the partner 
in business of one of the defenders, and being also cautioner for a 
composition by the others, was held disqualified from acting on account 
of this interest.° 

It will be sufficient to disqualify an arbiter, even although he be 
specially named in a clause of reference in a contract, if he appear 
and be examined as a witness for any of the parties upon the merits 
of the case in an action arising out of the matters in dispute under 
the reference.® So also it will disqualify an arbiter if he be a partner 
in a firm which is a party to the reference.’ 

In a recent. case where a person had been asked by one of the 
parties to act as one of the arbitrators in a reference, he replied that 
he would be very pleased to allow his name to be put forward as 
arbitrator, and added, “you may rest assured that our very utmost 
will be done on your behalf.” Lord Kyllachy (Ordinary) held that in 
respect of this promise “a certain bias was inevitable,” that he was 
thus disqualified, and that the respondents were entitled to require the 
party to nominate a new arbiter.§ 

In this case the arbiters had disagreed as to an oversman, and one 
of the parties applied under sec. 5 of the Arbitration Act for the 
appointment of an oversman. The respondent objected that the 
arbiter Russell was interested, as being a partner of the firm which 


1 Adams v. Great North of Scotland Rly. 
Co., 21 June 1889, 16 R. 843, 

2 Caledonian Rly. Co.v. Mags. of Glasgow, 
17 Nov. 1897, 25 R. 74; Reid v. Walker, 
15 Dec. 1826, 5 S. 140 (N. E. 130). 

3 Reid, supra. 

4 Mackenzie v. Clark, 19 Dec. 1828, 7 S. 
215. 

5 Tennent v. Macdonald, 16 June 18386, 14 
S. 976, 


6 Dickson v. Grant, 17 Feb. 1870, 8 M. 
566, 42 J. 264. 

 M‘Dougall vy. Laird & Sons, 16 Noy. 
1894, 22 RB. 71. 

8 Pekholtz & Co. v. Russell, 16 Sept. 1890, 
78. L. T. 156. See also Kemp v. Rose, 1 
Giffard’s Ch. App. 258, which is an analo- 
gous English case, and referred to in Riddel. 
See Lands Clauses Act. 
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signed the charter - party in which the reference occurred. The 
Lord Ordinary held this question could not be tried in such a 
proceeding, and sisted to allow the question to be raised in a 
competent manner.' In a recent case Lord Kyllachy also held an 
arbiter, named in a contract, disqualified by his actings, especially in 
respect that by a certain letter he had committed himself to a view 
on the matters at issue inconsistent with the impartial discharge of 
the functions of arbiter.? 

Interest, however small, may disqualify an arbiter or an oversman, 
both being subject to the same legal qualifications and disabilities ; 
the one, no less than the other, cannot be judge in his own cause, 
or in one in which he is ever so slightly interested,’ though this rule 
may be modified by special contract.‘ 

In England the law is practically the same. If a person have any 
secret interest in the matter in dispute, or any bad feeling to either of 
the parties, he is not a proper person to be a judge between them. 
So where an architect assures his employer that the cost of a 
building will not exceed a specified sum, and the builder be not 
informed thereof, he will not thereafter be allowed to act as arbiter 
on the builder’s claim for extras.6 It must, however, be “shown by 
reasonable inference that the arbitrator has precluded himself from 
keeping his mind open, and from deciding according to the evidence, 
or that there is reason to suppose that he will act unfairly, otherwise 
the arbitration will proceed.” ” 

Where an insurance company appointed its manager arbitrator 
under a policy after disputes had arisen, leave to revoke was given 
unless the company substituted a disinterested person within a week.§ 
Even where a litigation arose between a party to a submission and 
the arbitrator long after the date of the submission, it was indicated 
that this might be a ground for giving leave to revoke.2 But a 
perfectly valid objection may be waived, or held to be so, by the conduct 
of parties. 

In Scotland there is not any express authority to the effect that 


1 Tilly & Co. (Petrs.), 3 Dec. 1898, 6 
8. L. T. 286. 

2 M‘Lauchlan & Brown v. Morrison, 1 
Dec. 1900, 8S. L. T. 279, No. 226. 

3 Smith v. Liverpool, London, and Globe 
Insur. Co., 15 July 1887, 14 R. 931, Lord 
President, at 938; AberdeenTown and County 
Bank v. Scottish Equitable Insur. Co., 3 Dec. 
1859, 22 D. 162; Dimes v. Grand Junction 
Canal Proprs., 29 June 1852, 3 Clark’s 
H. of L. Cases, 759. 

4 Buchan v. Melville, supra. 

5 Russell, p. 80; Parker v. Burroughs, 
Colle’s Parl. Cas. 257; Harl v. Slacker, 2 
Vern, 251, 


5 Kemp v. Rose, 1 Giff. 258; Kimberley 
v. Dick, L. R. 13 Eq. 1. 

7 Russell, p. 81; Jackson v. Barry Rly. 
Co., 1898, 1 Ch. 288; Zves v, Williams, 
1894, 2Ch. 478, 68L. J. Ch. 521; Hekersley 
y. Mersey Docks, 1894, 2 Q: B. 667 ; Nuttall 
v. Mayor of Manchester, 8 T. L. R. 5138; 
Donkin vy. Leeds Canal, in re, 9 T. L. R. 
192, 

8 Prankenburg and the Security Co., in re, 
10 T. L. R. 393. 

9 Baring v. Doulton, in re, 61 L. J. Q. B. 
704; Clout v. Metropolitan District Rly. 
Co., 46 L. T. 141; Hiliot v. South Devon 
Rly. Co., 2 De Gen. & S, 17, 12 Jur. 455. 
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an arbiter may be removed for misconduct; but where such a course 
might become necessary, there is little doubt that the Court, either in 
virtue of its nobile oficium or its inherent power to redress a wrong, 
would remove an arbiter for misconduct, in the same way as it 
might compel an arbiter to do his duty.1 Any such difficulty has 
always been obviated by the reduction of the arbiter’s award, if 
his misconduct be held to amount to “corruption.”? The Lord 
Justice-Clerk (Inglis) observed that an arbiter’s decision “may be 
challenged on the ground of such misconduct leading to injustice 
as the law holds to amount to (without supposing any malicious or 
evil motive) what the Act of Regulations intends by the term 
‘corruption.’ ” 3 

In one old case, where the arbiters and one of the parties conspired 
in concocting a fraudulent award, the Court not only reduced the award 
and found the arbiters liable in damages and expenses, but also fined 
and imprisoned them.* 

In a comparatively recent case averments will be found which 
were held relevant to found an action of reduction of an arbiter’s 
decision on the ground of corruption, though the proof failed.° 

In England, under the Arbitration Act, the Court may remove an 
arbitrator who has misconducted himself.® 


Sec. II. Tue PRINCIPLES BY WHICH THE ARBITER SHOULD 
BE GUIDED 


“The situation of an arbiter appears to me to be more delicate 
than that of a judge, as what he does cannot be corrected.”" It is 
therefore most important that he should be actuated by the purest 
motives and guided by the strictest principles in endeavouring to do 
justice between the parties. They have renounced their right to appeal 
to the Courts of Justice, and committed to him, without appeal or 
review, the decision of their differences; and therefore he ought to act 
in such a manner as to command the confidence of both, as well when 
the submission ends as when it began. An impression, and it is 
feared almost a practice, seems to prevail, where two arbiters are 
nominated, one by each party, that each may act as an advocate or 
agent for his nominator. This is unquestionably wrong. Though 
nominated in this way, each is none the less a judge on the questions 


1See observations of L. P. Robertson > Tranent Coal Co, v. Polson, 7 Dec. 1815, 
in Watson vy, Robertson, 2 Feb, 1895, 22R. S. L. R. 184. 


366. 852 & 53 Vict. c. 49, s. 11; Russell, 
2 See Reduction of Awards, Arbitration, p. 287. 
3 Ledingham v. Elphinstone, 16 Dec. 1859, 7 Per L. Alloway in Mackenzie v. Clark, 
22 D. 245, 19 Dec. 1828, 7 S. 215, 


4 Dalgliesh v. Johnston, 29 Jan. 1742, 
Elchies, Arbitration, 7. 
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submitted, and nothing can be more reprehensible than a judge being 
merely an advocate, agent, or partisan. Hence if a party has advised 
on the question in dispute, he should not be nominated, or if nominated, 
he ought to decline to act. 

In a case where a person who had valued land on a remit from 
the Sheriff to fix the sum to be consigned under the 84th section of the 
Lands Clauses Act, was afterwards appointed oversman by the Lord 
Ordinary ina reference as to compensation for the same subject, where 
parties had failed to agree, objection was taken to his appointment 
on this ground, but it was held that there was not such a legal dis- 
qualification as entitled the Court to prevent him acting. The Lord 
Ordinary and the Court, however, expressed decided opinions that in 
the circumstances he ought to have declined to act.? 

This view is also strongly held in England. In one case® Baron 
Bramwell said : “ Though it is the popular impression that a valuator or 
arbitrator is only to act for the party who appoints him, that is not so 
in law; each valuer or arbitrator is bound to act fairly towards both 
parties, and he contracts a duty to each.” And in another case* Mr. 
Justice Erle said: “It appears in the present case that each of the 
arbitrators has considered himself the agent of the party who nominated 
him, This is a notion which ought strongly to be repudiated, and 
that it is wrong for an arbitrator so nominated to consider himself 
appointed to take care of the interests of one party only, and not of 
the other as well.” 

In conducting the submission the arbiter ought to confine himself 
to the matters therein committed to him, to see that the claims of 
parties are fully and fairly put before him, that he hears parties 
thereon, takes such proof in their presence as he considers necessary, 
makes an inspection in presence of parties if that be desirable, issues 
notes of his proposed findings, and hears parties or allows representa- 
tions thereon, and then, “haying God and a good conscience before his 
eyes,” decide according to the great principle of eternal justice.” 


1 Riddell vy. Lanarkshire and Ayrshire 3 Cooper v. Shuttleworth, 25 L, J. Ex. 
Rly. Co., 4 Feb. 1901, 8 8. L. T. 330, 114. 

2 Mackenzie v. Inverness and Ross-shire 4 Oswald v. Grey, 24 L. J. Q. B. 69. 
Rly, Co., 21 Dec. 1861, 24 D. 251. Redman, p. 110. 


CHAPTER II 


JURISDICTION OF ARBITER UNDER SUBMISSION 


Src. I. WHAT IT EMBRACES 


1. GeneraAL SuBuissrov.—tThe test of the extent of the arbiter’s 
jurisdiction is of course the deed of submission itself, beyond which 
the arbiter cannot go. “The arbiter must confine himself to the 
jurisdiction which the parties have conferred upon him, and in the 
conduct of the arbitration before it comes to final judgment he is 
bound to observe any condition which the parties may have chosen 
to impose upon him by the deed of submission; and he must also 
conform to all those rules for securing the proper administration 
of justice which the law implies in the case of any proceeding before 
an arbiter, as well as in the case of every proceeding before a Court of 
justice.” } 

Where the submission is in general terms, such as of all demands, 
claims, and disputes, questions, and differences depending and subsisting 
between the parties wpon any account, occasion, or transaction whatso- 
ever, there are still certain limits to the matters which fall within 
its scope. In the first place, the definition of the matters referred 
might as well, if not better, be expressed by the words, “all 
disputes” or “all differences,” if comprehensiveness with concise- 
ness be desired. In the second place, it has never been quite 
settled whether such a _ reference can competently comprehend 
questions of heritable right. Bankton seems to hold that it can,2 
while Erskine takes a contrary view.2 In one early case it was 
found that a general submission could not give the judges (arbiters) 
power to pronounce upon heritable rights,t and this was confirmed 
later in another case.? 

A general submission ought not to be so stretched as to include 
rights that cannot be presumed to have fallen under the view of the 
submitters, ¢g. a heritable right of which one of the submitters had 


1 Holmes Oil Co. v. Pumpherston Oil Oo., 3 Ersk. iv. 3. 82. 
11 July 1891, 18 R. (H. L.) 52, per L. Wat- 4 Paterson v. Forret, 4 Mar. 1612, M. 5064. 
son, at p. 55. ° Maxwell v. Maxwell, 27 Feb. 1624, 
* Bankton, 2. 1. 23. 7. 1 Sup. 15. 
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been in possession without any challenge or interruption by the other 
party.? 

It is for the arbiter, in the first instance, to construe the terms of 
submission, but his construction is open to the review of the Court. 
Where the parties themselves are not agreed as to what falls within 
the terms of the submission and what does not, then the decision upon 
that point, though made by the arbiter, is open to the review of a 
Court of Law, which must always be the final judge of such a question. 
Even in cases where the construction of the contract is expressly left 
entirely to the arbiter’s judgment,—that is, that he is to be the sole 
judge of the true intent and meaning of the contract,—the Court will 
construe this strictly, and as not necessarily implying every question. 
Erskine says that “submissions being intended for a most favourable 
purpose, the amicable composing of differences, ought to receive the 
most ample interpretation of which the words are capable.”? Now, 
however, the tendency is rather to construe strictly the words of 
reference, on the principle that, usurping as they do the right of 
recourse to the ordinary tribunals, they should not be allowed to have 
effect beyond their strict legal limitations. In the leading case of 
Blaikie the Lord Chancellor (Lord St. Leonards) said the main point 
was whether or not the arbiter had, under the articles in question, a 
power to determine the construction of all the covenants and obliga- 
tions in the instrument: that led to a consideration of what was the 
true construction of the agreement, although they were very distinct 
questions: and the third question was whether he had exercised 
properly the power which he assumed. The Court there construing 
the agreement, held that the arbiter had the power of construction ; but 
the Court, it will be observed, construed the agreement. 

In a subsequent case the Lord Justice-Clerk (Inglis) said: “An 
arbiter cannot be allowed to oust the jurisdiction of the Courts of law, 
nor can parties be considered as intending to do so, except to the 
extent which they have expressly specified.”* So in a comparatively 
recent case, where disputes “as to the contract, or as to the true intent, 
meaning, or effect thereof,” were referred, the Court held that this did 
not give the arbiter jurisdiction to determine all questions arising upon 
the construction of the contract, but only such questions as required 
to be determined in order to enable him to expiscate his jurisdiction 
under the earlier portion of the clause of reference. It is not easy 
to reconcile this with the decision in Blaikie’s case, where Lord St. 
Leonards dissented; and in this latter Lord-President Robertson also 


1 Kincaid v. Aitkenhead, 15 Dec. 1631, 4 Calder v. Mackay, 10 Feb. 1860, 22 D. 
M. 5064; Hood v. Baillie, 12 Dec. 1832, 741. , 
11S. 209. 5 Mackay v. Leven Police Commissioners, 
Ziv, 3. 82, 1898, 20 R, 1098. 


3 Blaikie vy. Aberdeen Rly. Co., 20 July 
1854, 24 Scot. Jur. 537. © 
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dissented. . The principle, however, to be deduced from later decisions 
is that the submission clause, instead of being liberally, will be strictly 
construed, as being one which deprives parties of one of their most 
valuable rights—an appeal to a Court of justice; and that so far as 
the arbiter’s decision falls within the real scope of the submission, 
it will be upheld; but so far as it goes beyond what the Court conceive 
to be the true limits of the reference, it will fall An arbiter’s duty 
is to judge on the merits of the case on the facts submitted to him, 
but he is not the final judge of the limits of his jurisdiction under the 
reference. | 

In a recent case, on a question of the competency of an arbiter 
dealing with pleas of compensation, the Lord Justice-Clerk (Inglis) 
said: “In the case of a general reference there is actually no room for 
an arbiter entertaining a plea of compensation. No doubt the referee 
is entitled to take up all claims on either side, but he does so not 
because he is entitled to entertain a plea of compensation, but because 
there has been submitted to him all claims of the parties hine inde. 
Parties have submitted their whole claims, and the arbiter arrives at 
his judgment not by giving effect to any plea of compensation, but by 
putting the whole claims of parties together, and by striking the result- 
ing balance., Thus a general submission as much excludes the notion 
of an arbiter giving effect to a plea of compensation as a special 
reference.” ? 

In cases where there exists doubt or ambiguity, the actings of 
parties may tend to interpret the real scope and intent of the sub- 
mission,? and even to extend itt An arbiter having been appointed 
to decide upon a claim “in respect of accounts for goods and work- 
manship supplied by the first party to the second party,’ and 
objections by the second party thereto, issued a final award in which 
he set off against the amount of these accounts payments to account 
said to have been made by bills, and a certain debt alleged to-be due 
upon an independent transaction by the first party to the second party, 
and so brought out a balance against the first party, instead of in his 
favour. The second party sued for this balance. It was held that 
the arbiter had no jurisdiction under the terms of the reference to 
entertain pleas of compensation ; that the scope of the reference had not 
been extended by the actings of parties; and the action was dismissed. 

When Court to Determine Parties must State the Dispute—In Mackay’s 
case ° it was observed by Lord Adam and Lord Kinnear, that where one 


1 See Caledonian Rly. Co. v. Greenock and 3 Wilson v. Porter, 19 June 1880, 17 
Wemyss Bay Rly. Co., 10 M. 892, affd. 1874, 98. L. R. 675. 


1R. (H. L.) 8; Shiels v. Shiels, 1894, 1 R. 4 North British Rly. Co. v. Barr, 1855, 
502. 18 D. 102; see L. Deas, at p. 107. 
* Lord Justice-Clerk (Inglis) in If‘Hwan > Mackay v. Leven Police Commissioners, 


v. Middleton, 14 Dec. 1866, 5 Macph. 159, 1898, 20 R. 1093, 
at p. 163, 
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of the parties to a contract brings an action against the other for 
decree ordaining the defender to join in referring a question as to the 
meaning of the contract, in terms of the clause of reference, it is not 
enough for the pursuer simply to aver that such a question has arisen ; 
he must set forth specially what the matter in dispute is, in order to 
enable the Court to determine whether a question really exists. And 
this was followed recently by a decision that the party seeking to 
enforce an arbitration clause in a contract, whereby “any disputes 
that may arise between the parties with reference to this contract, 
and the conditions and obligations herein prescribed,” are referred to 
arbitration, must state what the question is which has arisen; and the 
Court will construe the contract to the extent of determining whether 
the question raised falls within the arbitration clause.! 

2. SpzcrAL SuBMiIssiov.—The same rules of construction are 
applied to this as to a general submission, or ordinary contract. 
The matter or matters submitted should be stated in clear, precise, 
and unambiguous terms, so that there should be no room for difference 
as to what is referred. When that is done, the subjects referred must 
be strictly adhered to, and nothing extraneous or beyond these matters 
will be allowed to be introduced, 

In a case where the question was as to whether an arbiter was entitled 
to deal with a plea of compensation, the Lord Justice-Clerk (Inglis) 2 
said : “I think the arbiter was quite right in holding that it did not fall 
within the reference. It could only be maintained to have so fallen 
as a plea of compensation. Now, the arbiter had no jurisdiction to 
entertain such a plea. ‘Take the case of a specific reference, eg. of a 
special claim or set of accounts. He can only ascertain the amount 
of the claims or the balance due on the accounts, and give decree for it. 
He stands in a different position from a Court of law. All his 
jurisdiction flows from the consent of parties.” 

3. MrxEp or GanvERAL-SPECIAL SUBMISSION.—The rules of con- 
struction in this case are the same, with the important exception that 
where there is an enumeration of special matters the general clause 
will comprehend only matters ejusdem generis with the special matters 
detailed. Erskine says: “The general clause is not to be extended to 
subjects or claims of a different kind, or of greater importance, than 
any of the particular mentioned in the special; for if the granter had 
not intended to confine himself to the same species, or of as small 
importance, as those which appear from the deed to have been under 
his view, it is presumed he would have expressed his whole intention as 
clearly as he has done in the special part of it.”* So a general clause 
in a submission “anent all matters debateable” was found not to 


1 Stewart v. Young’s Paraffin Light and 8 Ersk, iii. 4. 9, iv. 8. 83; Stair, i. 18. 2; 
Mineral Oil Co., 1898 (0. H.), 6S. L. T.98. Lord Chancellor (Brougham) in Henry v. 
2 M‘Ewan v, Middleton, supra. M ‘Ewan, 1834, 7 W. & S, 411, at p. 432. 


132 TO WHOM REFERENCE MAY BE MADE 


extend to matters of greater consequence than those expressed ; and 
in a general submission of “all debateable matters between the parties ” 
and one matter per expressum, it was held that the decision of the 
special matter exhausted the reference.” 


Sec. LI. To wuat DATE JURISDICTION EXTENDS 


The general rule is that a reference of all disputes, or all differ- 
ences, or such comprehensive terms, only includes those actually 
existing at the date of the submission. In an old case parties entered 
into a general submission of all claims except one claim, and there-’ 
after submitted that to the same arbiter without a general clause. 
The arbiters gave their decreet on both, and ordered discharges of 
all claims before the date of the last submission. In a suspension 
the Lords thought there was no nullity in the decreet; that though 
the decreet would be good only as to claims preceding the first sub- 
mission, yet that was no nullity, especially since there were no new 
claims; and there had been sundry decreet-arbitrals ordering such 
discharges of all claims erroneously preceding the decreet, instead of 
preceding the submission, which were not found to annul the decreet 
as to the matters submitted. 


1 Inchefiray v. Oliphant, 4 Mar. 1607, 3 Mackenzie v. Calder, 11 June 1751, 
M. 5063. Elchies, Arbitration, 9. ; 
2 Stewart v. Mercer, 23 Feb. 1709, M. 6836. 


CHAPTER III 


DURATION OF ARBITER’S POWERS 


Sec. I. WHEN SUBMISSION DOES NOT FIx TIME 


As the arbiter derives his authority only from the submission, the 
duration thereof must be determined by the writ; and in all cases 
the submission ends with the issue and delivery of the award, except 
in ancillary references. In entering into a submission the parties 
may fix at their own discretion the duration thereof. 

1. Were Time Frxep.—When the deed fixes a time within 
which the arbiters are to give their decision, and does not empower 
them to prorogate, the submission expires ipso facto on the lapse of 
the time so specified! Parties may, however, homologate the continued 
exercise of the arbiter’s functions beyond the fixed period, to the 
extent of excluding objection on this ground ;? but arbiters cannot of 
themselves, without express or clearly implied authority, prorogate the 
submission.2 The submission generally gives a power to the arbiter 
to prorogate, but such prorogation must be made within the original 
or enlarged term of the submission.* 

2. Wuaert Dare Lerr BLANK.—When the day within which the 
arbiters are to decide is left blank in the submission, their power of 
deciding has been by practice limited to a year. “ As this hath pro- 
ceeded from the words of style, by which the arbiters are empowered 
to determine against the day of next to 
come, which clause in what way soever the blanks shall be filled up, 
cannot possibly reach beyond the year; therefore, where the sub- 
mission contains no blank, but refers indefinitely the subjects in 
question to the decision of arbiters, without limiting them to any 
determinate time, it ought, like other contracts or obligations, to sub- 
sist for forty years” ;° and there are numerous decisions to this effect.° 


1 Ersk. iv. 8. 82; Cunningham v. Drum- 3 Gowans v. Duncan, 3 Feb. 1859, 21 D. 
mond, 17 May 1491, M, 635; Freeland y. 408. 
Freeland, 28 Feb. 1666, M. 646; Pitcairn 4 Ersk. iv. 8. 29. Note 175, 
vy. More, 2 Dec. 1680, M. 647; Donaldson 5 Ersk. iv. 8. 29; Halkett v. Earl of 
v. Donaldson, 26 Jan. 1770, Dict, Arbt, Higin, 16 Dec. 1826, 5 S. 154; Mleming vy, 
App. I. Wilson & M‘Lellan, 7 July 1827, 5S. 906 ; 
2 Fleming v. Wilson, 1827, 5 S. 906; Brysson v. Mitchell, 10 June 1823, 2 8, 382, 
Paul v, Henderson, 1867, 5 M. 613, 6 Hay vy. Larl of Eglinton, 25 Feb, 16380, 
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The submission expires in like manner on the lapse of a year 
although the words used be “ to the day of 
next,”! or although the restrictive words “next” or “next to 
come” be not expressed? if no power to prorogate be given and 
exercised. 

The same result would seem to follow where there is no blank or 
date between which the arbiters should determine, even if there be a 
power of prorogation conferred. Thus in a submission bearing no 
days betwixt which the arbiters should determine, “the Lords 
found the decree-arbitral null, proceeding upon a submission of this 
tenor: submitting to the arbiters, ‘aye and while they meet, at any day 
and place they found convenient, with power of prorogation,’ without 
any particular day for their giving sentence blank or filled up; because 
the decree-arbitral was not within a year of the date of submission 
nor any prorogation during that time.” 3 

3. Submission Untimitep in Trmz—Where the submission 
neither expresses a time nor leaves a blank in ordinary form, but 
refers matters to arbiters, without limiting them to time, Erskine, as 
above stated, holds that the contract ought to subsist for forty years.* 
The question as to the duration of an unlimited submission came 
before the whole Court in a reduction of a submission in re mercatoria. 
The following opinion was given by twelve of the fifteen consulted 
judges :—“ As the letter of reference between these parties is not 
limited to any determinate time within which the arbiter or 
oversman were to give their award, and does not contain the usual 
blank, as applicable to the duration of the power of the arbiter, we 
are of opinion that the powers of the arbiters and oversman did not 
expire at the lapse of a year from the date of the letter of reference, 
and that the parties were bound by the award at whatever time pro- 
nounced.” The other three judges held that the reference had lapsed. 
It is true that this submission was in re mercatoria, but the judgment was 
followed thirty years later in Hill’s case, which related to the taking of 
land. In Hill the parties had entered into a submission, under the Lands 
Clauses Act, limited in its endurance to three months, which period 
expired, and the reference fell. The parties then, by minute, renewed 
the written submission, and of new submitted and referred to the 
same arbiters and oversman. The Court held that by this minute 
parties had entered into a new and substantive submission, which, as 
it did not contain any limitation in point of time, did not fall in three 


M. 637 ; Boswell vy. Lindsay, 8 Feb. 1669, 5 Menzies v. Macgregor, 1665, M. 639, 2 
M. 9152. Sup. 137. 

1 Thomson v. Norton, 28 Jan. 1818, F. C. * See'cases quoted ante, p. 183. 

* Stark v. Thom, 23 Dec. 1820, F. C., > Fleming v. Wilson, 7 July 1827, 5S. 


App. III. See also Zaylor v. Grieve, 25 906. 
Noy. 1800 F. ©. ; M‘Kessock v. Drew, 14 
Nov. 1822, 28, 13. 
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months, or by the lapse of year and day; and therefore, as there was 
still a subsisting submission, an action which had been raised could 
not be insisted in. The Lord Justice-Clerk (Boyle), said: “The case 
falls under the rule in the case of Fleming v. Wilson & M‘Lellan, in 
which it was held that a submission, where it is generally expressed 
without any limitation in point of time, and without the usual blank 
clause applicable to its endurance, does not fall by the lapse of year 
and day.” 


Sec. Il. ProroGatinc THE SUBMISSION 


Prorogation is an act of jurisdiction whereby an arbiter extends 
the time for the performance of the duties of his office, where, but 
for the extension, the object of the submission might be exposed to 
defeat. It has the effect of perpetuating his powers for the period 
of the extended time. A submission which is partly statutory and 
partly common law, or mixed, as it is termed, may be competently 
prorogated.? 

1. PRoROGATION BY ARBITER.—Express power is required from 
the parties to the arbiter to prorogate, unless in ancillary submissions, 
where this is held to be implied. Unless, however, the arbiter has 
had the power conferred upon him, he cannot exercise it effectually, 
and the submission falls either by the lapse of the time expressly fixed 
in the reference, or by ordinary operation of law within a year.2 In 
certain circumstances, however, as already explained, the submission 
may continue, without prorogation, for the period of the long pre- 
scription.+* 

2. No IuptizD PowkER TO ProroGATE.—lIt may be generally 
laid down that the power to prorogate is not implied in a submission, 
except in that of an ancillary nature, where, as it forms part of a 
primary contract, a prorogation is not necessary to maintain it, so 
long as the principal contract endures.? The actings and pleadings of 
parties, however, after the term of the submission, have been construed 
as implying a power to prorogate; but these require to be very clear 
in their nature.® 

3. ProrogaTion BY Parti“s.—Where the parties have not con- 
ferred a power of prorogation on the arbiters, they may themselves 
prorogate as often as they deem expedient. Each prorogation is, 


1 Fill v. Dundee and Perth Rly., 16 July, 5 Halkett v. E. of Elgin, 1826, 5S, 154 ; 
1852, 14 D. 1034. Watmore v. Burns, 1839, 1 D. 743 ; Mondt- 

2 Clark vy. City of Glasgow Union Rly. Co., — gomerie v. Carrick, 1849, 12 D. 274 ; Orrell 
17 Dec. 1868, 6S. L. R. 185. y. Orrell, 1859, 21 D. 554. 

3 Donaldson v. Donaldson, 26 Jan. 1770, 6 Gowans vy. Duncan, 1859, 21 D. 408; 
Dict. Arbt., App. I. Paul v. Henderson, 1867, 5 M. 613. 


4 Ersk. iv. 3. 29; Fleming, supra ; [id/, 
supra. 
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however, practically a new submission,’ and should be executed with - 
the proper formalities of a probative writ. It may be executed on 
the original submission, in which case it does not require a fresh 
stamp; or in any event, the want of a stamp is not a sufficient ground 
of reduction.” 

4. How Prorogarion suoutp BE Mapr.—A prorogation is in 
practice usually made by writing a minute on the submission itself, or 
in the minutes of procedure, It does not require to be holograph 
or tested, but must be dated and signed by the arbiter or arbiters, 
which, as an official act, is sufficient authentication of the writ.2 It 
is usually made on the arbiter’s own initiative, and does not require 
notice of the making, nor of its being made, to be sent to the parties. 
Nor does it require to be stamped.* 

5. PROROGATION MUST BE MADE WITHIN ORIGINAL PERIOD.—The 
first prorogation must be executed before the expiry of the period 
fixed by the submission. If there be more arbiters than one this 
must be done by all, or by a majority of them, if empowered so. to 
act before the expiry of the time. Subsequent prorogations should 
be executed in like manner. “When the minute prorogates to the 


day of next to come, in what way soever the 
blanks shall be filled up, they cannot possibly reach beyond the year” ;° 
or when it is “to the day of next,’® or 


without the words “ next to come” or “next,” the same result follows,’ 
and the submission expires by the lapse of a year from the first- 
mentioned date. This result is not obviated by the fact that the 
arbiters have devolved on an oversman, as a devolution does not imply 
a prorogation.§ 

In one case where a prorogation was made on 5th February 1823 
“to the day of next,” and the next proroga- 
tion was only made on 6th February 1824, the Court held, with some 
doubt, that the prorogation was timeously made, as being within year 
and day.® It is, however, never either a safe or a prudent course to 
delay prorogating till the very last day, and the proper course is to — 
prorogate within the year. 

A submission limited “to the day of 
next to come,” with power to the arbiters to prorogate to any further 
day at pleasure, was found to expire by the lapse of a year from the 

1 Mill vy. Dundee and Perth Riy. Co., 14 5 Ersk. iv. 8. 29. See Note 175. 


D. 1034. 6 Thomson v. Norton, 28 Jan. 1818, F. C. 
* Paterson v. Sanderson, 15 May 1829, " Stark v. Thom, 28 Dec. 1820, F. C. 
78. 616. (App.). 
® Stewart v. Watherstone, 8 Mar. 1804, 8 Thomson, supra. 


F. C.; Kirkaldy v. Dalgairn’s Trs., 16 ° Earl of Dunmore v. M‘Inturner, 138 May 

June 1809, F. C.; Gordon v. Monteith, 10 1829, 7 8. 595. Re ‘‘vear and day,’’ see 

Dec, 1812, F, C. (following Stewart, supra); Ersk. iv. 8. 29, and contra, Bank. i. 23. 

Ewing & Co. v. Dewar, 19 Dec. 1820, F.C. 7; Menzies v. Macgregor, Feb. 1665, M. 
* Paterson v. Sanderson, supra. 639. 
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date of a prorogation “ to the day of 
not followed by the words “next to come.” 1 

On the other hand, where a submission has been expressly 
declared to subsist despite the death of either of the parties, and 
‘the arbiter has a power of prorogation, and has duly exercised it, an 
award pronounced at any time after the death of one of the parties 
is good,” as the submission is virtually unlimited as regards time. 

6. PROROGATION ASSUMED BY ADOPTION, ACQUIESCENCE, OR 
HomoLocATion.—The jurisdiction of the arbiter being derived from 
the parties, they may by their actings perpetuate the submission 
without a written prorogation, as by continuing to appear and plead 
before him, or otherwise indicating their desire that the submission 
should subsist. The tendency of the Court is to hold a submission 
subsisting where that is the parties’ evident desire, and this may be 
gathered from their whole actings in the matter. Thus where one 
of the parties to a submission brought a reduction of the decree- 
arbitral, on the ground that the submission had fallen at a date prior 
to that of the decree, in consequence of the arbiter having neglected 
to prorogate it,—it was held that the pursuer was barred by either 
homologation or personal bar from pleading the want of prorogation, 
because the parties had continued to plead before the arbiter, and to 
conduct themselves as on the footing of a subsisting submission, long 
after the date of the alleged lapse of the submission.+ 

7. ProrogaTion BY OvERSMAN.—Where power of prorogation 
is conferred on the arbiter, it is usual and expedient to confer this on 
the oversman; and although this be not done in express terms, if it 
can be read as a fair construction of the contract,> or even implied 
to be the true meaning intended by the parties to the contract, the 
Court will give effect to this, and hold the oversman to have such 
power. Thus it has been held by the House of Lords that when 
arbiters having an express power to prorogate execute a devolution 
on an oversman, the power to prorogate, even although it is not 
expressly conferred in the submission, devolves upon him also. 

8. PROROGATION BY OVERSMAN DOES Nor ENLARGE Limit oF 
ArsirEr’s Timn.—aA prorogation executed by an oversman does not, 
however, enlarge the time allowed to the arbiters to make their 
award so far as regards the points not devolved; and guoad those 
points, the submission will fall, to the extent of precluding a valid 


,’ though 


1 Stark v. Thom, supra. 

2 Ewing & Co. v. Dewar, 19 Dec. 1820, 
H.C; 

3 Fleming v. Wilson, etc., 7 July 1827, 
5 S. 906; Paul v. Henderson, 15 Mar, 
1867, 5 M. 613; Gowans vy. Duncan, 3 Feb. 
1829, 21 D. 403. For older cases, see Mactd- 
hose, 13 July 1738, 5 Br. Supp. 204, and 


Note by Bell (Arbt.), 824, on Wight v. 
Herriot, 20 Jan. 1780, F. C. 

4 Paul v. Henderson, 15 Mar. 
Macph. 613, 39 Jur. 307. 

5 MacBryde v. MacRae’s Eurs., 21 July 
1748, M. 657. 

6 Glover v. Glover, 11 Feb. 1805, 4 Pat. 
655. 
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award, if the arbiters fail to prorogate timeously. While the arbiters 
may have power, in their discretion, to prorogate the submission as 
regards all the matters referred by it to them, the oversman has the 
power to prorogate the submission only in regard to the matters 
actually referred to or devolved upon him.t A prorogation, therefore, 
of the whole submission by an oversman, including points on which 
the arbiters are already agreed, will not validate a subsequent award 
by the arbiters upon these matters. In practice the arbiters pro- 
nounce an interim decree, exhausting the points on which they are 
agreed, and qguoad ultra devolve the submission; but in those cases 
where a power to make interim awards is not contained in the 
submission, the end is attained by devolving the whole matters of the 
reference. 


Sec. III. REvoKING THE ARBITER’S APPOINTMENT 


1. No Revocation By Common LAw aT WiLL OF PARTY.— 
The contract of submission being a mutual and onerous contract 
entered into by two or more parties, has never in Scotland been held 
revocable at the will of either party singly,? and no such power has ever 
existed at common law; but there is nothing to prevent parties mutually 
agreeing to revoke the submission at any time prior to the award. 

The law of England was long wholly at variance with the Scots 
law on this point. At common law a power of revocation always 
existed, but its abuse at length led to the passing of 3 & 4 Will. Iv. 
c. 42, by which there can be no revocation by a party without leave 
of the Court. But it must be borne in mind that the English law 
always assumes that arbitrations proceed at sight of and subject to the 
control of the Courts. In England submissions are judicial pro- 
ceedings ; in Scotland they are generally extrajudicial. 

2. BankRuPToY Nor A Revocatioy.—The_ bankruptey of any 
of the parties does not operate as a revocation of the submission nor 
cause it to fall.4 

Intimation should, however, at once be made to the trustee on 
the bankrupt estate of the subsistence of the submission, in order that 
he may appear for his interest. If this be omitted and the trustee 
do not appear, the result may be fatal to the award. Even where a 
trustee has not been appointed, intimation should be made to the 
creditors if it be intended to proceed therein before a trustee is 
appointed, otherwise the award will be set aside;® but the safer 
course is not to proceed in the submission after the bankruptcy till 


1 Lang, 8 May 1855, 2 Macq. 93 (revers- > See Russell on Arbitration, pp. 109-110, 
ing Lang v. Brown, 23 Nov. 1852, 15 D. 4 Grant v. Girdwood & Co., 28 June 1820, 
38). ¥. C. 


2 Bell, p. 28. > Barbour v. Wight, 21 Noy. 1811, F. C. 
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a trustee is appointed, and then to intimate to him, giving him a 
reasonable time to appear if so advised. If the trustee appear, he 
should be careful not to allow the decree to go against him as trustee, 
or to render the estate liable for any sum decerned for, preferably, in 
respect of his appearance as trustee. The proper course is to award 
for or against the bankrupt; in the latter case a ranking being given 
on the estate. If the bankrupt have been discharged on a composition, 
a creditor who has entered into a submission with the bankrupt as to 
his claim may charge him or his cautioner for the amount thereof, 
even though he may not previously have been ranked on the estate. 
3. Doks Marriace or A FEMALE ReEvoKE—The question as 
to the effect of the marriage of a female party who has previously 
entered into a submission and been married during its subsistence, 
has never been definitely settled in Scotland. Fraser held that a 
submission entered into by an unmarried woman falls by her 
marriage.” The cases referred to, however, hardly bear out the 
broad general statement. Twilfer’s case was that of a woman and 
her husband submitting a question as to her heritage, and then 
attempting to reduce the decree on the grounds which were unsuccess- 
ful3 In the case of Maitland the ladies were minors on entering 
into the submission, and a decree was pronounced without the 
knowledge of, or intimation to, their husbands on their respective 
marriages, and after the death of the curator. Lord President 
Campbell seems to have been of opinion that the submission “was at 
an end by the marriage of the ladies and their coming under the 
curators, who should have been made parties, and are not bound 
otherwise. Mr. Bell holds that “in the event of a woman marrying 
after having become a party to a contract of submission, the sub- 
mission would not wso facto fall; but the husband would be entitled, 
if he chose, and would be bound, if required by the other party, to 
sist himself and carry on the submission. But the point is not free 
from difficulty.”> This seems the better opinion. Incidentally this 
‘point was raised, but did not require to be decided, in a case where a 
married woman entered upon a submission with her husband’s consent, 
and the latter died before an award was given.® Lord Fullerton there 
said:7 “One point argued, as to the effect of the death of the husband, 
is not free from difficulty. Viewing it in the light of the husband 
appearing as curator for the wife, it seems to me that as the wife 
-entered into the submission with the consent of her legal guardian, 
his death should not void the submission ; but the peculiarity here is, 


1 Smith v. Hall, 13 June 1828, 6S. 975. 4 Hume’s Session Papers, 1796. 

2 Fraser, Husband and Wife, p. 513 (2nd 5 Bell, Arbitration, 2nd ed., pp. 101- 
ed.). 102, 

° Tailfer v. Hamilton, 21 Jan. 1735, M. 6 Robertson v. Cheyne, 6 Feb, 1847, 9 D. 
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that the claims on her part were claims for arrears of rent, which 
were therefore moveable, and consequently belonged to the husband 
himself. This renders the point one of some nicety; and I would 
not be understood as giving any opinion upon the subject without 
further argument.” It is certainly, however, the wisest and most 
reasonable course, and in practice obviates any challenge, to give 
notice to the husband for his interest, leaving it to his discretion to 
appear or not as he may be advised. 

In England the marriage of a woman who was party to a 
submission before the award was made formerly operated a revocation 
of the submission ipso facto; but this is now remedied by the Married 
Women’s Property Act, 1882 (45 & 46 Vict. c. 75), which continues 
her liability in respect and to the extent of her separate property for 
all contracts entered into by her before her marriage. There is not 
a similar provision in any of the Married Women’s Property Acts for 
Scotland, which seems to indicate that such a provision was not 
requisite to modify the existing law of that country.’ 

4, REVOCATION BY REFUSAL TO ACT,;.OR BY DEATH OF 
ARBITER.—A submission may terminate by the refusal to act, or by 
the death of a sole arbiter. In the case of the arbiter renouncing his ~ 
office, weighty reasons must be assigned; otherwise the Court will not 
allow him to renounce, but compel him to fulfil the duties of his 
office.2 No rule can be laid down as to the sufficiency of reasons to 
justify an arbiter renouncing a submission. Each case must be judged 
on its own merits; but ill-health, absence abroad, or emerging interest, 
and such like reasons, might all be favourably regarded by the Court.® 
In the case of the death of a sole arbiter, or one of two or even 
more arbiters, the submission lapses in like manner, unless express 
provision is made to the contrary effect. The provisions of the 
Arbitration Act, 1894 (secs. 2 and 3),> would probably meet such an 
event, and in such a case the Court would appoint an arbiter in the 
event of either or both of the parties failing to concur.® 

While the reference was to two arbiters, the same difficulty arose 
formerly on the death of one. Now, however, this is provided for by 
sec. 3 of the Arbitration Act, which authorises the Court to appoint, 
in the event of one of the parties refusing or failing to do so. 

The above rule, however, never applied to ancillary submissions, 
which subsist till the termination of the principal contract. 

5. RevocATION BY DISAGREEMENT OF TWO ARBITERS.— 


1 Charnley v. Winstanley, 5 East, 266 ; 4 Ersk. iv. o,04. 
M‘Cann v. 0’ Ferall, 8 C. & F. 30. Russell 5 57 & 58 Vict. c. 18. 
(8th ed.), p. 112. 8 Reid v. Walker, 15 Dec. 1826, 5 S. 140; 
* Marshall v. Edinburgh and Glasgow Rly. Dixon v. Campbell, 25 June 1830, 8 S. 970 ' 
Co., 26 Mar. 1853, 15 D. 6038. Smith v. Wharton-Duff, 28 Feb. 1848, 5 D. 


® See L. P, M‘Neill in Marshall, supra, 749. 
at p. 605. 
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Formerly, where arbiters were not empowered to name an oversman 
the submission might become abortive, as the whole Court held that 
it had no power to do sot It was never decided, however, that the 
submission thereby fell; and in the case of an ancillary submission 
it certainly did not. The difficulty is now, however, provided against 
by sec. 4 of the Arbitration Act, which authorises the Court to appoint 
an oversman. 

6. Revocation BY DxratH or a Party.—A_ submission 
ordinarily falls by the death of either of the parties? The sub- 
mission may, however, provide that it shall continue to subsist in 
such an event, and this will be given effect to.2 Where trustees, as 
such, have entered upon a submission, the trust, and not the trustees 
individually, is the true party to the reference, and the death of any 
of the trustees does not operate the determination of the contract.* 
A submission does not fall by a reduction of it being raised.’ 


Sec. [V. PowrER oF ARBITER TERMINATED BY ISSUING AWARD 


The sole object of a submission being to settle differences and 
pronounce judgment thereon, so soon as a final award is issued the 
powers of the arbiter are ended, his office is fwnctus, and the sub- 
mission is closed. But an arbiter, though he may actually have 
signed a formal award, is not thereby fwnctus till it has been delivered.® 
Till this is done, it is quite within his power to alter or cancel it, 
provided this be done before the expiry of the original or extended 
period of the submission. 

Where, however, the decree has been signed and duly delivered, 
the arbiters’ powers are ended. Arbiters cannot safely give an award 
with any reservations of their authority. It is a very doubtful pro- 
ceeding to order deeds to be executed at the sight of the arbiters after 
the reference is closed, for with that event their authority ceases. 
Erskine says: “It would seem that they cannot in any decree, though 
pronounced in due time, reserve to themselves a power to direct the 
execution of it, by prescribing rules to the parties, after the day 
limited by the submission. They cannot ex. gr. ordain the writings 
which the parties were by the decree to grant hinc inde to others, to 
be extended at their sight, when the term of their powers shall be 
elapsed, since that would be assuming a right to themselves wltra vires 
compromissi, which the submitters had thought fit to deny them.”? 

In one old case, it is true that the Lord President and Lord Dun, 


1 Merry & Cunninghame vy. Brown, 7 4 Alewander’s Trs, v. Dymocks Trs., 
June 1860, 22 D. 1148. See L. P. Inglis, 13 July 1883, 10 R, 1189, 
at p. 1155. 5 Abbot v. Skelton, 12 May 1824, 38. 4. 
2Ersk. iv. 8. 29; Robertson v. Cheyne, 8 As to what constitutes ‘‘delivery,” see 
6 Feb. 1847, 9 D. 599. the remarks on this subject at p. 189, 


3 Ewing & Co. v, Dewar, 19 Dec, 1820, F.C. 7 Ersk, iv. 3. 32, 
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as arbiters, ordained the parties to execute mutual discharges of all 
actions or claims competent to them fine ide. <A reduction was 
brought on the ground, inter alia, that “the arbiters prorogate their 
own power after the submission was expired, by ordaining all writs 
in implement or for reduction of the decreet to be executed at their 
sight. The Court, however, repelled the reason founded on the 
prorogation,” and sustained the award ;' but this judgment is probably 
of doubtful validity, and is quite inconsistent with Erskine’s opinion. 
The point is, however, not without interest, and may be said in 
modern practice to be undecided. It need hardly be mentioned, also, 
that the arbiter is fwnctus by devolution, to the extent of the matters 
devolved.? 

An arbiter’s powers, however, are not so exhausted by his pro- 
nouncing an improbative award as to make it incompetent for him 
subsequently to execute a probative award substantially to the same 
effect, but adopting the terms thereof to the state of matters at the 
date of executing it.’ 


1 Erskine v. Cochrane, 80 July 1714, M. 3 Reid v. Walker, 15 Dec. 1826, 5 S. 
Dict. 649. 140; Bannatyne v. Gibson & Clark, 2 Dec. 

2 See under ‘‘Prorogation,” and Lang v. 1862, 1 Macph. 90; Zarl of Hopetoun vy. 
Brown, 2 Macq. 93, Scots Mines Co., 6 Mar. 1856, 18 D. 739. 


CHAPTER IV 


POWER AND DUTY OF ARBITER BEFORE AWARDING 


Sec. I. PRocEDURE IN REFERENCE 


1. IvtimATine SuBMission TO ARBITER.—Where there is only 
one arbiter, the principal submission is usually handed or sent to him 
by the party who has completed the same. Where there are two 
arbiters, they are usually asked to appoint a clerk, to whom the 
principal submission is sent. The clerk thereupon writes the minute 
of acceptance by the arbiters on the submission, transmits it to each 
of the arbiters for signature, and after completion sends them copies 
for their use. 

It has been held irrelevant to object that arbiters had not accepted 
for a year after the contract,' as arbiters acting implies acceptance.” 

2. PowER OF ARBITER TO REGULATE PROCEDURE IN REFER- 
ENCE—(a) To Determine how Reference to be ConductediwAn arbiter 
is practically a private judge, and possesses inherently, in virtue of 
his office, the powers necessary for expiscating and deciding the 
matters submitted for his judgment. It is usual to confer powers in , 
the submission, by authorising the arbiter to receive the claims and — 


answers of parties, take all manner of probation he may think neces- 4. 


sary by writ, witnesses, or oath of party, and to hear_parties thereon, 
If any special power is to be conferred, it should be expressed. If 
this be not done, only the necessary powers are implied. “In all 
grants of jurisdiction, whether civil or criminal, supreme or inferior, 
every power is understood to_be conferred, without which the jurisdic- 
tion cannot be explicated.”* This substantially applies to arbiters 
so far as the parties can bestow it, subject to the qualification that 
being only private judges, the arbiters cannot enforce their orders, for 
which resort must be had to judicial process. 

(b) To Fia Time and Place of Meeting.—tt is entirely in the dis- 
cretion of the arbiter to fix the time and place of meeting, though it 
is the practice for the arbiter, by the clerk, to consult the convenience 
of parties. At what time the first meeting should be held is de- 

1 Brysson v. Mitchell, 10 June‘ 1823, 2 S, 2 Ewing v. Gardner, 19 Jan. 1773, M. 659, 
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pendent on the nature of the submission. In some cases a meeting 
immediately after the arbiter’s acceptance of office, to determine pro- 
cedure, may save time, trouble, and expense; but that is entirely 
within the arbiter’s discretion. ei 

(c) Intimation of Attendance of Cownsel_—When one of the parties 
intends to be represented by counsel, it is the duty of that party to 
intimate this to the other party, so that he may have the same 
advantage if so disposed. In a case in England where such notice 
had not been given, and where counsel appeared for one party 
the other craved an adjournment to have counsel also, which the 
arbiter refused. The Court annulled the award, on the ground that 
the arbiter had thus not acted fairly between the parties1 Under 
the Friendly Societies Act in England, it is competent for arbitrators 
to decline to hear counsel,? and probably this discretion applies to all 
arbiters. 

3. ARBITER’S DISCRETION— WueEN REVIEWED.—The discretion of 
the arbiter in the conduct of the reference will not be reviewed so 
long as he does strictly equal justice between the parties, and does 
not allow to the one that which he denies to the other. But if he 
violate this rule, and allows to one party what he denies to the other, 
as hearing one party and refusing to hear the other party, allowing or 
considering the proof of one party and refusing to allow and failing to 
consider, or allow opportunity for getting the proof of the other, his 
discretion will undoubtedly be subject to review, with the probability 
of an award that has followed on such procedure being set aside. 
The same rule obtains in England.* 

4, ORDINARY CoURSE OF A REFERENCE—The ordinary course 
of a formal submission is very analogous to a case in court. After 
the arbiter has accepted office, he Beh oe issues an order for claims 
and answers, allows a revisal or adjustment, closes the record, and 
hears parties or their counsel or agents. He is not bound, however, 
to follow this course, as there is no “pactionlae Sanur a process before 
an arbiter, and he has a very large discretionary power in directing 
what course the reference should take. It may sometimes be con- 
venient to have a meeting immediately after the arbiter has accepted 
office, to arrange and settle the procedure ; but this is a matter in 
the arbiter’s discretion, as to which he must be guided by the 
special circumstances and nature of the particular case to be 
decided. 

Where » the terms of the submission fully disclose the nature of the 
claim, it is not necessary that parties lodge claims after the submission 

1 Whateley vy. Morland, 3 L. J. Ex. 58, 2 ® Mitchell v. Cable, 17 June 1848, 10 D. 
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has been accepted.1_ Not even where the parties press for an order 
for written claims is the arbiter bound to accede, the matter being 
solely in his discretion, and his refusal does not form a valid provad 
of complaint.? 


In formal submissions it is, however, the usual and certainly a safe 


practice to order claims and answers within a specified time, with such 
adjustment or revisal, if any, as may be deemed necessary. The 


arbiter may also order production of any documents he may think. 


necessary to expiscate the facts of the case. It is then usual, as in 
a case in court, to write a short interlocutor closing the record, or 
simply to write on the proceedings “record closed,” and have it signed 
by the arbiter. 

5, H#ARING PARTIES.—‘In most cases parties ought to be heard.”8 
As a general rule the most convenient time for a hearing is after the 
record is closed, as then further procedure is determined, and parties, 
by discussion, may either = the _proof, have. an inspection, or dis- 


In all submissions it is a a ‘and prudent practice to have at ER 


one hearing before an arbiter gives judgment. 


(a) Is ee biter bound to hear Parties?—As a general rule it sites 


be stated that, in formal submissions, an arbiter is bound to hear 
the parties on the facts and the law of the case before giving judg- 
ment. There may, however, be circumstances in the nature of the 
case, or in the special skill and knowledge of the arbiter, which render 
- the hearing of parties by him largely a matter in his discretion, the 
failure to a which will not necessarily vitiate his award.* But so 
strongly is the right of a party to be heard, before judgment is given, 
implanted in our system of jurisprudence, that even although the 
parties may not have craved a hearing, yet if they have not expressly 
waived their right, and it appears that the arbiter could not properly 
discharge his duty without a hearing, the Court will set aside an 
award on that ground.’ Lord Cockburn in this case said:* “ A party 
may have little to say, or nothing of value, but it is he who is to 
judge of this, and therefore no arbiter and no judge can proceed safely 
unless he give him an opportunity of stating his case.” This was a 
judicial reference, but the principle is applicable to an ordinary 
submission. 

If the arbiter hears parties once, however, it is entirely within his 


discretion whether he will allow further hearings,’ and, if so, at what 


1 Ledingham v. Elphinstone, 16 Dec. 1859, 4 M‘Noir, supra. 
22 D. 245, 32 Jur. 102. 5 Langmuir v. Sloan, 21 May 1840, 2 D. 
2 Barr v. Macnaughton, 18 Nov. 1852, 15 877. 


D. 21, and Lord Ordinary’s Opinion, at 6 At p. 879 of 2 D. 
p. 25, 7 Brakenrig v. Menzies, 17 Dec. 1841, 4 


3 M‘Nair’s Trs. v. Roxburgh, 16 Feb. D. 274; Mackenzie v. Girvan, 3 D. 818; 
1855, 17 D. 445. See L. Deas, at p. 450. affd. 2 Bell’s App. 43. 


5 fe) 


es, 


ft 


146 TO WHOM. REFERENCE MAY BE MADE 


time. “If the arbiter fairly heard the parties after the proof, it 
belonged to his discretion whether he saw cause to hear more. It is 
not a necessary allowance ‘to the course of ‘eternal justice’ to hear 
interminably.” ! 

Where, however, the arbiter hears one of the parties, he is bound 
to hear the other, unless he is to decide wholly in his favour. In this 
respect he has not any discretion, and must act quite impartially. 
“Tt was impossible that an award could stand where the arbiter heard 
one party and refused to hear the other.” ? 

(b) Must Arbiter allow Counsel or Agents—It seems to be within 
the discretion of the arbiter whether he will allow parties to be heard 
by their counsel or agents, or only by themselves. In a case* as to 
the valuation of farm stock which had devolved upon the oversman, 
he refused the request of one of the parties to allow agents to attend 
a long proof which he took, but intimated that the parties might be 
present and suggest “what questions they think proper to the 
oversman, who will put them to the witnesses if he shall judge them 
relevant, and take down the evidence himself.” A reduction was 
raised of the award, in which objection to the foregoing procedure 
was stated, but the award was sustained. In another case, which 
was a reference in re mercatoria to mercantile men regarding diseased 
potatoes, the agent for one of the parties proposed that the agents 
should attend; but the arbiters desired the parties to come alone, 
without either counsel or agents. Lord Medwyn observed: “This 
obviously was consistent with the duty they had undertaken and the 
mode in which they were to discharge it.” Beyond Lord Medwyn’s 
reference the point does not seem to have been pressed.® 

In a recent case, however, where the arbiter in respect of “both 
parties having distinctly agreed that they were not to be represented 
by law agents, the arbiter cannot now see his way to allow this 
arrangement to be broken, unless mutually agreed upon,” the Court 
of Session held that such an agreement was not proved; and that 
the condition prescribed by the arbiter, that. the parties should 
not have legal assistance, was equivalent to a refusal to hear proof, 
which they held formed one of the grounds for setting aside the 
award,’ the arbiter being bound in the circumstances to hear eyi- 
dence. In this case Lord Young said:7 “It was, in my opinion, the 
pursuer’s right to insist on being represented by a professional man 


1L. Monereiff in Brakenrig, supra, at 3 Kirkaldy v. Dalgairn’s Trs., 16 June 
p. 286. 1809, F.C. 

Sharpe v. Bickerdyke, 24 Feb. 1815, 8 4 Mowbray v. Dickson, 2 June 1848, 10 
Dow, 102 (L. Eldon, at p. 107); Dunmore D, 1102, at p. 1119. 
v. M‘Inturner, 28 Jan. 1835, 18 S. 356; ° Mowbray v. Dickson, supra. 
Heggie & Co. v. Stark, 1 Feb, 1825, 3 S. 6 Paterson v. Corporation of Glasgow, 17 
488 ; Mitchell v. Cable, 17 June 1848,10 D. July 1900, 2 F. 1201. 
1297 ; L. Fullerton, at p. 1808. TAt p. 1215, supra, 
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at the proof which had been allowed, who should conduct it for them, 


> 


examining their witnesses, and cross- examining those called by their 
adversary, and to decline to proceed with the seat or further in the 
submission, on any other terms.” And Lord Trayner said:! “In this 
case, however, we have the peculiarity that the arbiter allowed a 
proof, but refused to allow the pursuers to have recourse to pro- 
fessional assistance in leading it. The pursuers intimated that they 
were not competent to examine and cross-examine witnesses, and re- 
fused to go on with a proof on the conditions prescribed by the 


arbiter. The arbiter, therefore, pronounced his judgment without any’ 


proof being adduced. The conditions prescribed by the arbiter were, 
in my opinion, conditions which he had no power to prescribe, and 
they were in the circumstances equivalent to a refusal to allow a 
proof. He refers, as an explanation of what he did, to an agreement 
by the parties that professional assistance should not be resorted to by 
either. Well, in the first place, I find no evidence of any agreement 
that in no circumstances and at no stage of the submission should 
the parties employ professional assistance. But in the second place, 
if such an agreement had been made, I think that either party was 
entitled to resile from it whenever it appeared to them necessary to 
have such assistance, due notice of the change of mind or intention 
being given, so that the opponent was not put to any disadvantage.” ? 
Wad this case stood where it was, it might have been a decision of 
great significance, but on appeal, the House of Lords reversed the 
judgment of the Second Division, holding that there was here an 
informal submission, and that the arbiter having been selected by 
reason of his special skill and local. “knowledge, proof and its mode 
‘was not essential, but was in the discretion a the arbiter. Lord 
Robertson there said, “primd facie it is for the arbiter to decide 
questions of procedure,” and he quoted with approval the remarks of 
Lord Rutherfurd Clark in Holmes Oil Co.4 to the effect: “ All inci- 
dental questions which arise in the course of procedure are as much 
referred to his sole judgment as the final decision.”® His Lordship 
further remarked: “There is no stereotyped rule as to who are to 
practise before arbiters generally or before any arbiters in particular. 
In some references, to exclude lawyers would be unjust; in others, to 
admit them would be absurd.” ; 

(c) Where Arbiter Man of Skill or Valuator—Where an arbiter is 
selected as a man of skill or is merely acting as a valuator, as happens, 
for example, very frequently i in the case of questions between ingoing 
and outgoing tenants under agricultural leases as to the valuation of 


1 At p. 1218 of 2 F. 329 July 1901, 3 F, (H. L.) 34, 
2Cf Whateley v. Morland, ante, and 41890, 17 R. 624 (at p. 656). 
Macqueen v. Nottingham Caledonian Society, 5 At p, 656. 
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farm stock, etc., where the best judge is a practical agriculturalist, the 
rule as to hearing parties is not so rigidly enforced. But no prudent 
person acting as arbiter will be so rash as assume that he can see 
everything with his own eyes, or know everything of his own know- 
ledge, without any assistance from the parties. He must exercise his 
discretion very carefully; and where one or other of the parties 
demand to be heard, the arbiter is seldom in safety to refuse, however 
little he may feel he will be assisted towards his determination.? 
In Macdonald vy. Macdonald it was remarked by Lord Mackenzie: 
“Generally, I think, the mere circumstance that there has been a 
refusal to take evidence is not absolutely sufficient as a ground of 
reduction, unless it infers a great failure in duty. It often happens, 
however, that an arbiter is selected by reason of the _possession_of 
certain special skill or knowledge, which may of itself suffice to enable 
him to-arrive ata just and reasonable conclusion without hearing 
parties, and his award, issued in such circumstances, will be difficult to 
reduce. The rejection of competent evidence is not necessarily a 
ground of reduction, unless it amounts to “corruption.” ® 

The following cases may suffice as illustrations :— 

A coalmaster, as oversman, had inspected and valued_coal without 
hearing the parties, and the Court refused to set aside the award on 
that ground.** So, also, where a farmer was oversman, under an 
agricultural reference, as to the state of houses and fences and the 
extent and value of a field of turnips, the Court declined to reduce the 
award on the ground that he had not heard the parties. The keeper 
of the Meadows in Edinburgh had been selected, on account of his 
particular skill and knowledge, as sole arbiter to assess damages for 
injury to certain grass parks; he issued notes of his proposed findings 
before his award, but no hearing took place. In an action to enforce 
the award, a plea stated on that ground was repelled.® The relevancy 
of the plea of want of hearing in this case was recognised, but it was 
taken out of the category of cases requiring hearing by the character 
of the reference and what actually took place. 

In the case of Langmuir v. Sloan,’ on the other hand, the question 
of the amount of a medical gentleman’s account was submitted, under 
a judicial reference, to two professional brethren. The arbiters issued 
a decree-arbitral without hearing parties, and proceeding only upon 
consideration of the items in the account, although “the necessity for 
such a number or frequency of visits” was specially disputed. It was 
held that this was a matter susceptible of proof, which might materially 


1 Macgregor v. Stevenson, 20 May 1847, 6 D. 186. See L. Jeflrey on Corruption, 
9 D. 1056 ; Latta v. Macrae, 9 Mar. 1852, p. 189, and Lord Mackenzie, p. 188. 


14 D. 641. : 4 M‘Natir, 17 D. 445. 
* Langmuir vy. Sloan, 21 May 1840, 2 D, ° Macgregor v. Stevenson, 9 D. 1056. 
877. § Latta v. Macrae, 9 Mar. 1852, 14 D, 641, 


* Macdonald vy, Macdonald, 8 Dec. 1843, 72D. 877, 
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modify the finding, and therefore the decree-arbitral was suspended. 
The Lord President (Hope) there remarked :! “It is not for the arbiters, 
but for the parties, to say whether all hearing is to be dispensed with. 
The arbiters have no right to deny all hearing to the parties before 
them. And, in this particular instance, the judgment which was 
actually given shows of itself how much room there was for a hearing 
of the parties.” ) 

(d) Parties may waive Right to be heard, or bar themselves. _The 
parties may waive their right to be heard, either expressly by lodging 
a minute to that effect, or they may, by their actings or procedure, 
warrant the inference that they do not desire to be heard Thus if a 
party receive notice to attend a diet, and either decline to attend? or 
give an insufficient excuse for non-attendance,‘ he will not be heard 
on an objection afterwards on the ground of no-hearing. 

(e) Form of Issue on Ground of no Hearing.—In a reduction on the 
ground of no hearing the pursuer proposed the following issue: 
“Whether the said oversman wrongfully pronounced the decree- 
arbitral without hearing the parties in the matter submitted?” The 
defender wished “corruptly” substituted for “wrongfully,” but the 
Court.approved of the issue as proposed.’ This form of issue was 
followed in a later case.® 

(f/) Arbiter not bound to delay for Party being advised by Counsel.— 

It is quite settled that an arbiter is not bound to give delay in order 
to enable a party to consult counsel.” In this case Lord Glenlee 
said: “It is quite out of the question that a party should say to an 
arbiter, you must stop till I consult counsel. The matter had been 
discussed in the ordinary way, and the oversman was entitled to give 
decree.” oof 

6. Dury or ARBITER AS TO PRoor.—The general rule is that an =~ 
arbiter ought to allow proof where that is essential to the justice of 
the case, and where it is impossible conscientiously to decide the case 
without it. It is true that the late Lord Justice-Clerk (Inglis) said : 
“T hold that the question whether proof should be allowed in a sub- | 
mission is to be determined by the arbiter alone, and that his decision || 
of that question 18 s protected against. review, just as his award on the | 
merits is. But his decision, both on the one question and the other, 
may be challenged on the ground of such misconduct leading to in- 
justice, as the law holds to amount (without supposing any malicious 
or evil motive) to what the Act of Regulations intend by the term 


“corruption.” “But it is a great mistake to suppose, as the pur 
1 At p. 879. 5 Macphersons v. Ross, 23 June 1831, 9 8. 
2 M‘Naztr, supra, 16 Feb, 1865,17 D. 445. 797. 
3 Macdonald v. Macdonald, 8 Dec. 1843, 6 Karl of Hopetoun v. Scots Mines Oo., 
6 D. 186. : 19 Mar. 1859, 21 D. 782. 
4 Paterson v. Sanderson, 15 May 1829, 7 Snearman v. Pitloh, 28 Feb, 1828, 6 8. 
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plainly do, that the failure of an arbiter to allow a proof is to be an 
equally good ground for challenging his award as if he had refused to 
hear one party. An award pronounced parte inaudita . . . is pre- 
sumably corrupt. But a refusal of proof not only affords no pre- 
sumption of any evil intention on the part of the arbiter, but is in 
many cases a perfectly correct course, and, it may be, sapere 
forced on the arbiter by the highest considerations of justice.”* The 
Lord Justice-Clerk (Hope), however, said “the deliberate refusal to 
allow a party to lead evidence, when such evidence is demanded on 
matters essential to the issue, and necessary for the plain justice of 


— ” 
the case, is a sufficient ground for reducing a decreet-arbitral” ;? and 


Lord Fullerton said: “To support a challenge on that oul 
[i.e. refusal to allow proof], it would at all events be necessary to make 
out that the proof offered was absolutely essential to the justice of the 
case, and that it was impossible to decide the case conscientiously 
without it.” The rule cannot probably be stated with more 
precision than in these words of Lord Fullerton,t which practically 
reconcile the opinions of Lords Justice-Clerk Inglis and Hope just 
quoted. | 

The point was recently raised in the House of Lords in a case 
where it was held that the arbiter, having in his discretion construed 
the submission in such a way as to render certain evidence tendered 
as, in his view, irrelevant, there was no room for the technical plea of 
“corruption” in terms of the Act of Regulations, 1695.5 Lord 
Watson there observed,® that “the refusal to admit evidence com- 
plained of in this case would have been quite sufficient and conclusive 
to vitiate the award, if it had been clear upon the averments of the 
parties that the point to be determined by the arbiter involved nothing 
more than a pure question of fact. When that is the nature of the 
issue raised for his determination, the principles of natural justice 
require that, before proceeding to decide it, the arbiter shall receive 
from the parties all the evidence of fact which can enable him to 
arrive at a proper and just conclusion as between them.” 7? 

The only case in which an award has been set aside on the ground 
of refusal to hear evidence is that of Mitchell v. Cable8 The circum- 
stances in that case were exceptional. A proof was allowed, both 
parties sent their papers to the same agent abroad. The one party’s 
proof was fully led, the other had only one witness examined. ‘The 
arbiter refused to renew the commission to take the rest of the other 


1 Ledingham v. Elphinstone, 16 Dee. 1859, ® Holmes Oil Co. Lid. vy. Pumpherston 
22 D. 245, Oil Co, Lid., 17 July 1891,.18 R. (H. L.) 
2 At pp. 250-1, 52. 
* Mowbray v. Dickson, 2 June 1848, 10 D. 8 At p. 55, supra. 
1102, at p. 1109. 7L. Watson in Holmes Oil Co. Ltd., at 


* Macdonald v. Macdonald, 8 Dee. 1843, _p. 55, supra. 
6 D. 186, at p. 189. 817 June 1848, 10 D. 1297. 
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party’s proof, and issued his award, on the narrative that-he had pro- 
ceeded on the proof adduced. The Court reduced the award on the 
ground that the case was decided parte inaudita, on a half-proof, and 
that justice was not thereby done. _ In a recent case, where an arbiter 
had allowed a proof but decided without hearing it, the Court of 
Session held that, in the special circumstances of the case, the arbiter 
was bound to hear evidence, and had in effect refused to do so by 
adjecting to the order for proof the condition that the parties should 
appear personally and not be represented by their law agents, the 
Court being of opinion that an alleged agreement to that effect between 
the parties had not been proved; but this judgment was reversed on 
appeal in the House of Lords.! 

On the other hand, many cases have occurred where a refusal_on 
the part of the arbiter to allow proof has been held as insufficient to 
set aside his award, and raised no presumption of “ corruption” on the 
part of the arbiter. Thus where an arbiter, to whom the value 


of land had been referred as a person of skill, but with ‘power ” 
to-take~all manner of probation as he might think necessary, had /@ 


refused to receive parole evidence of the value of the land, this 
was held not to be a good ground for reducing his decreet-arbitral.? 
Although it was held by a majority of the whole Court, applying the 
principle of the decision in Mitchell v. Cable, that it 1s unnecessary to 
the success of a reduction of a decree-arbitral that there should be proof 
of moral corruption, or any moral wrong or wilful dishonest motive or 
purpose on the part of the arbiter, but that there being a refusal of proof 
such as to lead to injustice, the decree is reducible, yet the circumstances 
of Miller y. Millar? while not easily distinguishable from JMLitchell v. 
Cable, were held not to fall within the rule of that case, and the 
decree was sustained notwithstanding the arbiter’s refusal to receive 
the proof tendered. 

(a) Arbiter the Judge of the Nature and Extent of Proof—The arbiter 
has an almost unlimited discretion as to the nature and_extent.of 
proof to be allowed. He should, however, receive all the evidence 
necessary to enable him to arrive at a just conclusion on the matter 
submitted.® 

(b) Duty of Arbiter to hear Evidence-—When an arbiter allows a 
proof, it is his duty to hear all the evidence material and relevant to 
the issue which may be tendered by the parties.’ It is true that 
he is the judge of the nature and extent of the evidence to be led, but 
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2 Mowbray v. Dickson, supra ; Macdonald 6 Dalgairn’s Trs. v. Kirkaldy, 16 June 
y. Macdonald, supra; Holmes Oil Co. Lid., 1809, F, C.; Holmes Oil Co, Lid., supra, 
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it must be borne in view that if he reject evidence which, in the 
opinion of the Court, is absolutely essential to the justice of the case, 
his award will be exposed to a fatal challenge.! In dubio it is safer 
for an arbiter to receive rather than to reject evidence. ‘Tt is not 
necessary that the depositions of witnesses should be taken down at 
length, and subscribed by them, it being quite sufficient for the arbiter 
to take such notes as he may deem necessary; at the same time, if 
the parties desire this to be done, especially where the oversman is 
not present at the taking of the proof, it is quite proper that this 
should be agreed to. The present practice in formal submissions 
is that the proof, when taken down, is usually done by a sworn 
shorthand writer; but where the submission does not empower this 
to be done, a minute by the parties consenting thereto should be 
signed. 

(c) Duty of Arbiter not to hear Evidence unless both Parties Present. 
—It is indispensable to the impartial administration of justice between 
the parties that both should be present when proof is being led by 
either.2. The diet of proof should therefore be duly intimated to both 
parties, so that they may have an opportunity of attending for their 
interests. The same rule applies to an inspection or an experimental 
test, which are regarded as practical proof. 

It is both an unwise and unsafe proceeding for an arbiter to take 
proof in the absence of both parties. 

(d) Duty of Arbiter in deciding Points of Evidence.—As the arbiter 
is the sole judge oD points of evidence, he cannot be too careful in 
excluding evidence. It is a safer course for an arbiter to admit 
evidence, even though such would be incompetent in a law court, as 
this will not generally afford a ground for setting aside his award, 
unless it amounts to more than an error of judgment. An arbiter 
may form a wrong opinion,’ but of that the parties from whom he 
has derived his authority take the risk. 

(e) Reference to Oath.—An arbiter is not bound to admit a reference 
to oath of a party if he is satisfied that it is not a proper procedure.® 
The discretion rests entirely with him, and his decision thereon is not 
liable to challenge. “An arbiter has full power to refuse a reference 
to oath in circumstances in which that seems unsafe and inexpedient.” 7 


1 Mowbray v. Dickson, 2 June 1848, 10 D. 
1102. See also L. Watson in Holmes Oil 
Co. Lid., 18 R. (H. L.) 52; Ledingham v. 
Lilphinstone and Macdonald vy. Macdonald, 
supra, 

* Drew v. Drew, 1855, 2 Macq. 1. 8; 
Campbell vy, M‘Holm, 11 Dec. 1863, 2 
Macph. 271. Cf. Alston v. Chappell, 17 Dec. 
1839, 2 D. 248 ; also Grant v. Girdwood, 28 
June 1820, F. C. 

3 Karl of Dunmore vy. M‘Inturner, 28 Jan. 


1835, 13 S. 356; M‘Nair v. Roxburgh, 16 
Feb. 1855, 17 D. 445, 449 ; Heggie & Co. v. 
Stark, 1 Feb. 1825, 3S. 488. 

4 Alston, 17 Dec. 1839, 2 D. 248. 

>See Spearman v. Pitloh, 28 Feb. 1828, 
6S. 645. 

8 Kirkaldy v. 
1809, F. 0. 

7L. J.-C. Hope in Mowbray v. Dickson, 
supra. 
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(f) Arbiter’s Decision on Points of Evidence not open to Review — 
The general rule is that arbiters are entitled to judge of the propriety of 
admitting or rejecting evidence, and it has never been held that if an 
arbiter judges fairly of the competency of evidence, and happens to be 
wrong, his decree can be set aside on that account.2 There cannot be 
a doubt that as the parties have constituted the arbiter their sole 
judge, they have committed to him the sole and exclusive purpose of 
deciding both as to the competency and the effect of the evidence, and 
that his decision thereon is not subject to review. 

(7) Commission to take Evidence—An arbiter would seem to have 
an inherent power to grant a commission to a qualified person to take 
the evidence of witnesses, though it is a power which is rarely exercised 
without express authority, except in the case of witnesses or havers 
resident in England or abroad. In one case it appears from the 
Session papers that an arbiter had granted a commission to take the 
deposition of a witness resident in the town, he himself being unwell ; 
and the Court, though the objection was taken that the arbiter had no 
power to delegate the examination of witnesses, upheld the award, Lord 
Moncreiff remarking that “there is nothing in the objection to the 
mode of taking the proof, if there was power to take it.” ? 

(h) Where Witness resides in Different County—In an old case it 
appears that the practice was, where witnesses resided in a different 
county from that in which the arbiter resided, to grant commission to 
a person in the county where the witnesses were resident to take their 
evidence.* The proper practice now, however, in such circumstances, 
is to present a petition to the Court of Session for authority to cite 
such witnesses to appear before the arbiter at the place of proof. 

(i) Where Witness in England or Abroad—Where witnesses or 
havers are resident in England or abroad, the invariable practice is to 
grant commission to a qualified person in the place where they are 
resident ® to take their depositions, and it seems competent for the 
arbiter to do this either himself ex proprio motu or on a demand by 
‘the parties;’ but the sanction of the Court of Session has likewise 
been craved and granted in such cases, and the latter seems the pre- 
ferable and safer procedure. Where evidence has been taken by a 
commission, the arbiter is bound to consider it.® 

The submission itself frequently contains a clause giving express 
power to take proof by commission, though even where it is not 


1], Cockburn in Afowbray, supra, at 5 Caird, Petr., 1 June 1865, 3 Macph. 851; 


Dali25q S Harvey v. Gibson, 7 July 1826, 4 8. 809. 
2 Mowbray v. Dickson, 10 D. 1102; 6 Blaikies vy. Aberdeen Rly. Co., 8 July 
Ferrier vy. Alison, 28 Jan. 1343, 5 D. 456; 1851, 13 D. 1307. 
Alston, 2 D, 248. 7 Mitchell v. Cable, 17 June 1848, 10 D. 
3 Berry v. Watson, 15 Dec. 1827, 6S. 1297. 
256; 1831, 9S. 337. 8 Mitchell, supra. 


4 Gordon v. Neilson, 16 July 1741, M. 634. » See Style. 
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present, parties may agree upon such a course; but, as we have seen, 
this power seems to have been always regarded as inherent in the 
office of arbiter, though seldom exercised. 

7. Rereruence To ARBITERS AS Men or SKILL—REFERENCE 
or QuaLity—No Powrr To TAkk Evipence.—A_ decree-arbitral 
was held good where the reference was, under an agricultural lease, to 
men of skill to value the waygoing crop, and the arbiters had neither 
heard the parties nor taken evidence as to its value,’ and it was even 
observed that it would have been incompetent tolead.evidence. This 
was indeed held in a case where a contract of sale of iron ore bore 
that all disputes regarding quality should be referred to chemists 
named. The arbiters under such a reference were held to have no 
power to take evidence. The reference, moreover, was to the firm, 
and although the analysis was made by only one member of the firm, 
the award was held good. 

An arbiter is sole judge of the propriety of allowing a proof, and 
the refusal of it does not raise any presumption of corruption, and 
the award cannot be set aside on the ground of such refusal? It was 
held competent for a judicial referee to judge on written evidence 
alone, although a proof had been allowed but was not taken.‘ 

Where a reference is made _to_men of skill, they are not limited 
to the evidence of their own senses, but may conduct the inquiry in 
any way they think proper.2 So persons of skill, referees under a 
mineral lease, having found the workings of a coal-field inaccessible 
in consequence of the accumulation of water, were held entitled to 
form their judgment upon the statements of others, and not bound 
to put the witnesses on oath.® 

8. EvFrorcING ATTENDANCE oF Wirwresses.—the arbiters being 
only private judges, have not the power to enforce the attendance of 
witnesses to give evidence, however necessary that evidence may be. 
It is usual, therefore, when an arbiter allows a proof, to recommend 
that the judges grant warrant, on proper application, for citing and 

compelling the attendance of witnesses to give evidence in a submis- 
sion. This may be done by petition, either to the Court of Session 
or. to the Judge Ordinary of the jurisdiction ; and when duly cited 
upon @ proper warrant, the witnesses must attend and answer, other- 
wise they are liable to be imprisoned for contempt of Court, unless 
they can show cause why they should not answer, as on the ground of 


confidentiality.’ 

1 Logan v. Leadbetter, 6 Dec. 1887, 15 R. > Cochrane v. Guthrie, 3 Feb. 1859, 21 D. 
115. 369, 31 Jur. 205. 

2 Wm. Dixon Lid., v. Jones, Heard, & 6 Cochrane v. Guthrie, 30 Mar. 1861, 23 
Ingram, 19 Mar, 1884, 11 R. 739. D. 865, 83 Jur. 480. 

3 Ledingham vy. Elphinstone, 16 Dec. 1859, * Blaikies v. Aberdeen Rly. Co., 2 Mar. 
22 D. 245, 32 Jur. 102. ‘1852, 14 D, 590. 


4 Colquhoun v. Haig, 13 Jan, 1825, 38, 424. 
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Authority to cite witnesses to appear before an arbiter must, 
however, be by petition to the Court of Session or Judge 


Ordinary, and not by bill in the Bill Chamber for letters of supple- | 


ment. And so, likewise, a petition for authority to cite witnesses 
and havers resident in different counties to appear before an arbiter 
is properly presented to the Court of Session, and not in the Bill 
Chamber.? The Court will not, however, grant warrant to cite wit- 
nesses residing outwith its jurisdiction, as, for example, an English 
witness. A petition praying the Court to grant warrant to cite a 
person residing in England, to give evidence before an arbiter in 
Edinburgh, was dismissed as incompetent. The proper course in 
such a case is to apply for a commission to take the evidence of 
the witness in the place where he is resident, which will be granted 
by the Court in appropriate circumstances.* Nor will the Court grant 
warrant to cite a witness in Scotland to appear before an arbitrator in 
England even on the application of a trustee in a Scotch sequestration.® 

9. PowER oF ARBITER TO CALL FoR DocumENTS.—In like 4 
manner, an arbiter cannot enforce the attendance of havers, or compel 
them to produce documents, but the Court will grant authority for 
this when necessary and applied for in the proper manner. Where 
the parties to an arbitration present a petition to the Court for 
warrant to cite witnesses to appear before a commissioner and produce 
documents conform to specification annexed, the Court will refuse the 
petition unless the approval of the arbiter to the specification has 
first been obtained.® 

This case is very clearly distinguished from the following, where 
the arbiter in a submission authorised one of the parties to petition the 
Judge Ordinary for a diligence against havers in terms of a certain 
specification, of which he approved, which was granted; and a haver 
having refused, although ordered hy the arbiter, to produce certain 
writings, on the ground of confidentiality, it was held competent, 
without further authority from the arbiter, to apply by petition to the 
Sheriff to ordain the haver to produce the writings, and, failing his 
doing so, to grant warrant to incarcerate him.’ In this same case the 
Court, on the petition of one of the parties to the submission, inter- 
poned their authority to an interlocutor of the arbiter appointing a 
commissioner to take the deposition of havers in England, and granted 
warrant for letters of diligence citing the havers in England.’ 


1 Harvey vy. Gibson, 7 July 1826, 4 8. 809 5 Aytoun's Trs., 39 S. L. R. 851. -See 
(N. E. 816). Followed in Caird, 3M. 851. Campbell, 5 M. 850 ; Campbell v. Atty.-Gen., 
2 wird (Petitioner), 1 June 1865, 8Macph. LL. R. 2°Ch, App. 571, re procedure. 
851, 37 Jur. 443. 6 Crichton v. North British Rly. Co., 26 
3 Highland Rly. Co. (Petitioners), 30 May June 1888, 15 R. 784. 
1868, 6 M. 896, 40 J. 499. 7 Blaikie Brothers v. Aberdeen Rly. Co., 
4 Blaikies v. Aberdeen Riy. Co., 8 July 2 Mar. 1852, 14 D. 590, 24 Jur. 288, 1 
1851, 13 D. 1807. Stuart, 533. See H. L., 24 Jur. 537. 
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i? 10. Privizece rrom ARREST oF PARTIES IN REFERENCE 
purING Proor.—tThere are not any cases in the Scots books upon 
the question as to whether there be privilege from arrest of parties 
giving evidence during the dependence of a submission. The English 
practice is, however, illustrated by many decisions, though it is prob- 
able that the judicial character of all submissions in that country is 
at the root of the usage, which would render it of less applicability 
in Scotland, at least in extrajudicial submissions. In fact, in the 
absence of authority, it may be assumed that such a privilege does 
not exist in Scotland. 

The English law on this point is thus stated:1 “The power of 
compelling the attendance of witnesses gives to the proceedings of an 
arbitrator, even though no action be pending, a judicial character, and 
protects the parties, the solicitors, and the parties appearing before 
him, from arrest, eundo, morando, et redeundo, in the same manner as 
on a trial at law.? But there is no protection in cases where the 
witness could not be compelled to attend. A voluntary attendance, 
however, when the attendance might be enforced, does not deprive him 
of his privilege.” ? 

“The protection extends during the adjournment of an arbitration 
from one period to another of the same day, or when the adjournment 
is from day to day, but not when many days are to elapse before the 
next meeting.” * 

“ The arbitrator, however, has no power to discharge a witness or 
party arrested in his presence.” ° 

11. HxAMINATION OF WITNESSES ON OaTH—The almost invari- 
able practice is to put a witness on oath or to take his affirmation in 
the same manner as is done in a court of justice. It is not imperative, 
however, either that the witnesses be put on oath or affirm. If either 
party wishes this done, it is quite proper to do so; but if it be not done, 
and neither party object, it is incompetent afterwards to object to this 
as an indispensable formality.6 Even where it may be stated that the 
witnesses were sworn, while such is not the fact, that will not be held 
to be a sufficient objection to a decreet-arbitral if the parties do not 
object at the time.’ 

In England, by the Act 14 & 15 Vict. c. 99,8. 16, an arbitrator 
is expressly empowered to administer an oath to witnesses who are 


1 Russell, p. 126. 4 Spencer v. Newton, 6 A. & E. 6233. 
* Webb v. Taylor, 1 D. & L. 676, 18 Temple, ex parte, 2 V. & B. 895; Russell, ex 
L. J. Q. B. 24; Spence v. Stuart, 8 East, -parte, 1 Rose, 278. 
89; Randal v. Gurney, 3 B. & A. 252, 1 > Taylor on Evidence, 1134, 9th ed. 


Chitt. Rep. 679 ; Ricketls v. Gurney, 7 Price, 5 Cochrane v. Guthrie, 80 Mar. 1861, 33 
699, 1 Chitt. Rep. 682; Moore v. Booth, 3S, J. 430, and 3 Feb. 1859, 31 8. J. 205, 
Ves. 350. 21 D. 369. 


3 Webb v. Taylor, 1 D. & L. 676, 18 ” Stewart. vy. Ross, 21 Feb. 1822, 1 S. 
L. J. Q. By 24, 335. 
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legally called before him; and by the Arbitration Act, 1889, any person 


who wilfully and eoeneily gives false evidence before an arbitrator is 


guilty of perjury, and liable to be punished accordingly. 

12, WuEN ARBITER HAS POWER TO PROCEED EX PARTE—There 
is no doubt that an arbiter is entitled to proceed ex parte when he has 
good ground for doing so, but it is so inconvenient a proceeding that it 
is rarely resorted to. Still, if full time has been allowed and notice 
given, and the party has failed to avail himself of it, he may be held 
as confessed.t 

In England an arbitrator is authorised to proceed ex parte for good 
cause ; but the cause or reason must be shown to be good, or the award 
will be set aside.? Thus if a party absents himself with a view to prevent 
justice and defeat the object of the reference, the arbitrator should fix 
a meeting, and give notice to both thereof that he will proceed whether 
they attend or not; the arbitrator can, and probably ought, to proceed 
ex parte.® Where the arbitrator’s authority is ioied no notice is 
requisite from him before proceeding ex parte. 

13. Closing THE CASE TOO HASTILY.—An arbiter should be 
careful, before closing the case, to give parties full and fair opportunity 
of adducing pdence and being heard. Undue haste in closing, even 
where there may have been some needless delay, may lead to serious 
consequences. In an early case it was stated that an arbiter’s practice 
was to get the parties to state in writing that they had nothing further 
to add—an admirable practice. 

In England, even where a party who has caused needless delay has 
not received intimation of the arbiter’s intention to close the case, and 
an award was issued without affording opportunity to the party to go 
into the case, the Court will set aside the award.4 So where within a 
few days of the expiry of the time for making an award a party asked 
delay,—which was refused,—to satisfy the arbiter on some points in 
which the arbiter seemed to be against him, although the party was 
not ready, the Court set aside the award, as there seemed to be a just 
ground for the desire to be heard.° 

14. Irrecurarity on Par? or ARBITER.—When an arbiter has 
inadvertently committed an irregularity, which might possibly be fatal 
to the reference, if it does not, in fact, affect the merits of the question, 
and is capable of remedy, he may, by calling the parties before him in 


1 Per L. Fullerton in Mitchell v. Cable, 17 
June 1848, 10 D. 1308; Glover v. Glover 
(H. L.), 11 Feb. 1805, 4 Pat. App. 655, 


referred to in Parker’s Notes on Arbitration. 


at p. 104; Low v. Banks, 2 June 1836, 14 
8. 869; Wemyss v. Ardrossan Harbour Co., 
20 R. 500. 

2 Gladwin vy. Chilcote, 9 Dowl. 550. 

3 Waller v. King, 9 Mod. 68; Wood v. 


Leake, 12 Ves. 412 ; Hally. Anderton, inre, 
8 Dowl. 326 ; Russell on Arbitration, p. 139. 
4 Dodington v. Hudson, 1 Bing. 384 ; 
Bedington v. Southall, 4 Price, 232; Gladwin 
vy. Chilcote, 9 Dowl. 550; Haigh v. Haigh, 
31 L. J. Ch. 420; Zryer v. Shaw, 27 L. J. 
Ex. 820 ; Russell, p. 131. 
5 Svettique v. Carpenter, 
Russell, pp. 1381-2. 
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proper time and explaining the matter, devise means for the rectifica- 
tion of the error; which means, if consented to by the parties, will be 
held as a waiver, or an effectual homologation, and thus prevent the evil 
consequences which might otherwise flow from the irregularity. But 
the homologation must be clearly made out? in full knowledge of the 
defect sought to be cured.2. The practice in this respect is similar in 
both England and Scotland. 

In a Scotch appeal the arbiter examined three witnesses behind 
the backs of both parties, but afterwards appointed one objector to 
state whether he wished them to be formally examined ; nothing was 
done on this, and ten subsequent meetings took place without objec- — 
tion. The Court in a declarator and interdict held that all objection 
had been waived by the conduct of the parties, but observed that an 
arbiter greatly errs if he in any, the minutest, particular takes upon 
himself to listen to evidence behind the back of any of the parties to 
the submission.2? In an accounting an arbiter intimated to one of 
the parties that he had had an interview with one of the witnesses 
and was to see him again on a day named, and invited that party 
but not the other to attend. Neither party attended that or any 
other meeting. The Court disregarded an objection to the award on 
this head.4 : 

15. Dury or Arpirer AS TO Stamps on DocumEnTs.—The 
Stamp Act, 1891 (54 & 55 Vict. c. 39), by sec. 14, imposes a duty 
upon arbiters with regard to documents produced in evidence. 

“(1) Upon the production of an instrument chargeable with any 
duty as evidence in any court of civil judicature in any part of the 
United Kingdom, or before any arbitrator or referee, notice shall be 
taken by the judge, arbitrator, or referee of any omission or insuffi- 
ciency of the stamp thereon; and if the instrument is one which may 
legally be stamped after the execution thereof, it may, on payment to the 
officer of the court whose duty it is to read the instrument, or to 
the arbitrator or referee, of the amount of the unpaid duty, and the 
penalty payable on stamping the same, and of a further sum of one 
pound, be received in evidence, saving all just exceptions on other 
grounds. 

“(2) The officer, or arbitrator, or referee receiving the duty and 
penalty shall give a receipt for the same, and make an entry in a book 
kept for that purpose of the payment and of the amount thereof, and 
shall communicate to the Commissioners the name or title of the pro- 
ceeding in which, and of the party from whom, he received the duty 
and penalty, and the date and description of the instrument, and shall 


1 Drewv. Drew, 2 Macq. 1; Sadkeld, in re, 3 Drew v. Drew, 8 Mar. 1855, 2 Macq. 
12 A. & E. 7673 Jenkins, in re, 1 Dowl., at p. 8. 
N. R. 276, Russell, p. 136. 4 Barr vy. Macnaughton, 18 Nov. 1852, 


* Darnley v. London, Chatham, and Dover 15 D, 21, 
Rly, Co., L. R. 2 AH. L. 48, 
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pay over to such person as the Commissioners may appoint the money ~ 
received by him for the duty and penalty. 

“(3) On production to the Commissioners of any instrument in 
respect of which any duty or penalty has been paid, together with the 
receipt, the payment of the duty and penalty shall be denoted on the 
instrument. 

“(4) Save as aforesaid, an instrument executed in any part of the 
United Kingdom, or relating, wheresoever executed, to any property 
situate, or to any matter or thing done, or to be done, in any part of the 
United Kingdom, shall not, except in criminal proceedings, be given in 
evidence, or be available for any purpose whatever, unless it is duly 
stamped in accordance with the law in force at the time when it was- 
first executed.” 

16. Has ArBirzer POWER TO DECLINE TO AWARD ?—After an 
arbiter has accepted office he is not entitled to decline to do his duty 
except upon some valid legal excuse, but must proceed with all reason- 
able diligence in the submission to the issue of his award. From the 
earliest history of arbitrations this has been the law of Scotland. 
Balfour says: “ Gif the arbiteris, or ony ane of thame, quha has acceptit 
the compromit, refusis, or delayis to deliver or pronunce thair decrete, 
thay may be compellit and constranit be ane judge to do the samin.”} 
In the old styles the arbiter expressly undertook to proceed and deliver 
his final sentence and decreet-arbitral consenting to registration, in order 
that summary diligence might be done against him to compel perform- 
ance.” Under this old law letters of horning have actually been issued 
to compel an arbiter to issue his award.® This style, in use at the 
time of these decisions, is not now used in practice, and summary 
diligence in the reference is incompetent ; but an action is quite com- 
petent against an arbiter, at the instance of either of the parties, to 
compel him to proceed and issue his award.* 

In one case the Court held that one of two arbiters could not be 
compelled to proceed with a submission to the extent of ordering him 
to concur with the other arbiter either in deciding or in naming an 
oversman. The case was somewhat special, and the judges were clear 
that the grounds of action against the defender were irrelevant.? It 
involved the determination of a difficult point of law so doubtful that 
eminent counsel was unable to give the arbiters useful guidance. It 
is now, however, decided that the Court of Session can order an arbiter 
to proceed.® 


1 Balfour’s Practicks, voce ‘‘Arbitrie,”’c. 10, 4 Watson v. Robertson, 2 Feb. 1895, 22 R. 
p. 413. 362; Lord President, at p. 366. 
2 Spottiswoode’s Pract. 14 Styles, 378. 5 Millie (or White) v. Fergus, 7 July 1796, 
3 Jerviswood, Petr., 4 Dec. 1702, M. F.C. 
9435; Skeen v. Skeen, 6 July 1708, M. 6 Forbes v. Underwood, 1886, 13 R. 465. 


9436 ; Cairncross v. Hunter, 8 Feb. 1704, See also Sinclair y. Fraser, 1884, 11 Rk, 
M. 632 ; cf. Cheisly, 30 June 1699, M. 632. 1139; L. Young, at p. 1144, 
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As the law now stands, an arbiter, having accepted a submission, 
cannot decline, and may at common law be compelled to proceed, 
unless he can show sufficient reason for not doing so, What con- 
stitutes sufficient reason is a question of circumstances to be judged of 
in the discretion of the Court.!. Where an arbiter had accepted of a 
submission by minute, and had issued notes of his intended decision, 
renounced the submission on the ground “that the proceedings in 
it were likely to require a great deal of his time and attention, and 
more than he could afford to devote to such a business,” it was held 
that this was not a sufficient or valid reason for his declining to 
proceed with the submission, and that it was incumbent upon him 
to decide upon and bring to a final conclusion the matters submitted 
to him.? 

It has quite recently been decided that, in general, a summary 
petition to compel the arbiter to proceed is incompetent, though in 
certain special circumstances it might be admissible; but the proper 
mode of compelling an arbiter is by an ordinary action.? In Watson 
v. Robertson the Lord President (Robertson) observed: “I do not say 
that a summary petition to compel arbiters to proceed in a submission 
is, on the face of it, and necessarily, an incompetent proceeding. It 
may quite well be that when some specific duty is plainly and immedi- 
ately incumbent on an arbiter, the Court may be asked by summary 
petition to order him to do it; and the mere fact that an ordinary 
action would lie for the same purpose would not necessarily exclude 
the competency of the application.” * 

17. Crosive run Case—Atter an arbiter has taken all the 
evidence considered necessary for the decision of the case, and heard 
parties thereon, he should intimate that he considers the case closed, 
and will proceed to make his award. Some arbiters adopt the prudent 
course of asking an admission in writing from the parties thatthey 
have nothing further to add before he gives judgment. In one case 
where this course was followed, one of the. parties lodged his admission, 
while the other did not. By the clerk’s mistake the arbiter was 
led to believe that both parties had complied with the request, and 
this was narrated in the award. An action of reduction was raised, 
but the Court of Session sustained the award, as none of the three 
grounds of reduction specified by the “Act of Regulations,” 1695, 
had been averred or proved; but the House of Lords reversed this 
judgment on the ground that one of the essential implied con- 
ditions of the contr that of doing equal justice—had 
been contravened.° 


1 Edinburgh and Glasgow Rly. Co, v. 3 Watson v, Robertson, 2 Feb. 1895, 22 R. 
Marshall and Miller (et ¢ contra), 26 Mar. 362. 
1853, 15 D. 603 ; Lord President (M‘Neill), 4 At p. 3865, 
at p. 605 ; 25 Scot. Jur. 349, > Sharpe v. Bickerdyke, 24 Feb, 1815, 
* Marshall and Miller, etc., supra. 3 Dow, 102, 


POWER AND DUTY OF ARBITER-BEFORE AWARDING 161 


It is not an uncommon practice for an arbiter at the close of the /’ 


case to ask the parties to state in writing the points upon which they 
wish judgment. This course has the adventaee of obviating any objec- 
tion on the ground of claims being omitted. 

In Eceland it has been held competent for an arbiter to reopen 
the case ces it is closed; and it rather appears, from the remarks 


of the Lord President in the case of Wemyss, that such a proceeding 


would be held competent in Scotland also. 
18. ARBITER NOT BOUND TO IssuE PROPOSED FINDINGS OR 
Nores or uis Awarp.—An arbiter_is not bound to issue notes of 


his proposed findings, or opinion, or the draft of his award. Where — 


an arbiter was alleged to have refused to do this, the Court held that 
he was quite within his right.2 And again, where arbiters had not 
issued notes of their views prior to the award, the Court held that 
this did not form a valid objection to a decree.* There may be cir- 
cumstances, however, in which, while not a legal essential, it is yet 
very expedient that the arbiter should issue notes of his intended 
findings, and the failure to do so may, in the discretion of the Court, 
entitle the complainer to have the award opened up.t 

In Baxter v. Macarthur (which was a case of a judicial reference) 
the Lord President (Hope) said: “It is always proper to issue such 
notes, and it was particularly so in this case, in consequence of the 
long cessation of procedure prior to the award. And without mean- 
ing to lay down, as a general rule, that the issuing of such notes is 
always essential, I think that, in the whole circumstances, and especi- 
ally in respect of the failure to issue notes in this case, there should 
be a future opportunity afforded to parties to be heard before the 
referee.” In this case there had been a delay of rather more than a 
year between the last proceeding and the issue of this award, and the 
complainer had never been heard on the question of expenses, which 
had been expressly referred. 

In formal submissions it is the almost invariable practice to issue 
notes of proposed findings, in order to give parties an opportunity to 
make representations thereon; and to hear them again on such repre- 
sentations, if lodged. Not only so, but the draft award is frequently 
submitted to the parties to have all the matters contained in it checked 
and verified; and generally to see that all is in order before the award 
is finally signed and delivered, after which no rectification can be 
made. 

19. Were ARBITER ABOUT TO AWARD ERRONEOUSLY.—Where 
a party considers that an arbiter is about to award wrongly, either as 


117 March 1898, 20 R. 505. 3 M‘Callwm v. Robertson, 23 May 1826, 2 
2 Johnston v. Cheape, 10 July 1817, 5 W.&S. 344. 
Dow’s App. 247. 4 Baxter v. Macarthur, 20 Feb. 1836, 14 
S, 549, 
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indicated by his proposed findings or as expressed at a hearing, he 
has no other redress until a final award has been issued, except to 
make a representation to the arbiter. Lord Jeffrey said: “I hold 
that we cannot interdict an arbiter going on in his own way in 
the management of the submission, though his judgment may 
ultimately be liable to reduction. His interim orders, and the 
rights of parties under these orders, are beyond the control of the 
Court.” } 

While an arbitration is still subsisting, it is incompetent to en- 
deavour to reduce any interlocutory judgments or orders of the arbiter, 
on grounds either of “iniquity” or corruption. Until a final 
deliverance, parties can always have recourse to the arbiter; and if 
they think he is in danger of going wrong, they should give him an 
opportunity to put himself right. It is only the final award which is 
liable to reduction.” 

In Halley v. Gowans? an unsuccessful attempt was made to reduce a 
minute of submission, and certain orders or interlocutors of the arbiters 
following thereon; the Court proceeded on the view that, as no decreet- 
arbitral or conclusive judgment had been pronounced, there were no 
termina habiles for decree of reduction of the orders by the arbiter, 
who might competently recall them. Lord Gillies there said:* “The 
question just resolves itself into this: has the arbiter power, of him- 
self, to undo all that he has done? If so, there is no need of the 
remedy of reduction by this Court; the proper time for it has not 
arrived. The Lord Ordinary thinks the arbiter can retrace his steps, 
as no decreet-arbitral or conclusive judgment in the submission has 
been pronounced, and that it is still subsisting. He therefore finds 
that there are no termini habiles for pronouncing any formal decree 
reducing the interlocutory deliverance. I concur with the Lord 
Ordinary.” In Wemyss v. Ardrossan Harbour Company a party brought 
an action for reduction of certain interim orders and of the notes of 
the proposed findings of the arbiter, and at the same time sought 
to interdict the proceedings in the submission until the action was 
determined, and “his just rights ascertained.” The First Division 
held the action irrelevant, on the ground that it was still open to 
the pursuer to appeal to the arbiter, and thereby affirmed the 
judgment of the Lord Ordinary. Lord Kincairney (L. 0.) said: “It 
(the action) is an appeal to the Court to correct the arbiter in one 
point where it is said he has gone wrong, and to instruct him as 
to his power in the matter of interim awards, and also as to what it 
would be fair and equitable to do in the matter. I have been referred 


1 Renton v. North British Rly. Co., 18 July 1847, 9 D. 1465 ; Wemyss v. Ardrossan 
July 1847, 9 D. 1465, at p. 1468. Harbour Co., 1898, 20 R. 500. 

* Halley v. Gowans, 9 July 1833, 11 S. S1S.3942: 
942; Renton v. North British Rly. Co., 13 4 At p. 947, 11S, 
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to no authority for an interference of that kind with a pending arbitra- 
tion, and I think it would be very inexpedient if it were competent.” 
At advising, Lord M‘Laren said: “We have here no final decree ; 
everything is open. I should be sorry to discourage the idea that an 
arbiter may not alter his opinion and give an opportunity to either 
party of leading further evidence, or do anything else in the nature of 
supplying an omission. . . . I only desire to add that if a party thinks 
that he has sustained an injustice during arbitration proceedings, and 
means to found on the proceedings in an action of reduction or other 
form of relief, he should be careful to give the arbiter every oppor- 
tunity of retracing his steps and allowing what he has originally 
denied.” ? 

Where a reference had gone the length of an informal award, but 
where it was alleged that the arbiters and oversman had committed 
certain irregularities, such as that the referees had held a meeting and 
led proof without any notice to, and in absence of, one of the parties 
and his agent, that on this being intimated to the oversman, he 
appointed parties to be heard ; to which the defender objected, till he 
should have an opportunity of leading proof and being heard before 
the arbiters ; and that the oversman thereupon adhered to his award,— 
Lord Deas held that the reference was still subsisting and could be 
proceeded with. He said: “I observe that the testing clause of the 
alleged award is blundered and defective, and at any rate there has 
been no formal decreet-arbitral, so that I see no difficulty in even yet 
closing with the defender’s proposition by allowing him to lead proof 
and be heard before the arbiters, and, if they cannot agree, allowing 
the oversman to decide and issue a formal decree-arbitral, whereby 
substantial justice may be done between the parties.”? 

20. Srarina A SPECIAL CASE DURING THE SUBMISSION.—Power 
to state a case for the opinion of the Court during a submission does 
not exist in the law of Scotland; and such power was not conferred 
by the Arbitration (Scotland) Act, 1894, similar or analogous to that 
contained in the English Arbitration Act of 1889. It would un- 
doubtedly be of great advantage to have such a provision, and would 
probably expedite in many cases the course of the reference, instead of 
having it prolonged unduly and indefinitely by various legal objections 
and difficulties, often only ended by protracted litigation. There is 
probably, however, nothing to prevent parties from expressly agreeing 
in the deed of submission that the arbiter should state a case, if 
required, in the Court of any question of law arising in the course of 
the reference; and a suggested form to this effect will be found in the 


Appendix. 


1 Wemyss v. Ardrossan Harbour Co., 7 2 Dudgeon v. Roberton, 28 Jan. 1859, 21 
Mar. 1893, 20 R. 500; L. M‘Laren, at D, 351. 
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In England, by sec. 19 of the Arbitration Act, 1889)“ Any 
referee, arbitrator, or umpire may at any stage of the proceedings 
under a reference, and shall if so directed by the Court or a 
judge, state in the form of a special case for the opinion of the 
Court any question of law arising in the course of the reference.” 
And by order of Court the procedure as to submitting questions is 
regulated? 

The object of the clause in the English Act seems to be to permit 
the arbitrator to go to the Court for guidance for himself on any 
matter arising in the reference, and to give the Courts a control 
over the arbitration.2 The fact that the arbiter has not expressed 
any opinion on the matter does not bar a party to a submission 
from applying to the Court to direct the arbiter to state, in the 
form of a special case for its opinion, a question of law arising in 
the course of the arbitration. If a party to an arbitration bond 
Jide requests an arbiter either to state a special case for the opinion 
of the Court upon a question of law arising in the course of the 
reference and material for consideration, or to delay his award until 
such party can himself apply to the Court for an order directing a 
special case, and the arbitrator refuses to comply with the request, 
or by summarily making his award attempts to preclude the party 
from applying, he is primd facie guilty of a breach of duty towards 
that party, such as will justify the Court in setting aside the 
award under that section, or in remitting for reconsideration under 
sec. 10. If, however, the application be frivolous, and made merely 
for delay, the arbitrator ought to refuse it, and the Court will 
support him.°® 

The arbitrator must find the facts, and can only submit a 
question of law for the consideration of the Court.6 The Court 
only gives an opinion upon the point or points submitted, and 
neither pronounces an order nor a judgment. “Accordingly, there is 
not any appeal against the opinion expressed.’ So, likewise, unless 
the order gives power to the Court to deal with the costs, it has 
not power to do so, which are entirely in the discretion of the 
arbitrator.$ 
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Sec. IJ. DELEGATION oF ARBITER’S AUTHORITY 


1. PowzR OF THE ARBITER TO ADOPT SKILLED Oprniov.—The 
general rule is that as parties have selected the arbiter as their judge, 
he is not entitled to delegate his duty, according to the maxim delegatus 
non potest delegare.| As, however, there may arise matters in the sub- 
mission upon which he cannot perform his duty adequately or justly 
without skilled opinion, the law has always presumed that, like a judge, 
he can in such circumstances take the necessary assistance he requires, 
without express power to do so being conferred in the submission. 
But the judgment must be the arbiter’s own opinion,? formed, it may 
be, after assistance ;* and it must not merely embody, in technical form, 
a previous agreement or understanding,t or a compromise between 
the arbiters, which involves a surrender of the judgment of one or 
other.» Thus although the arbiter was an accountant, and the sub- 
mission did not contain any special power to remit or get opinions, he 
remitted to an accountant to examine books and accounts, and no 
objection was taken. And in a subsequent mercantile case, where 
power was not given to the arbiter, he remitted to an accountant, and 
the parties were held jointly and severally liable in his fee, although 
the specific objection was taken that he was not entitled to make the 
remit.’ It may be taken as a general rule that an arbiter has power 
to take expert assistance “in every department” if necessary, and if 
not excluded by the terms of the submission® “An arbitrator may 
take the advice of another, but not delegate to that other his authority.” ® 
This implied power was deliberately upheld in the House of Lords,!® 
when it was held “that the employment by an arbiter of a man of 
skill is not ultra vires.” 

The employment of expert assistance must be neither superfluous 
nor unnecessary, within reasonable limits, and subject to the wide 
discretion inherent in the arbiter’s office. If not wltra vires, men of 
skill so employed have a good claim for remuneration, if stipulated 
for, against the parties, even though the submission may have failed, 
or no award be issued." 
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The law in England is similar. An arbiter cannot delegate,’ but 
he can employ persons of skill, such as valuers, surveyors, builders, 
and others, to give him their opinion or views upon any points in the 
submission for his guidance.* But if a person is appointed arbitrator 
on account of special qualifications, a lawyer having been objected to, 
he cannot employ a solicitor to sit and advise with him if either party 
object ;? and where authorised to employ an accountant “not objected 
to by either party,” he must give them an opportunity of objecting 
before employing him.‘ An arbitrator ought not, however, to adopt an 
opinion which he considers wrong.° 

2. Dury oF ARBITER IN TAKING AN OPINION ON A POINT OF 
LAw.—An arbiter is specially entitled to have guidance given him on 
legal questions, just as upon any other special department of science 
or learning; and so universally has this been accepted, that there does 
not seem to be any case in which it was objected to, or where such an 
objection was upheld, while there are many in the books showing that 
it was done. In an early case this was done,’ though the opinion was 
not of any practical value. The course also seems to have been 
adopted in a later case.’ So long as, when the arbiters take legal 
advice, they conscientiously consider or “give their minds” to it, and 
adopt it in the bond fide desire to use it to enable them to do full 
justice between the parties, their action is not open to challenge. 

In England the practice is very common and approved of.8 Cases 
have been sustained there of one of several arbiters alone consulting 
counsel for his guidance,’ though that practice was not approved of, 
but rather that all the parties should be present or informed.!° 

3. POWER OF ARBITER TO DELEGATE A MINISTERIAL ACT.— 
It is difficult to define precisely what is a ministerial act, but 
investigating books as an accountant, surveying and measuring ground 
as an expert, measuring buildings, shops, ete., would seem to fall under 
this category; and an arbiter is entitled to delegate these duties to 
experts, taking their reports as the basis of his judgment and making 
them his own. 

The law in England is the same; and there it has been held that 
the measurement of a field or the surface of a lake is a ministerial 
act ;"' while it is also thought that an accountant employed to make 


1 Russell, p. 149. 

2 Hoperaft v. Hickman, 2 S. & S. 180, 8 
L. J. (0.8.) Ch. 43; Anderson v. Wallace, 
8C. & F. 26. 

3 Proctor v. Williamson, 29 L. J. C. P. 
157, 8C. B. (N. S.) 386. 

4 Tidswell, in re, 33 Beav. 213. 

5 Kadsv. Williams, 24 L. J. Ch. 531. 

6 Millie v. Fergus, 7 June 1803, F. C., 
affd, 18 Mar, 1807, F. C. App. 3 Mf‘Leod v. 
Bisset, 17 Dec. 1825, 4 8. 330. 


7 Mitchell v. 
De 1297: 
M. 633. 

8 Russell, p. 150. 

® Hare, in re, 6 Bing. N. C. 158; Good- 
man v. Sayers, 23. & W. 249. 

Rolland v. Cassidy, 18 App. Cases, 
770. 

1 Thorp v. Cole, 2 C. M. & R. 367, 4 Dowl. 
437. 


Cable, 17 June 1848, 10 
See also White, 7 July 1790, 


POWER AND DUTY OF ARBITER BEFORE AWARDING 167 


up the accounts of a firm would be held to be acting ministerially 
only. 


Sec. III. Duty or Joint ARBITERS 


1. AppornrMeENT or Joint ArzBireRs—Where a submission is 
made to two arbiters, they both must accept and act, otherwise there 
cannot be a duly constituted reference. The submission implies, 
unless otherwise expressed, that the reference is to both together, not 
separate or to either. Therefore if one refuses to act, leaves the 
country, or dies, the reference formerly would have lapsed. Now, 
however, by the Arbitration (Scotland) Act, 1894, the Court would 
probably appoint an arbiter if there was a definite agreement to 
submit, and one of the parties declined to appoint another joint 
arbiter in place of the one who had failed. But neither in Scotland 
nor in England can the Court compel a party to appoint an arbiter.? 
an action for breach of contract properly lies against him ? in England, 
and in Scotland an application may be made to the Court to appoint 
an arbiter.® 

2. POWER OF ARBITERS TO APPOINT OVERSMAN.—Formerly 
express power required to be given to arbiters to appoint an oversman, 
if they differed; and unless this was done, the reference failed. Now, 
however, unless the agreement otherwise provide, the arbiters have 
power, under the Arbitration (Scotland) Act, 1894, to name an overs- 
man, on whom the reference shall devolve in the event of their 
differing in opinion. In the event of the arbiters failing to agree in 
the nomination of an oversman, the Court may, on the application 
of any party to the agreement, appoint an oversman.* The English 
Arbitration Act, 1889, contains analogous, but more extensive, 
provisions.° 

In England, when an appointment of umpire or oversman is made 
in writing, it has to be signed by the arbiters together ;° otherwise, if 
signed by one alone and forwarded to the other for signature, it is 
invalid and the award null,’ unless the writing is a mere record of 
what they have agreed on at a previous meeting.® 

3. Decision IN REFERENCE TO SEVERAL ARBITERS. — Where 
more arbiters than two are appointed, it is doubtful whether all must 
decide, or whether the decision of a majority will be sufficient. In the 
early cases it seems to have been held that the decision of a majority 
was sufficient? but that all the arbiters should concur.!? Later 
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decisions, however, establish that where the submission gives power 
to the arbiters to determine by a majority, and where the decree- 
arbitral narrates that the arbiters have differed, it is sufficient that the 
decree be subscribed by the assenting majority.’ 

In MCallum v. Robertson? a submission was made by partners to 
three arbiters, and, “in case of their differing in opinion, to any two of 
them,” of all claims which the partners had against each other for their 
proportions of profit and loss in a particular year, and certain other 
matters. A decree was pronounced by two of the arbiters, which, while 
narrating that the other had differed, found one of the partners liable 
in a sum as the loss corresponding to his share. It was held that the 
decree was valid, although there was no evidence under the hand 
of the third arbiter that he had differed, and that the questions 
submitted were exhausted. In Love v. Love a submission was made 
to five persons, with power to the majority, in case of variance of 
opinion, to pronounce judgment; and a decree by three of them was 
found effectual.* 

4. Dury oF ALL THE ARBITERS TO AcT.—Where more than 
two arbiters are appointed, it is the duty of all not merely to act, but 
to act together at all stages of the submission; and parties must be 
heard and witnesses examined in the presence of them all.t| When 
no power is given, in the submission, to a majority to decide, it is 
doubtful whether an award, in such circumstances, would stand. 
In England it has been held that on a reference to three arbiters, 
an award by two of them only is bad.2 A submission is a contract, 
and if the contract be that three are to decide, and only two do so, 
while the third disagrees, then the contract has not been carried out. 
It seems to be consistent with principle to hold that it is an essential 
condition of the contract that all three shall agree, unless power is 
expressly given in the submission to a majority to decide. It is 
clearly an unwise proceeding to appoint three arbiters without giving 
the majority power to decide, as it is highly probable that so many may 
disagree. Such references were characterised in England® as “ senseless 
and mischievous, founded on a totally wrong principle, expensive in 
their operations, and constantly ending in failure and disappointment.” 

Wherever the reference is to more than two arbiters, the reference 
will be presumed, unless it be otherwise expressly stated, to be a joint 
reference, and not to each of them separately. In such cases all the 
arbiters ought to agree in opinion, in the same manner that “in a 
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mandate granted to several mandatories all of them must concur; 
because the mandant is presumed to rely on the fitness, not of any 
one, nor even of any number of them, but of them all taken jointly.”? 
This principle applies not only where more than two arbiters have 
been originally appointed by the parties themselves, but also where 
they have been appointed by two arbiters having authority to appoint 
a third or more. It follows, therefore, in the latter case, where the 
two arbiters originally appointed are authorised to appoint a third to 
act along with them, they should do so at the outset of the reference 
and before they begin to act,? for the third is not an oversman, but is 
as much an arbiter as each of the other two. The arbiters must, in 
such references, all act together, on the same footing in every respect. 
In the case of three acting, if the third be treated or acts as an 
oversman instead of an arbiter, the award will be bad.2 In England 
it has been held that when arbiters have a power to appoint another, 
and where an award is to be made by a certain day “or such other 
day as the arbiters, or any two of them, may appoint,’ the two must 
appoint a third before they can prorogate ;? but that it is sufficient for 
any two to act jointly, though the third be absent, if he have had 
notice and opportunity to be present, and be not kept away by the 
arbiters or the parties. It is quite settled that where there are three 
arbiters, the two must take the opinion of the other; but if he refuses 
to agree after discussion, they may make their award.® The three 
arbiters must consult together, whether one or other refuse to concur 
in the decision ; otherwise the award is liable to be set aside.® 


Sec. LV. THe OVERSMAN 


1. By wHom OVERSMAN APPOINTED.—The oversman is a person 
selected to determine the questions at issue in the event of the arbiters 
differing in opinion. An oversman may be appointed or selected 
either (1) by the parties themselves in the deed of submission—and 
there are many obvious reasons for doing this, though it is not a 
general practice; or (2) the parties may, in the deed of submission, 
empower the arbiters to nominate an oversman in case of differences 
of opinion between them. Until the Arbitration (Scotland) Act, 1894, 
where this was not done, and the submission did not empower the 
arbiters to nominate an oversman, the arbitration fell, if the arbiters 
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differed, as it was held that without express power conferred, the 
arbiters could not nominate.! So far was the principle carried, that . 
where a clause in a mineral lease provided that “should the minerals 
become exhausted, or workable only at an evident loss, the tenants 
shall be entitled to give up the lease on the same being ascertained by 
arbiters mutually chosen,” this was held only to bind the parties to 
submit to the arbiters mutually chosen, and not to entitle one party 
to require the other to concur either in nominating an oversman or in 
giving power to the arbiters to do so;? and where, in a similar lease, 
the reference was “to persons of skill to be chosen mutually by the 
parties,” the Court held that this meant merely the nomination of one 
man of skill for each party, and did not empower them to nominate an 
oversman.? 

This, however, is now remedied by the Arbitration (Scotland) Act, 
1894, sec. 4 of which provides that unless the agreement to refer 
shall otherwise provide, arbiters shall have power to name an oversman, 
on whom the reference shall be devolved in event of them differing in 
opinion. Should the arbiters fail to agree in the nomination of an 
oversman, the Court may, on the application of any party to the agree- 
ment, appoint an oversman. The decision of such an oversman, 
whether he has been named by the arbiters or appointed by the Court, 
shall be final.* 

2. WHEN OVERSMAN SHOULD BE APPOINTED.—Ilf the parties 
themselves nominate an oversman, the most expedient time is to do so 
in the deed of submission itself, and this is of course quite competent. 

Where the arbiters nominate an oversman, either in virtue of 
express power in the submission or under statute, the most expedient 
time to do so is, as is prescribed by the Lands Clauses Act, 1845, 
before they enter_on the business of the submission. It is not only 
competent but very proper to do s0, as if they “delay nominating till 
a difference arises, they are as likely to differ as. to the oversman as 
to anything else. It has been observed by the Bench “ that it is a 
good practice for arbiters to commence by nominating an oversman.” ® 

Where there are more than two arbiters, the nomination of overs- 
man should be made and signed by all. It is doubtful if a majority 
would be entitled to nominate an oversman, unless expressly em- 
powered to do so. In a case where there were four arbiters, two of 
whom executed the nomination of an oversman, the Court held the 
nomination to be bad, because “if these two had the power, then by the 
same rule the other two might as well have chosen another oversman.”® 
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3. QUALIFICATIONS OF OVERSMAN.—An oversman is truly a sole 
arbiter, selected, either by the parties themselves or by the arbiters, to 
decide the matters in difference between them. The same disquali- 
fications, therefore, attach to the oversman as attach to the arbiters. 
As with an arbiter, however, the parties themselves may waive any 
disqualifications on the part of the oversman, but the arbiters have 
no such power, unless expressly given. They are intrusted with a 
fiduciary duty, and due diligence will be exacted from them in its 
performance; so that if they exercise their discretion capriciously, as 
by nominating as oversman a person suffering under a legal disability, 
or act in such a way as rightly or wrongly to raise a presumption or 
inference of unfairness or bias, it is very doubtful if their nomination 
would be upheld, unless their action was known to and homologated 
by the parties! Thus it was held that two arbiters who had power 
to appoint an oversman, were not entitled to appoint a person who 
was a shareholder in a company that was one of the parties to the 
reference.” Interest, however small, may disqualify an oversman, just 
as an arbiter or judge; the one no less than the other cannot be judge 
in his own cause, or in one in which he is ever so slightly interested. 
If the parties had known the fact before appointment, or waived 
objection after knowledge, the disqualification would not apply. 

4. How ARBITERS SHOULD CHOOSE OvERSMAN.—The duty of 
nominating an oversman being thus so important, the arbiters are 
required to exercise their trust in a proper and judicious manner. 
They are expected to exercise their judgment in selecting, and not to 
be guided by mere chance. So in England it has been held that an 
appointment by mere lot or chance is bad; and if two arbiters toss up 
which of the two shall nominate, to the exclusion of the other, an 
appointment following thereon is bad.t And again, where each of 
two arbiters write on a paper the name of a person who is not known 
to the other, and the one drawn by chance is appointed, the appoint- 
ment is bad.° 

Where, however, each arbiter admits the fitness of a person 
nominated by the other, and they toss up as to which should be 
elected, Lord Ellenborough stated that he saw no objection to such an 
appointment,’ and this opinion has since been confirmed.’ It has 
also been followed in Scotland, in a case where two arbiters who had 
power to appoint an oversman differed as to which of two persons, 
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admittedly equally eligible, should be nominated, and eventually 
selected one by lot. It was held that the appointment was valid 

The previous knowledge, however, or subsequent homologation of 
parties of an appointment made in any other than the regular mode, 
will validate the same.? 

5. How OvursmaN 10 BE APPOINTED. — Where the parties 
nominate, it. should be done in the deed of submission. They may, 
however, do this subsequently, either by separate minute or by minute 
indorsed on the submission. 

Where the arbiters nominate, they may either do so at the outset 
or only when a difference arises. 

As .already stated, it is not expedient to delay till a difference 
arises, as the arbiters are then as likely to differ about an oversman 
as anything else. The usual and proper course is to write a minute, 
either on the submission itself or in the minutes of procedure, appoint- 
ing the oversman. It is not necessary that this should be tested, 
although very frequently in practice it is so. The minute should be 
signed by the arbiters, and dated. The practice varies as to the overs- 
man accepting at this time, or when the submission actually devolves 
upon him. The better course is to have an acceptance immediately 
following the appointment. The < 1e_acceptance_of the _ oversman may 
likewise be written either on the submission or the minutes of pro- 
cedure. It is not necessary that it should be tested, but in practice 
this is often done. In England, when there is an effectual appoint- 
ment of an umpire it cannot be affected by the disapproval of the 
parties.? 

In modern practice, both in Scotland and England, where an overs- 
man is appointed at the outset, he frequently sits along with the 
arbiters throughout the proceedings and hears the proof, being prac- 
tically president of the tribunal, though his functions as oversman 
(Eng. “ umpire”) only come into force if and when the arbiters differ, 
and after a devolution to him. This is quite competent, and is often 
a convenient and economical course, as the oversman being present at 
the leading of the proof, the expenses and delay of double procedure 
are avoided.* 

In Crawford v. Paterson two arbiters nominated an oversman, with 
whom they consulted throughout all the proceedings, many of their 
orders on parties bearing “having advised with” the oversman. He 
accompanied them to an inspection, took part in the examination of 
witnesses, and was present at an oral debate. The arbiters having 
ultimately differed, signed a minute of devolution, after which the 
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oversman issued a draft decree-arbitral. One of the parties having 
then demanded to be heard generally on the whole case, and not 
alleging any omission in the previous argument, or any newly emerg- 
ing fact, the oversman refused the demand, and pronounced his. decree- 
arbitral. It was held that the arbitration had not been vitiated nor 
the oversman disqualified by his having taken part in the proceedings 
throughout; that the parties were not entitled as a matter of right 
to be re-heard; and that it was no objection to the decree-arbitral that 
the oversman had pronounced it on information acquired in his 
capacity of oversman-elect; and it was observed, that it is a good 
practice for arbiters to commence by nominating an oversman. 

Where it is desired that the oversman is not to act in this manner, 
the minute appointing will state that the oversman is only to act 
in the event of the arbiters differing in opinion; so that he neither 
acts nor does anything till a difference arises. 

6. DEVOLUTION ON OvERSMAN.—The submission only devolves 
on the oversman when and if difference of opinion arises between the 
arbiters ;+ and, in any case, the arbiters must have differed in opinion 
before the submission can be devolved by them upon the oversman.? 
When the arbiters are unable to agree upon their decision, they should 
devolve. 

The devolution on the oversman should be executed in writing ? 
and signed by the arbiters;? and it is better to have it tested, though 
it is not necessary. It is a most important step in the proceedings, 
as it divests the arbiters and invests the oversman, and it should 
therefore be done as deliberately and formally as possible. The 
minute of devolution may either be written on the submission itself 
or in the minutes of procedure, but it is better to have it done on the 
submission. It should state that the arbiters have differed in opinion, 
as without that there is no need for a devolution. The difference of 
the arbiters is the raison détre of the oversman. A long series of 
decisions has settled that unless arbiters differ, they cannot 
devolve. 

In the ordinary case a minute of devolution signed by the arbiters 
may be regarded as essential, and the fact that the oversman’s award 
narrates that the arbiters have differed will not be alone sufficient. 
There have been, however, and may yet be, cases where, from particu- 
lar terms or circumstances, the Court holds the absence of a signed 
minute of devolution not to be fatal to an award, especially where the 
submission expressly empowers the oversman and either of the arbiters 
to make an award. All such cases, however, turn on specialities, either 


1 Telfer & Oo. v. Bell, 81 Jan. 1823, 2S. 3 Telfer & Co. v. Bell, 28. 167. 
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in the circumstances or in the submission. In all such exceptional 
cases the award must yet bear the fact of the arbiters having differed ; 
and the onus is then on the challenger to disprove it, the res gestw 
affording sufficient presumptive evidence of such difference. In only 
one case has an award by an oversman along with an arbiter been 
sustained which did not bear in gremio a reference to the arbiters 
having differed in opinion.’ 

Where, however, an oversman alone signs an award, it must 
expressly bear that the arbiters have differed in opinion.? 

In England it is held that “there must be such a difference 
between the arbitrators as renders their agreement in an award 
hopeless.” * 

7. WHEN FORMAL DEVOLUTION UNNECESSARY. — Though in a 
formal submission it is desirable to have a formal tested devolution, 
it is not absolutely necessary that this should be so if there be written 
evidence (1) of the arbiters having differed, and (2) of their having 
devolved. Thus arbiters on entering upon a submission signed a 
minute appointing an oversman to act in the event of their differing 
in opinion. Upon that event occurring, they wrote separate letters to 
the oversman, informing him of their difference and requesting him 
to decide. The Court held that there was a valid and unobjectionable 
appointment of the oversman.® So, likewise, where the submission is 
informal or in re mercatoria, a written devolution has been held not to 
be necessary.® 

8. ConpiTIonAL DEVoLUTION.—There may be a sort of condi- 
tional devolution without the intervention or formality of any minute 
in some rare instances, as where in a submission it is declared that if 
the arbiters have not arrived at a decision and issued an award by a 
certain date, the submission shall thereupon devolve on the oversman. 
In such a case the expiry of the time stipulated purifies the condition, 
and the submission devolves ipso facto without any further or express 
devolution. 

Mr. Bell refers to such a form of submission with approval in 
cases where parties themselves name an oversman,’ but it is little 
used in practice. It strikes at the power of prorogation, which 
through unforeseen circumstances it is frequently necessary to employ 
for the justice of the case, and has certain other disadvantages. 


1See Middleton v. Chalmers, 9 June 3 Gordon v. Abernethy, 30 Nov. 1716, M. 
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It is therefore clear (1) that the arbiters must differ before 
they devolve, and (2) that the best way of preserving evidence of the 
arbiters having differed is to narrate the fact in a minute of devolu- 
tion, and not to trust to any inferences or presumptions to be 
deduced from a mere reference to such a fact in the award alone. 
The appointment of an oversman under the Lands Clauses Acts, 
Railways Clauses Acts, and Companies Clauses Acts must be in 
writing and signed by the arbiters. 

As a general rule it may be taken that a decree-arbitral by an 
oversman, without a devolution to him, is inept.? 

In Telfer’s case the Court held that there being no devolution upon 
the oversman subscribed by the parties, and as it did not appear 
from the extract of the submission and decree-arbitral produced that 
the oversman had any authority to act, the decree, though pronounced 
by the oversman alone, was inept. So, again, in an action to enforce 
implement of an alleged award in a formal submission between an 
outgoing and incoming tenant as to the value of the crop, and alterna- 
tively for the sum therein mentioned as the just value of the crop, it 
was held (1) that the alleged award was invalid, being signed only 
by one of the two arbiters named, and a third party as oversman who 
had no written devolution or appointment in his favour; (2) that 
parole proof of the appointment of the oversman was incompetent ; 
(3) that before the oversman could act, the arbiters must have 
differed in opinion, and there was no evidence of this; (4) that there 
were no relevant allegations to rear up jurisdiction in the oversman ; 
and (5) that the alternative conclusion of the action was excluded by 
the submission.’ 

The alternative conclusion was for the value of the crop, etce., as if 
there had not been a submission ; but, as Lord Benholme held, “if there 
be no decree-arbitral, there is still a subsisting submission, and the 
Court cannot interfere with these questions which fall under the 
submission.” 

An award was also reduced where, there being no express power 
to devolve, the arbiters had devolved without the consent of parties in 
writing, and further, because there was no written devolution ; so that 
there was no legal or valid appointment of or devolution on the overs- 
man, and the award pronounced by him being incompetent, was null 
and void.* 

9. WHAT SHOULD BE DEVOLVED.—In executing the devolution 
great care should be exercised if the arbiters are not to devolve the 
whole submission on the oversman. In the first place, if the arbiters 
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have issued any interim decree or decrees, the matters therein dealt 
with must be carefully excepted, and only what remains undecided 
be devolved. If the arbiters are agreed on certain points, they should 
follow the usual course, and exhaust the submission so far as they are 
agreed by an interim decree, if they have power to pronounce one, and 
devolve the submission guoad ultra; or else if they have no such 
power in respect of their differing in opinion, to devolve the whole 
matters submitted on the oversman. In either case the connec- 
tion of the arbiters with the submission ceases from the date of the 
devolution.? 

If the arbiters omit to devolve anything which they have not 
disposed of, or if the arbiters’ interim decree is for any reason in- 
valid, the whole subsequent procedure and devolution lies open to 
challenge and may be vitiated.? 

Having devolved, in whole or in part, the arbiters are fwnctv. 
An oversman upon whom two points in dispute had been devolved, 
the arbiters being otherwise agreed, prorogated the submission. <A 
majority of the whole judges held that the prorogation so made by him 
not merely prorogated the submission guwoad the two points upon which 
he himself was to decide, but also qguoad the other points agreed on by 
the arbiters, so as to enable them to write out a decree-arbitral on the 
latter points after the period when, but for the oversman’s prorogation, 
the submission would have expired.2 This judgment was, however, 
reversed on appeal, the House of Lords reverting to the judgment of 
the Lord Ordinary (Wood), who held “that when a submission is 
entered into, to arbiters, and, in case of their differing in opinion, to 
an oversman to be appointed by them, it is not contemplated that 
the proceedings may be divided into two parts, with coexisting powers 
in the arbiters and oversman; and that, on the contrary, the view is 
that the powers of the one are to end whenever those of the other 
commence—that the submission is to depend before the arbiters as 
a whole while they are acting in that capacity, and it is only when 
they have determined entirely to divest themselves of it, and have 
finally terminated their actings as arbiters, that it is to be transferred 
to an oversman; by the devolution on whom it is to be carried, to 
all operative and active effects, away from the arbiters, who are then 
to be held funett officio, and put under the oversman’s jurisdiction.” 

In the House of Lords Lord Cranworth said: “I consider it to 
be clear that the power of prorogation by the oversman is confined 
to the matters referred to him; and that, I conceive, disposes of the 
whole question. I think this is a conclusion necessarily resulting 
from the nature of the office which he fills. When the arbiters differ 
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on any point, and this point is referred to the oversman, the sub- 
mission must be read just as if he had been named as the sole 
referee, and as if the points referred to him were the only matters 
in dispute. The submission did not mean to give him any power to 
determine whether it would, or not, be right for the arbiters to 
prorogate any time for making their award. The power of proroga- 
tion is incidental and ancillary to deciding the matters referred; 
and it is a power upon the exercise of which a discretion must be 
exercised, just as much as any other parts of the contract.” 

In one case where the submission was not of a very formal nature 
for valuing coals left by an outgoing tenant, the award was challenged, 
inter alia, on the ground that the oversman (who was a man of skill) 
had inspected the coal, and practically made up his mind as to the 
value thereof, before any minute of devolution was written. The 
minute of appointment and the award were dated on the same day. 
The Court considered this a delicate matter upon which it was 
necessary to be very guarded, but that it was not a valid objection, 
and an issue was refused on that point.2 Lord Deas said: “The first 
issue is whether the award was pronounced without due authority ? 
This means that the devolution was not written out and signed till 
an after part of the same day on which the oversman wrote and 
signed his award. Both are dated 17th November. But it is not 
said that the award was made known to either of the parties, or 
delivered, before subscription of the devolution. It just comes to 
this, that being told he was to be oversman, he went and made his 
inspection, wrote out and signed his award, and had it in his pocket, 
without anybody knowing anything about it. I do not think that is 
a good objection.” 

10. DzvoLuTION DOES NoT IMPLY PRoROGATION.—The devolu- 
tion does nothing more than divest the arbiters and invest the overs- 
man. It neither prorogates the submission nor implies a prorogation. 
Unless, therefore, a prorogation is duly made, the submission will 
fall on the same day on which it would have fallen if no devolution 
had taken place.’ 

11. Caw ARBITERS BE COMPELLED TO DevoLvE ?—When arbiters 
differ, their duty is to devolve. The question does not seem to have 
been actually decided whether they can be compelled to devolve, 
In two cases it seems to have been assumed that the Sheriff Court 
could exercise its jurisdiction to that extent; but it is now settled 
that it is only the Court of Session which can exercise such a jurisdic- 
tion. In one case a joint arbiter refused to consent to a certain 


1, Cranworth, L.C., 2 Macq., at p. 100. 4 Forbes v. Underwood, 22 Jan. 1886, 13 
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inquiry which his co-arbiter considered necessary for their award, and 
one of the parties brought an action in the Sheriff Court to ordain 
him either to concur with his co-arbiter in making an award or to 
join him in executing a devolution. On appeal the Second Division 
held (1) that the arbiters had differed in opinion within the meaning 
of the minute of reference, and were bound to execute a minute of 
devolution on the oversman; and (2) that an action at the instance 
of one of the parties [the outgoing tenant] to compel the arbiter who 
desired inquiry to execute such minute was competent in the Sheriff 
Court. Lord Young, however, dissented, saying, “I think an appeal 
must be made to, and an order may be made by, the Supreme Court, 
and by the Supreme Court alone.” This view was shortly afterwards 
given effect to when the First Division held that the Court of Session 
alone has jurisdiction to compel an arbiter to proceed either to 
pronounce an award or to execute a devolution ;! and Sinclair's case 
was commented on, but not followed. 

The circumstances of Forbes v. Underwood were these: In May 
1884 a minute of agreement and reference was entered into between 
D. F., the outgoing tenant of a farm, and P. U., the incoming tenant, 
whereby the value of the grass, ete. on the farm was to be fixed by 
D: R. and A. W., two arbiters and valuers mutually chosen and 
named; and an oversman was also named. In August following, 
the outgoing tenant presented a petition in the Sheriff Court at 
Inverness againt W., one of the arbiters, and U., the incoming 
tenant, asking that the former should be ordained to concur with 
R., the other arbiter, in executing a minute of devolution of the 
reference upon the oversman, “and to find the defenders jointly 
and severally liable in expenses.” The Sheriff-Substitute, relying on 
the case of Sinclair v. Fraser? appointed the arbiters to execute a 
devolution in favour of the oversman, to which judgment the Sheriff 
adhered. The First Division, however, on appeal, unanimously re- 
versed, the four judges holding, in conformity with Lord Young’s 
opinion in Sinclair’s case, that the Court of Session alone has jurisdic- 
tion to compel an arbiter to proceed. The Lord President (Inglis), 
who delivered the leading opinion, said: “The question raised in this 
action is whether Winton has wrongfully failed to perform his duty 
as arbiter; and the remedy sought is a decree against him to compel 
him to do so. The question whether the Sheriff has jurisdiction in 
such a case is, I think, one of very great importance. The position 
of an arbiter is very much like that of a judge in many respects; and 
there is no doubt whatever that whenever an inferior judge, no 
matter of what kind, fails to perform his duty, or transgresses his 
duty, either by going beyond his jurisdiction or by failing to exercise 
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his jurisdiction when called upon to do so by a party entitled to come 
before him, there is a remedy in this Court; and the inferior judge, 
if it turns out that he is wrong, may be ordered by this Court to go on 
and perform his duty; and if he fails to do so, he will be liable to im- 
prisonment, as upon a decree ad factum prastandum. . . . This belongs 
to the Court of Session, as the Supreme Court of this country, in the 
exercise of what is called, very properly, its supereminent jurisdiction. 
. . . It appears to me that the parallel between the position of an 
arbiter and the position of inferior judges—judges in the proper sense 
of the term—is complete, and that the two are quite undistinguishable 
in this question of jurisdiction. It can only be the Supreme Court of 
this country that can possibly exercise such jurisdiction.” 

12. Ir OveRsMAN DO Nor AcozPT.—When the arbiters appoint 
an oversman and he declines to accept office, they may appoint an- 
other—the mere nomination does not evacuate the power of the 
arbiters to appoint, because the appointment of the oversman is not 
complete until his acceptance ; but, in practice, it is usual to ascertain 
the willingness of a person to act as oversman before appointing 
him. . 
In England it is held that if the arbiters have appointed an 
umpire, they cannot revoke; yet if he do not accept, there is no 
effectual appointment, and they may make another.! If they make 
an appointment conditional on acceptance, there can be no doubt that 
if the umpire declines they can make another appointment.” 

13. OVERSMAN NOT ENTITLED TO DECLINE AFTER ACCEPTANCE. 
—As with a sole arbiter, so an oversman after accepting is not 
entitled to resign, or to decline to proceed with the submission and to 
pronounce an award, unless for good reasons, such as ill-health, an 
intention of going abroad for a long time, or an emerging interest of 
his own.® 

In England, it seems, the Courts have no jurisdiction to compel an 
arbitrator to proceed or to make his award according to a particular 
principle,t except in cases of reference by order of Court.° 

14. CommenchMENT or OVERSMAN’S AvuTHORITY.—Whether the 
arbiters have nominated an oversman either immediately on their 
accepting office or when they have actually differed, the functions of 
the oversman only commence on the completion of the execution of 
the devolution. 

15. Acceprancn BY OverSMAN.—When the devolution is laid 
before the oversman, he should accept of the office so conferred upon 
him by a short minute, which may be written on the submission itself 
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or as a step in the minutes of procedure. It is not necessary that it 
be either holograph or tested." 

16. Dearu or Ovursman.—lf an oversman upon whom the sub- 
mission has devolved die before pronouncing his award, it seems that 
the submission falls: the arbiters’ powers are exhausted, and they are 
functi, if the contract does not make any provision for such an event. 
The parties may, however, by minute anew appoint another oversman, 
in which event the minute should be probative, as such a proceeding 
constitutes what is practically the nomination of a new and sole 
arbiter.2 In Gowans v. Duncan, after accepting and prorogating, one 
of the arbiters died. The parties, by separate tested minute, author- 
ised the surviving arbiter “to judge solely and finally” on their 
behalf. He prorogated, issued proposed findings, and thereafter a 
decreet-arbitral. A reduction was brought; but the Court held that 
the last minute, as construed by the conduct of parties, contained a 
sufficient power to prorogate, and that the decreet-arbitral was not 
reducible on the ground that at the date thereof there was no sub- 
sisting submission to the surviving arbiter. 

17. Power And Dory or OversSMAN.—As a general rule, the 
powers and duties of an oversman are commensurate and coextensive 
with those of the arbiters, he being practically a sole arbiter, unless 
the submission has made any clear distinction, in which case it must 
be referred to as the guide on the subject. But if the deed only 
makes it doubtful whether the parties intended to continue to the 
oversman the powers extended to the arbiters, the former gets the 
benefit of the dowbt.2 This principle was carried very far in a case 
in which it was held that an oversman had power to prorogate even 
though the terms of the submission were: “And whatever the said 
arbiters determine, in whatever part, in the premises, betwixt 
and the day of next to come, or on or before any 
other day to which they shall prorogate this submission, which they 
are hereby empowered to do from time to time as they shall see 
cause, the parties bind, etc.” 4 

The first duty of the oversman is to see that the sub ianion does 
not lapse in his hands; and although this is a duty of the clerk to the 
reference, it will be well for the oversman to see that it is attended to, 
and to prorogate if necessary. 

The next duty is to see what is devolved upon him. If the whole 
submission has been devolved upon him, he will deal with it according 
to the terms of the submission, and so as to exhaust the same, being 
subject to the same rules in regard thereto as the arbiters. 
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Where the arbiters have devolved only a part of the submission, 
the oversman can only deal with the subjects so devolved, and has no 
power to go beyond this; this power of prorogation also is confined to 
the matters referred to him! If the arbiters have omitted to devolve 
any undecided matters, this will be fatal to the submission. Neither 
he alone, nor the arbiters alone, nor altogether, can remedy such a 
defect ; for he can only competently deal with what is devolved, while 
the arbiters being fwncti, are not competent to deal with anything 
further after the devolution.? 

In one case the question was raised whether the oversman, when 
the submission has been devolved, is bound to apply his mind to and 
pronounce independent findings on all questions in dispute, or may 
without irregularity accept and affirm the findings of the arbiters on 
all points on which they are agreed. The case was not that of a 
formal submission, but merely, under a lease, for the valuation of crop, 
ete., as between incoming and outgoing tenants, to be made “ by two 
men mutually chosen, or by an oversman to be named by them 
should they differ in opinion.” The arbiters, two farmers, partly 
agreed and partly differed. The award of the oversman, another 
farmer, contained the findings agreed on by the original arbiters, and 
his own findings on the points on which they disagreed. The Court 
held that in such circumstances no formalities were necessary, as all 
that was really desired or bargained for was the opinion of skilled 
persons on the question in dispute, and that had been obtained.* 

And again, an award in a reference in re mercatoria by an overs- 
man, upon whom no formal devolution had been made, was upheld 
although he had not heard the parties, on the ground that the pro- 
cedure was according to the custom of the place.® It will, however, 
be observed that both these cases were informal in their circumstances, 
and of a nature to which the law allows considerable latitude. 

It is competent to require from an oversman an explanation of 
his award under a reference forming part of an agreement, though not 
a regular submission,® or probably in any case where it is ambiguous 
or incapable of explication by the parties. 

18. Jomwwr Award BY ARBITERS AND OvERSMAN.—According 
to an old style of submission, it was not an infrequent practice for 
parties to bind themselves to implement “ whatever the said arbiters, 
or in case of their differing in opinion, whatever they or either of 
them, with A. B., oversman, shall give forth as their final sentence, ete.” 
In such circumstances an award setting forth that the arbiters had 
differed, and signed by one of the arbiters and the oversman, was 
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sustained! This view was supported subsequently by several deci- 
sions in the Court of Session, and confirmed in the House of Lords.? 

19. Evipence or OversmAN.—The oversman, like an arbiter, 
is not as a general rule a competent witness as to the questions raised 
in a submission to him. He may, however, be examined to ascertain 
whether he may have acted wléra vires, or taken into account in his 
award matters not submitted to him. Thus where a statute provided 
that “structural damage” was to be paid in certain circumstances, 
it was held competent to examine the oversman to find out whether 
he had awarded damages in respect of other than structural damage 
to the buildings or their foundations, but that it was not competent to 
inquire into the mode by which he arrived at the sum awarded for 
such damage.t So again, in a case where the lessee for nineteen 
years of a market garden of about 10} acres, at £4 per acre, 
claimed £19,500 in respect of a railway company taking 2 acres 
and severing the remainder, the oversman, after issuing three dif- 
ferent notes of proposed findings, finally issued his decree, awarding 
(first) the sum of £2280 as the value at the date of the notice 
to treat, 29th September 1892, of his interest in the said 2 acres 
taken (including the value of the stock therein at the date of the 
said notice); (second), in respect of injurious affection of the 
remainder of the subjects held on lease, £560; and (third), in 
respect of severance, £1100, in the event of the respondents giving 
the claimant no accommodation-works other than a level-crossing 
at the east margin of his holding.® A reduction was brought of 
the award, on the ground that compensation for prospective profits 
had been allowed from houses and buildings which the claimant stated 
he was to erect, and not for profits to be derived from the ground 
taken. The oversman was examined on that point, but the Court 
held the proof negative, and refused the reduction. 

The same rule prevails in England, @.e. that an oversman may be 
examined to ascertain whether he has exceeded his jurisdiction, but 
cannot be asked as to what passed in his mind when he was making 
his award, nor to explain or contradict his award.® 

1 Rigg, June 1724, Bank. i. 28. 9. 4 MacGleorge v. Glasgow City Rly. Co., 
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CHAPTER V 
THE AWARD 


Sec. I. Duty or ARBITER AS TO AWARD 


1. THz AwaArD.—*<A decree-arbitral or award, which is a sen- 
tence proceeding upon a submission or reference to arbiters, bears 
‘some resemblance to a judicial sentence.”! It is the decision of the 
private judge selected by the parties to adjudicate upon their dispute. 

It therefore derives its origin, power, and extent from the terms 
of the submission on which it proceeds. “Every award has its force 
not by virtue of the award itself, but by virtue of the previous contract 
of parties giving it effect.” ? The submission itself, therefore, determines 
the limits of the power of the arbiter with regard to the award. 

2. Can ARBITER PRONOUNCE INTERIM OR PART AWARDS !— 
An important question thus arises whether, if the submission does not 
give the arbiter power to pronounce “interim” or “ part” awards, he 
can of his own accord validly exercise such a power. It has not been 
authoritatively determined whether interim or part awards may be 
made by the arbiter without express power. ‘The general impression 
is against such a power being implied unless the terms of the sub- 
mission indicate, at least, that such a power was intended. In one 
case, it is true, the Lord President (Boyle) said: “I am not prepared 
to hold that a general submission of all claims does not warrant the 
giving out of interim decrees, even without express power to do so” ;8 
and Lord Mackenzie, in the same case, remarked: “If there had been 
any doubt on the question whether a general submission does not 
imply a power to pronounce interim decrees (on which I should have 
felt inclined to hold that it did), that doubt is solved by the power 
here expressly given ” ; while Lord Jeffrey said: “ Where the matters in 
dispute were articulate and separate, I should rather be inclined to 
think that interim decrees were competent.” In this case the parties 
had authorised in the submission “orders for immediate payment of 
certain sums,” and consented to “ the registration hereof, and of the pro- 


1 Ersk. iv. 3. 29. 3 Iyle v. Falconer, 2 Dec. 1842, 5 D. 
2L. Cranworth, in Lang v. Brown, 8 May 236. 
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rogations and interim and final decrees to follow hereon.” The tendency 
is, however, rather against holding such a power to be implied. In the 
‘first place, it is to be observed that if the parties had desired the arbiter 
to have or exercise such a power, they could have conferred it in the 
submission, and the absence of this raises a presumption that they 
did not desire that he should have such a power. The old law of 
Scotland seems to have been that unless such power is expressly 
conferred, or necessarily implied, an arbiter does not possess and 
cannot validly exercise it. This seems also to be in accordance with 
the Roman law. It is also the view which prevails in England. 
Mr. Pollock says: “It is implied in all cases, unless something to the 
contrary is expressed, or may be inferred from the submission, that 
the arbitrator can make but one award. This must be one entire 
and complete instrument in itself; therefore if it be made part one 
day and part at another, though each and every part be made within ~ 
the time limited for the award, it will be void.”! It is not, as a 
general rule, a desirable practice, even where such a power is con- 
ferred, to exercise it, and may sometimes even be so dangerous” as to 
necessitate the interference of the Court. It may, perhaps, be stated 
as a general proposition, that unless an arbiter has express power 
conferred upon him, or that such is necessarily implied from the 
terms or character of the submission, he has not the power to pro- 
nounce interim or part awards. 

3. WHAT ARE INTERIM, OR PART, OR PARTIAL AWARDS ?— 
(1) Interim Award.—In practice these terms are generally treated as 
synonymous, though strictly they are not so. An interim award or 
decree is an award or decree pronounced during the course of the 
submission, and may, where allowable, be issued without deliberately 
considering and adjudicating on any of the claims of parties, as in 
ordering a payment to account, settling interim possession, or pro- 
viding for the interim regulation or management. of the matters sub- 
mitted. It is essentially of a temporary or tentative character, and 
though delivered, is liable to be subsequently recalled, modified, or 
altered, either by another interim or by a final award. An illustration 
of this occurred in a case? where a railway company was ordered by 
an interim decree to pay a proprietor claiming compensation a sum of 
£1750 to account as a condition of obtaining possession. The company 
brought a reduction of this decree, on the ground that the sum was 
so large as to infer corruption. The Court did not sustain this, but 
being impressed by the argument on the largeness of the sum, Lord 
President Hope said: “I think we should insert some qualification in 
our interlocutor, so as to prevent the possibility of the interim decree 

’ Russell, p. 181; Com. Dig. Arb. E. 16; 2 Edinburgh and Glasgow Rly. Co. v. 


Gould v, Staffordshire Potteries Waterworks Hill, 28 Jan. 1840, 2 D. 486, 15 F. C, 
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being held to be conclusive, if, after full proof, the arbiter should 
become satisfied that it awarded a larger sum than the final decree 
should contain.” The Court, accordingly, found that “in respect that 
the sum awarded in the interim decree has been paid, but may be 
found ultimately to exceed the sum awarded in the final decree, 
supersede further consideration of the case till the arbiter shall have 
investigated the facts and is prepared finally to fix the amount of the 
damages.” 

(2) Part or Partial Award.—A part or partial award or decree, 
on the other hand, in its strict significance, professes to dispose finally 
of part of the matters submitted, 7c. one or more of the claims of 
parties finally and entirely, expressly reserving the remaining subjects 
of the submission for further consideration and future adjudication. 
It thus disposes of these claims as finally and irrevocably as does the 
final decree of those remaining; and so much is this the case that in 
certain instances such a part award has been sustained even though 
the final award has been reduced and set aside;! but even there the 
confusion between interim and part awards prevailed. In practice, 
the distinction is not regularly recognised; but it would be better 
that it should be, especially looking to the important consequences 
which may follow. Awards should be specifically designated “ part ” 
or “interim” according as they are intended to be final so far as 
they go, or merely tentative, as the term “interim” properly implies. 

Where, also, it is desired that arbiters should have the power to 
pronounce interim or part awards, that should be expressly conferred 
in the submission. Bankton long ago recommended that “arbiters 
should be expressly authorised to pronounce awards disposing of the 
subjects of reference in whole or in part,”’? which the parties should 
be bound to implement; and such a power has received judicial inter- 
pretation and sanction. Thus under a submission binding the parties 
to perform whatever the arbiters shall determine “in whole or in 
part,” it was held that they may issue an interim decree.* 

Though it was not decided, it was observed that where power is 
given to an arbiter to pronounce interim decrees, and he does so, it is 
effectual, although the submission itself should expire before final 
decree.! 

Although a submission contain no power to prorogate, it is com- 
petent to issue an interim decree if the submission contains power 
with regard to such; and the interim decree so pronounced may be 
sustained even though the final award may, on any ground, be reduced, 
or invalid.* 


1 Taylor v. Neilson, 19 Jan. 1822, 1 S. 8 Glover v. Glover, 11 Feb, 1805, 4 Pat, 
258 ; M‘Kessock v. Drew, 14 Nov. 1822, 2 App. 655. 
8, 18, 4 M‘Kessock v. Drew, 14 Nov. 1822, 2 S. 
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An interim award can only be revoked or altered by a subsequent 
final award. If an interim award be unrecalled, and the submission 
expire without a final award, the former becomes of necessity in itself 
final! This seems, at first sight, inconsistent with the judgment in 
M Nair v. Gray? In that case arbiters were empowered to pronounce 
interim decrees; and it was declared that although the submission 
should expire as to points on which they differed, it should continue 
as to those on which they agreed. They pronounced two interim 
decrees, of which copies only were delivered to the parties, the 
principals remaining with the clerk; and they afterwards declared the 
submission terminated, and declined to pronounce any deliverance on 
a memorial by the clerk, as to a demand made by one of the parties 
to have the interim decrees put on record. It was held, agreeably to 
Robertson v. Ramsay, that no effectual decree had been issued. The 
rationale of this decision, however, is probably to be found in the fact 
that the arbiters differed on the points decided in the previous interim 
awards, which in effect nullified them; and to have allowed these 
to stand in the circumstances would have been contrary to the express 
terms of the deed of submission. 

The interim decree, if it is to stand, must really be an award, and 
not a mere note or notes of the opinions of the arbiters. Arbiters 
issued notes:of their opinions as to some of the points in a sub- 
mission, which they entitled “ joint report and interim decree,” without 
pronouncing any regular decree, and in their report they devolved 
points of difference upon the oversman, who pronounced a decree 
limited to those points. It was found that the interim decree or 
report was not valid as a decree-arbitral; and that the decree pro- 
nounced by the oversman, deciding only part of the matter referred, 
could not stand by itself.* 

An award must clearly bear in gremio that it is interim, either 
ex facie, or necessarily from its terms, as by the reservation of further 
claims, otherwise the arbiters will be fuwneti, unless the terms of the 
submission clearly obviate that conclusion.2 The lease of a coal-field 
contained a clause of arbitration of all disputes which might arise 
between the parties, either during the currency of the lease or after 
its expiry; and a dispute having arisen as to the right of the tenant 
to sink a pit, the arbiter found him entitled to do so, and afterwards 
issued notes expressing his opinion that the tenant was entitled to 
damages from the date of the refusal till the time when he commenced 
sinking the new pit, reserving to him any claim he might have for 
damages after that date; and he pronounced a decree-arbitral in terms 


1 Bell, Arb. p. 266. 4 Runciman v. Craigie, 24 May 1831, 9 
* 31 May 1827, 5 S. 785(N. S. 686); affd. 8S. 629. 
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of these notes, which, however, did not bear to be interim, and, further, 
did not reserve further claims. The tenant having called on the 
arbiter to adjudicate on a further claim of damages between the date 
when the new pit was commenced and the time it came into actual 
operation, it was held, in a note of suspension by the proprietors, that 
as that decree proceeded on notes which contained a reservation of 
future claims, and as any decree pronounced before the expiry of the 
lease was necessarily by the terms of the submission an interim 
decree, the arbiter was not functus; and the note was refused. 

Where a reservation of further claims or other matters is properly 
made in the interim award, the arbiters can then competently deal 
with them in their final award, and an action on such claims is ex- 
cluded. A landlord and his tenant entered into a submission as to 
various matters in dispute, and, in particular, as to the use of certain 
roads. The landlord, pending the discussion, obtained from the arbiter 
an interim interdict against the tenant using the roads till the issue 
of the submission, under a reservation of any claim for damages in 
consequence. The arbiter finally found the tenants entitled to the use 
of the roads, and repelled “all other claims” between the parties “in 
the submission.” It was held that the final decree included the 
claim for damages reserved in the interlocutor granting the interdict, 
and an action for these damages was accordingly dismissed.? 

4. Form or THE AWwARD.—Where the submission is of a formal 
character, then the award should be of a like nature. Lord Neaves 
with great aptness remarked, “It is a recognised general rule that 
according to the nature of the reference may be the nature and form 
of the award.”® So an award im re mercatoria does not require to be 
authenticated by the same formalities as an award under an ordinary 
formal submission. At an early date it seems to have been held 
that it was not necessary that an award should be either holograph 
or tested. Dallas says: “ This being a decree, I know no reason why 
there should be witnesses to the judge’s subscription ; or that by whom 
they are written should be mentioned, as in other papers which the 
law appoints; but being customary to observe it, it is no error.” 4 
This view, however, if ever acted on, has long been departed from, 
and it is quite settled by the law of Scotland, as established by 
decisions, that a decree-arbitral must in the general case be either 
holograph or tested. A holograph decree by a single arbiter is 
unquestionably valid and binding. But to make a valid award, follow- 
ing upon a duly tested probative submission, a proper probative writ, 
it must be executed and duly tested according to the law of Scotland.® 


1 Montgomerie v. Carrick, supra. 4 Dallas’ Styles, vol. ii. p. 505. 
2 Gray v. Brown, 5 Feb. 18383, 11 S. 5 Williamson v. Williamson, M. 16933. 
853. 8 Short v. Habkin, 8 July 1711, M. 16867 ; 


3 Dykes v. Roy, 13 Jan. 1869, 7 M. 357, Percy v. Meikle, 25 Noy. 1808, F. C. 
at p. 360. 
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If, however, executed in England or elsewhere abroad according to 
the law of the place, it would seem that that is sufficient.’ 

An award being the solemn and deliberate judgment of a private 
judge on matters submitted to him for decision, and being authoritative 
and intended to be operative as such, must expressly and exhaustively 
decide the matters at issue. A mere expression of opinion or sugges- 
tion of a settlement, or proposals for such, or anything short of a 
deliberate decisive judgment, is not an award. 

An award must be clearly such, and not a mere series of notes of 
the arbiter’s opinion? or knowledge,’ or a compromise on the part of 
the arbiters? An arbiter cannot’ be both judge and witness. An 
award consisting of statements by one of two arbiters as to his own 
knowledge or opinion of the matters referred, and agreeing, on 
behalf of the pursuer, to take a certain sum in full of all claims, 
countersigned as agreed to by the other arbiter, is an incompetent 
award.” 

“Since the case of Haliburton in 1708, and the case of Short in 
1711, it appears to me that all the decisions on this matter are 
consistent; and all lead to this result, that no informal notes of 
arbiters, though signed and expressing their opinion at the time, have 
any effect as expressions of opinion, binding upon the parties-sub- 
mitters. ... It is said that the notes are good as a warrant for 
the execution of the subsequent formal decree-arbitral. But if such 
notes could be viewed in that light, how could they have been 
reduced, as in the case of Runciman and other cases referred to ? 
If warrants, they must have stood in that character; and the 
result must have been not the reduction of the valid warrants 
for a formal decree-arbitral, but the sisting of the cause until the 
arbiters had an opportunity of reducing them into the proper and 
authoritative form.” + 

Notes of the opinions of the arbiters, although signed, issued, and 
intimated to the parties (the clerk even being directed to prepare an 
interim decree-arbitral on the lines thereof, unless objections should 
be lodged within certain time), will not entitle the arbiters, after the 
expiration of the submission, to convert the notes into a formal 
decree-arbitral.° 

5. CLAUSES oF AWARD.—The formal award usually begins with an 
introductory or narrative clause, setting forth the names and designa- 
tions of the arbiters,—or of the oversman, if the submission has been 
devolved,—the submission under which they have acted and the date 
thereof, with the names and designations of the parties thereto, and the 


1 Karl of Hopetoun v. Scots Mines Co., 4 Per L. Fullerton, in Lang vy. Brown, 23 
6 Mar. 1856, 18 D. 739. Nov. 1852, 15 D. 38, at pp. 44-45; 8 

2 Runciman v. Craigie, 1831, 9 S, 629. May 1855, 2 Macq. 93. 

3 Gillon v. Simpson, 14 Jan. 1859, 21 D. » Lang v. Brown, 15 D, 88; 8 May 1855, 
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nature of the matters submitted. This narrative should be clear and con- 
cise, and as nearly as practicable in the terms used in the submission itself. 
If any special or unusual power has been conferred, such should be 
narrated ; the procedure in the submission should then be shortly 
stated,—the acceptance of office, the means taken to ascertain the facts, 
etc., such as hearing parties, taking proof, inspection of premises, or 
otherwise. Where the award is by an oversman, there should also 
be narrated the fact of the arbiters having differed and devolved 
on him. If notes of proposed findings have been issued, this should 
be narrated, as well as representations, if any, and what followed 
thereon, 

The award will then proceed, that the arbiters “being well and 
ripely advised on the matters submitted, do hereby give forth and pro- 
nounce our final sentence and decreet-arbitral.” The findings follow, 
with a decerniture for implement under the penalty warranted by the 
submission, but only to the extent therein specified. The award will 
then direct the registration of the submission, prorogations and devolu- 
tion, if any, and the decree, for preservation and execution, exactly as 
authorised by the submission, beyond which it cannot go. 

The award then closes with a formal testing clause, which in general 
must be in the form and contain the particulars required according to 
the statutory solemnities of other deeds. 

The award should, properly, be prepared by the clerk to the sub- 
mission ; but where it was objected in one case that an award was not 
written by the clerk to the submission, but by another person employed 
by the arbiter, the objection was repelled.t 

An award pronounced by an arbiter resident in England, in English 
form, in a Scotch submission, which does not contain any provision for 
the form of the decree, though not executed with the statutory 
solemnities necessary in Scotland, will be held valid, if the Court is 
satisfied that it has been duly executed according to the law of England, 
and accurately sets forth the decision of the arbiter. 

In early times it would appear that parties sometimes specified a 
particular ¢ime and place at which the arbiters should pronounce their 
award. This, of course, being part of the contract, fell to be carefully 
fulfilled ; and where it was not, the decree was set aside. ‘This, if it 
ever were a practice, has long since fallen into desuetude, as nothing 
but risk of failure attended it.? 

6. Detiveriwe or Issuing THE AWARD.—< By the law of Scotland, 
in order to render a decreet-arbitral binding it is not sufficient that it 
should be drawn up in form, and signed by the arbitrators and retained 
in their possession, or in the possession of their clerk; but some- 
thing further must be done—the decree must either be delivered or 


1 Karl of Hopetoun v. Scots Mines Co., 6 2 Bonar v. Balfour, 7 Mar. 1505, M. 635 ; 
Mar, 1856, 18 D. 739, Campbell v, Calder, 28 Jan. 1612, M, 655. 
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entered on record, or some authority at least must be given for the 
purpose.”? In other words, an arbiter has done nothing effectual or 
beyond recall till he actually issues and delivers his decree. 

The decree must therefore either be (1) delivered to the parties, or 
(2) put on record, or (3) placed beyond the control of the arbiters by 
posting or delivering to the clerk for the purpose of being delivered to 
the parties, any one of which constitutes sufficient delivery to render 
the arbiters fwncti, and the award binding and effectual. 

(1) Delivery to the Parties—Actual delivery of a decree-arbitral to 
the parties to the submission is not essential to its completion ; and it 
is validly issued if signed and, within the period prescribed in the sub- — 
mission for issuing it, put by the arbiter in course of transmission to 
the clerk for the purpose of being delivered.2 If the arbiters have 
clearly, in the circumstances, put the award beyond their further con- 
trol, the possession of the clerk is no longer that of the arbiters, but he 
holds for the parties. The usual practice is to intimate the terms of 
the award to both parties, and to place the decree on record, deliver- 
ing an extract to both parties. Where this is not done, if the award 
be intimated to both parties, and delivered to one or other, according to 
whose right it is to receive it, that seems to be sufficient. Even though 
this be not done, if the award be known to both parties, and be in the 
hands of the clerk complete at the expiry of the submission, this seems 
to be sufficient. Thus where an arbiter, having pronounced his decree 
shortly before the submission expired, was requested by one of the 
parties to reconsider his judgment or not to deliver it, it being still in 
the clerk’s hands; the arbiter, considering his power ended, refused. 
An action of reduction and exhibition was thereupon raised to set aside 
the decree as undelivered, or to have it found that the arbiter had 
power to alter it. The Court repelled the reasons of reduction, and 
held that the submission being final, the arbiter could not alter or cancel 
the decree, but that it might be recovered by an action of exhibition? 

But where the arbiters deliberately retain the decree during the 
subsistence of the submission, it is different. In the Session Papers - 
of the last case a case is mentioned where a submission was entered 
into by Mortonhall on the one part and his trustee and her husband 
William Ross on the other part, in which the arbiters decerned 
Mortonhall to pay certain sums to Ross, but retained the decree. R.’s 
creditors arrested these sums, subsequent to which he agreed to sus- 
pend payment of certain of them till he should have secured his wife 
in a jointure at the sight of the arbiters, who now refused to give out 
and publish the decreet-arbitral till this was done. The creditors ~ 


'L. Lyndhurst, in M‘Nair v. Gray, 31 2? M‘Quaker v. Phenix Assur. Oo., 19 
May 1827, 5 S: 735, 785; 8 July 18381, 5° Mar. 1859, 21D. 794. 
W, & S. 305, at p. 312-8, 3 Simpson v. Strachan, 10 Dec. 1736, 
Dict. 17007 ;. Elchies’ Arbitration, 2, 
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brought a furthcoming, in which the Court held that so long as the 
decree remained in the arbiters’ hands it was their own, and that they 
might deliver it or not and in such terms as they thought fit The 
doctrine is further illustrated by a case where the arbiters subscribed 
an award on the back of the submission on 13th June, regularly 
framed and tested, and a copy was delivered to one of the parties, who 
implemented it in part two days afterwards. On 9th August a new 
decree was subscribed, containing a slight variation and awarding £3 
of costs. A charge was given, and a suspension thereof was presented, 
on the ground that the arbiters were functi officits by their first award. 
The charger stated that the decree was necessary in order to enforce 
payment, and that the first could only be held as notes of the arbiter’s 
opinion. The Court unanimously held that the arbiter’s powers were 
exhausted on 13th June, and therefore suspended the charge, with full 
expenses.” 

The general rule is that “ the clerk is the servant of the arbiters, 
and his possession is their possession” ; so that an award, though signed 
by the arbiters and delivered to the clerk, may still be altered by them 
till it has been delivered to the parties or put on record. Arbiters 
after signing an award finding a party liable in £3 sterling, and 
delivering this to the clerk, cancelled it, and adjudged the same party 
to pay £10, 16s. 8d. The latter suspended, on the ground that the 
arbiters, by signing and delivering that first decree to the clerk, were 
Juncti, and the latter decree was therefore ultra vires; but the Court 
refused the suspension.? 

Thus, also, arbiters executed an interim award deciding part of the 
questions submitted, which was subscribed and duly tested; it con- 
tained a clause of registration, and was handed by them to the clerk, 
who transmitted copies to the parties. This was followed by another 
interim award, similarly framed and reciting the first, copies of which 
were likewise issued to the parties. The clerk retained the two prin- 
cipal awards, and one of the parties applied for delivery, which the 
- other opposed. The clerk asked instructions from the arbiters, who 
declined to give any, but subscribed a minute finding both parties 
liable in payment of the clerk’s account, and declared the submission 
at an end, An action for reduction was raised; but the Court, “in 
respect that the interim decrees-arbitral were neither put on record 
nor delivered to the parties, found it unnecessary to reduce the said 
interim decrees, the same not having been complete or valid decrees- 
arbitral; but in terms of the declaratory conclusion, found the same to 
~ be null and void, and declared the submission to be terminated and 


1 Ross’s Crs. v. ewes Parker, p. 128. 3 Robertson vy. Ramsay, 20 June 1783, 
2 Rowan v. Crawford, 25 May 1815 F.C. See also Jerviswoode (Petr.), 4 Dee, 
(L. J.-C. Boyle’s Note-Book), Parker, Synop. 1702, M. 9435. 
xv. No 46, 
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the parties released therefrom ”; and the judgment was affirmed by the 
House of Lords.1 

“The principle must be admitted, that the arbiter, during the sub- 
sistence of his powers, may recall any award or decree he may have 
executed and placed in the hands of the clerk, while it is neither 
delivered nor put on record.2... The question, however, assumes 
quite a different aspect when, at the termination of the time limited 
for the endurance of the arbiter’s powers, a decree-arbitral, duly 
executed, is found in the hands of the clerk to the submission, or is in 
course of being placed in his hands. In that state of matters it 1s con- 
sidered that the arbiter has no longer any control over the deed; that 
the decree must be viewed as placed in the custody of the clerk for 
behoof of the parties interested; and that a valid decree-arbitral has 
been pronounced, although actual delivery to the parties, or its registra- 
tion, may not take place till after the expiry of the time limited for 
the endurance of the submission.” ® 

(2) Constructive Delivery.—So long, however, as an award remains 
in the hands of the arbiter, he may cancel or alter it at pleasure. 

Where a party to a reference maintains that an award, of which 
the arbiter has retained possession, has been constructively delivered, 
the onus is on him to prove delivery.* 

In a judicial reference, when the report was complete and the 
clerk had intimated to the parties that the award was ready to be 
delivered on payment of the fees, a tender was accepted which had 
been made early in the case; the question was raised whether the 
award was to be held as delivered, being in the clerk’s hands merely 
to be uplifted ; but the Court avoided deciding the question, by holding 
that there was such a change of circumstances that the tender was no 
longer binding, and that the acceptance could not receive effect.® 

(3) Placing the Award on Record——The putting of the decree- 
arbitral on record is the most complete delivery that can be made. 
It is, in the first place, thereby placed irrevocably beyond the control 
of the arbiters ; and, in the second, it is issued and published in such a 
manner as to be beyond the interference of any party. 

7. STAMPING THE AWARD.—By the Stamp Act, 1891 (54 & 55 
Vict. c. 39), duty is payable on all written awards in terms of the 
schedule as follows :— 

Award in England or Ireland, and award or decreet-arbitral in Scotland ; 

In any case in which an amount or value is the matter in dispute— 


Where no amount is awarded, or the amount or value aa ER Gl. 

awarded does not exceed £5 : ; ‘ 5 : OO aes 

1 M‘Nair v. Gray, 31 May 1827) 5S. 4 Scott v. Scott & Watson, 1898 (O. H.), 5 
735; 8 July 1831, 5 W. &S. 305, 5 Sy Lo De36hs 

* Robertson v. Ramsay, supra. > Macrae v. Edinburgh Street Tramway 
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Where the amount or value awarded— ei asi “Gs 

Exceeds £5 and does not exceed £10 . 0 0 6 

re 10 Me * 201%. 0. 1 20 

” 20 + is 30. (al xe 

- 30 - i 40 . @.2 0 

ar 40 - BO) Or ORG 

pe 50 a ae OOR 0 5 0 

ae LOU. nt a 200s. 010 0 

ee 00 53 ae OO Oasys 0) 

U0 BS ee ee FL OONR 1 0 0 

a s oy Lk 1- 25> 0 
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and in any other case . 3 . a ‘ , 115 0 


8. HxzMPTiIons FRoM Dury.—Certain exemptions from duty 
have been made by statute. The Bankruptcy (Scotland) Act, 
1856 (19 & 20 Vict. c. 79), provides (s. 184) that, inter alia, all 
submissions, decrees-arbitral, and other instruments or writings relating 
to the estates of bankrupts shall not be liable to stamp or other 
Government duties. Similar exemption applies to submissions and 
awards in procedure under the Master and Workman Act, 5 Geo. Iv. 
96, s. 32, and under the Savings Bank Act, 7 & 8 Vict. 83, 8. 14. 

In England, however informal the decision may be, if it really be 
an award, in fact, it is liable to duty; but a mere valuation 
does not require an award stamp. The rule in Scotland is the same, 
but difficult questions arise, particularly in agricultural references as to 
whether the document be an award or valuation. In such cases the 
document should be submitted for adjudication. An opinion of counsel, 
though to be held’as binding between parties, is not strictly an award, 
and does not require a stamp either in England or Scotland. Though 
there be several parties to a submission having separate rights and 
liabilities, yet if there be a sufficient community of interest to embrace 
all in one award, one stamp is sufficient.2, The award should be stamped 
when made; but if this be not done, it may be subsequently stamped 
on payment of the duty and penalty. If the decreet be presented to 
be recorded, the Keeper of the Register may object to record till it be 
stamped; and in like manner, if action be raised upon it, the Clerk 
of Court may call attention to its being unstamped. 


Sec. IL. Toe AWARD must BE COMPLETE 


An award should as far as practicable be entire and self-contained 
—a clear, complete, and self-explanatory deed. If there have been one 
1 Jebb vy. M‘Kiernan, Moo. & M. 840; year v. Simpson, 15 M. & W. 16; Allen v. 


Carr vy. Smith, 5Q. B. A. & E. 128; Good- Morrison, 8 B. -& O. 565. 
2 See Russell, pp. 177-8, 
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or more interim or part awards, these should be narrated in the final 
award, and their effect mentioned in such a way as to show that these 
have been taken into account in framing the final award. Beyond 
this, the award should not, if at all possible, be rested on any deeds 
or documents outside itself, otherwise such notes, deeds, or documents 
practically become part of the award itself, and may competently be 
referred to in after proceedings.’ 

It is only, however, where the submission has given power to 
issue interim or part awards, or where this power is fairly implied 
from the nature or terms of the submission, that an arbiter can make 
such. The intention and later general practice is for an arbiter to 
make only one award, and that must be an entire, complete, and 
exhaustive document in itself. 

In England,? unless the parties give express power to issue interim 
awards, an arbiter can make only one award, which must be an entire 
and complete instrument in itself; so much so, that if part be made 
one day and part another, though all within the limited time, the 
award is void.® “If there be several arbiters, they may assemble and 
settle the specific matters on several days, but the award must be 
one and entire.’* Where, however, the arbitrator has power from the 
parties to make several awards, he may exhaust the matters under 
submission distributively by separate awards.° 


Sec. III. Toe AWARD MUST BE FINAL AND EXHAUSTIVE 


1, WHAT MATTERS MUST BE DETERMINED.—An award should be 
final and conclusive, exhausting the whole matters submitted, and not 
leaving anything open, undecided, or ambiguous; otherwise the very object 
of the submission is defeated. Therefore all matters embraced in the 
submission must be absolutely and finally disposed of. There cannot 
be a doubt that the failure to exhaust a submission has long been held 
to be a fatal objection to an award. “ Arbiters being chosen by any 
parties, they are holden to decide all the differences referred to them 
by the compromit ; otherwise, if they decern in one part and leave the 
other claims undecided, it will furnish an exception to any of the parties 
that find themselves hurt thereby.” “An award or decreet-arbitral by 
which a part only of the claims submitted was determined and the rest 
left open to the decision of the Judge Ordinary, was wholly void by the 
Roman law;" because the presumed intention of parties to have the whole 


1 Mackenzie v. Girvan, 9 Mar. 1843, 2 5 Dowse v. Coxe, 8 Bing. 20; Wrightson 
Bell’s App. 48. v. Bywater, 3 M. & W. 199. 

2 See Russell, p. 181. 8 Halkerton vy. Wishart, 830 June 1625, 

*Com. Dig. Arb. E, 16; Gould vy. M. 645. See also Spottiswoode’s Prac., 
Staffordshire Potteries Waterworks Co,, 18th ed., 1706. 
5 Ex. 223, per Parke, B, Russell, p, 181. 7 L, 25 pr. § 1 De ree, qui. arb, 

4 Russell, p. 181. 
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claims submitted finally determined was in this way defeated. Such 
partial decree, however, is valid by our practice in so far as it goes.} 
This latter sentence is not borne out by the authorities referred to. “But 
if the arbiters in a submission of this kind should presume to pronounce 
judgment upon all the articles claimed on the one side, and leave all 
these on the other undetermined, the decree is null;? for it can by no 
just construction be presumed to be the meaning of parties that one 
of them should have the benefit of a final decision of the several 
claims competent to him, while the other party is left to make good 
every one of his by a lawsuit.”? The plea of non-exhaustion of the 
reference has always been assumed to be a relevant and fatal objection 
to an award, if established.* Thus where an arbiter had not disposed 
of the subject-matter submitted to him, but had irregularly issued 
decrees-arbitral disposing of the claims of two of the parties without 
disposing of the claim of a third, Lord Barcaple held the award bad 
and reduced the decrees.® 

Where, however, an arbiter does in fact dispose of what is actually 
submitted, although there may be other questions between the parties, 
a plea of non-exhaustion does not apply and will not be sustained ; 
thus where a tenant may have claims both prior and subsequent to a 
break in his lease, a decree-arbitral confined to posterior claims will 
be good if it appear that these are what were actually submitted ;° 
so, likewise, where the reference was to fix the amount of damage done 
by “game,” an award fixing “the value of the different kinds of grain 
damaged” was held valid.” And in a reference between a house 
proprietor and ‘his factor as to the balance due on the latter’s accounts, 
the arbiter fixed the amount due, and stated that a sum already 
consigned would be paid by him “ to the party legally entitled to same.” 
It was objected that this decree did not exhaust the reference, as it 
did not determine the application of the consigned money; but the 
Court held that the arbiter had exhausted the reference, and disallowed 
an objection on that ground.’ Again, in a reference as to the expense 
of building an oven the arbiter ordained one of the parties to pay 
£22, “being the amount in full as adjudged by me for the mason and 
brick-laying work of the oven.” A note appended stated, “the 
carpenter and slater work not included in the above.” It was objected 
that this did not exhaust the reference. The objection was repelled 


1 Stark, 20 Mar. 1630, M. 6834; JZac- Mitchell v. Brand & Dean, 5 Dec. 1865, 
lellan v. Macleod, 9 July 1880,4W.&8.157. ly L. BR. 68, 

2 Wishart vy. Falconer, 30 June 1625, M. 6 Maclellan v. Macleod, 9 July 1830, 4 W. 
17013 ; Maclellan v. Macleod, supra. & S. 157. 

3 Ersk. iv. 8. 33 ; Maclellan, supra. . 7 Thallon v. Wemyss, 22 Nov. 1855, 18 

4 Mackenzie v. Girvan, 19 Dec. 1840, 3 OD. 80. 
D. 318; Finlay v. Campbell, 25 June 1834, 8 Paul v. Henderson, 15 Mar, 1867, 5 


12S. 792; George v. Milne, 4 Feb, 1836, Macph. 618, 
14S, 404, 
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(on appeal), on the ground that the specification, which was the basis 
of the reference, was as to the mason and brick-laying work and 
nothing else, and the actual submission related to these alone; the 
award was thus exhausted by the reference.’ 

It cannot competently be objected that an award does not exhaust 
the reference where one party has reserved a claim competent to him 
without objection by the other, and the award itself expressly reserves 
the claim.? 

In England? it is held that if an arbitrator decide all matters 
except one, his award is bad in toto,t unless there be an express clause 
empowering him to make one or more awards in his discretion ;° but 
an objection will not be allowed if he decide all that was laid before 
him, though there were other matters within the scope of the sub- 
mission which were not brought to his notice;® it being necessary, 
to render an award void, that the arbitrator should have failed to - 
decide a matter submitted and specifically stated.’ 

Where an arbiter was required not only to decide the matters in 
difference between parties in a cause, but to adjust the individual 
rights of all the parties, the Court held the award void for not 
deciding these various claims.® 

' 2. PRESUMPTION IN FavouR or AWARD.—As a general rule 
the Court will approach the examination of an award with a 
favourable disposition to give effect to it, the presumption being 
in favour of its validity; but this will only be mainly as regards 
technical grounds. On the question of its construction the Courts 
in later times are inclined to hold that their jurisdiction is only 
excluded if and in so far as the parties clearly indicate their intention 
by the deed of submission ; though in a reduction of an award, on the 
ground of failure to exhaust the reference, the Court will be disposed 
to construe the award as embracing and disposing of the whole matter 
submitted, if it can reasonably admit of such construction.® 

Where a reservation is introduced into an award on the request 
of one of the parties, that party will be held barred by personal 
exception from afterwards objecting to the award on the ground of 
the reservation or non-exhaustion of the point.1° 

In England “the Courts are always inclined to support the 


1 Squair v. Grant, 16 Dec. 1868, 6 6 Middleton v. Weeks, Cro. Jac, 200; 


8. L. RB. 188. 

2 Perrens & Harrison v. Barron & Little, 
24 June 1868, 6S. L. R. 581. 

3 See Russell, p. 182. 

4 Bradford v. Bryan, Willes, 268 ; Pinte 
v. Fernie, 4 My. & Cr. 150. See Wilieletion 
v. Page, 1 Hare, 276. 

5 Wrightson v. Bywater, 8 M. & W. 199; 
Dowse v. Coxe, 3 Bing. 20, 3 L. J. (0. S.) 
Opel an ei 


Elsom v. Rolfe, 2 Smith, 459. 

7 Rees v. Waters, 16 M. & W. 263, 4 D. 
& L. 567. 

8 Turner v. Turner, 8 Russ. 494. 

° Gray v. Brown, 5 Feb, 1883, 11 & 
3538, 

1 Perrens & Harrison v. Barron, 24 June 
1868, 6 S. L. R. 581. See also Arthur v. 
Callin, 16 July 1773, M. 667; Hailes’ 
Dec, 534, 
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validity of an award, and will make every reasonable intendment and 
presumption in favour of its being a final, certain, and sufficient 
termination of the matters in dispute.”! So it is sufficient if it 
appear on the face of the deed that the award is made on all the 
matters submitted, without expressly stating this;? and in a general 
submission an award of a certain sum as the balance due on the 
banking account is sufficient, unless the other party can show 
that there is any other matter in dispute.2 And an award that 
parties should execute mutual discharges of all claims before a certain 
day, though that day is before the date of the submission, is valid, as 
the Court will not assume that new controversies have arisen in 
the interval; though if this be shown, the award will be totally 
void.4 

3. WHETHER MATTER PRESUMED DECIDED WHERE AWARD 
SiLeENT.—The general rule is that where it is the duty of an arbiter 
to pronounce a final and exhaustive award the presumption is that 
it was his intention to do this, and that he has done it. In this case 
the arbiters, in granting interim interdict against the use of a road, 
reserved a claim of damages if the interdict was not warranted. 
They ultimately found the party entitled to the road, but said nothing 
about damages. In an action for damages for the temporary loss of 
the road, on the ground that the matter had not been disposed of by 
the arbiters, the Court held that the claim must be held to have been 
considered and dealt with by them and included in the award. 

In England “ the award will be sustained although the arbitrator 
has omitted in his award to notice some claim put forward by a party, 
if, according to the fair interpretation of’ the award, it is to be pre- 
sumed that the arbitrator has taken the claim into his consideration 
in making his award.” ® 

4. ConpitiowaAL AWwARD.—It is very undesirable to introduce 
conditional findings into an award, as such may either lead ‘to 
litigation or to the setting aside of the decision. An award should 
not defeat its own object, as by providing that in certain events it 
will cease to be of effect. Such an award is void.” 

An award finding a. party entitled to a certain sum on his per- 
formance of a certain voluntary act is not final; it does not direct 


1 Russell, p. 185, and cases cited. 

2 Brown v. Croydon Canal Co., 9 A. & E. 
522, 8 L. J. (N. S.) Q. B. 92. 

3 Ingram v. Milnes, 8 Hast, 445. See 
Wyatt v. Curnell, 1 Dowl. (N. 8.) 827 5 Day 
y. Bonnin, 3 Bing. N. C. 219, 6 L. J. 
(N. 8S.) C. P.1; Wynne v. Edwards, 12 M. 
& W. 708, 13 L. J. Ex, 222. 

4 Wardy. Uncorn, Cro. Car. 216; Busfield 
y. Busfield, Cro. Jac. 577 ; Barnes v. Green- 
wel, Cro. Eliz. 858. 


5 Gray v. Brown, 5 Feb. 1838, 11 S. 
353. 

® Russell, p. 186; Gray v. Gwennap, 1 
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642; Dunn v. Warlters, 9 M. & W. 298, 
11 L. J. Ex. 188; Perry v. Mitchell, 12 M. 
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anything specific or positive to be done; it is nothing more than 
a conditional order! But if the condition can be worked out 
without resorting again to the arbiter, the Court will give effect. 
to it? 

In England, in an old case, a conditional award was held void,* 
but subsequently certain conditional awards have been upheld. Thus 
where an award gave a lease of premises on condition that a rent 
fixed by the arbiter were paid, but if not, that he should not enjoy 
the lease, the Court held the award good, as if he paid the rent the 
condition was purified, and if he did not, he lost the lease by his own 
default.5 “So a direction to do an act on the premises of a third 
party, though void if absolute, would be good if made conditional on 
obtaining the consent of the owner of the land.” ® 

A submission authorised the arbitrator to set aside certain deeds, 
and gave him power to direct what should be done; and he awarded 
that certain specified deeds should be set aside, “if and so far as the 
same respectively are in force, and if and so far as I have jurisdiction 
to set the same aside; and if I have no power to set them, or any of 
them, aside, I declare that the rest of my award is yet to stand.” 
Turner, L.J., was of opinion that the award was not final.’ 

5. ALTERNATIVE AWARD.—Though it is desirable to avoid it, 
an alternative award, if sufficiently clear and certain, is quite com- 
petent. There have been two comparatively recent cases of alter; 
native awards, which illustrates this point. In a case under certain 
railway Acts an oversman had to determine whether a piece of 
ground or road was part of the premises which the undertaker was 
required to take; and he found (1) that the portion of land 
in question could not be severed without material detriment to 
the remainder; (2) that in the event of it being found, contrary 
to this view, that the appellants were entitled to take only 
the portion instead of the whole, the compensation for the same 
and injury to the remainder of the land was £2270; and (3) that in 
the event of the appellants being bound to take the whole land and 
buildings belonging to the respondents, the amount of the compensa- 
tion and purchase-money payable was £10,000. The Court gave effect 
to the first and third heads of the award and decree for £10,000.8 
Again, the tenant of a farm held a lease for nineteen years, with breaks 
at six, eleven, or sixteen years. The arbiter issued an alternative award 


1 Baillie (Clyne’s Tvs). v. Edinburgh Oil 5 Furser v. Prowd, Cro. Jac. 423. 
Gas Co.), 27 Aug. 1835, 2S. & M‘L, 2438, 3 § Russell, p. 187; Turner v. Swainston, 
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(Clyne’s Tis.) v. Edinburgh Oil Gas Co., 8 Turcan v. Caledonian: Rly. Co., 22 Feb. 
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for two certain sums: (a) on the footing that the claimants were 
entitled to compensation for loss, injury, and damages sustained and 
to be sustained by them to the term of the first break; or (b) on the 
footing that the claimants were entitled to compensation to the term 
of the natural termination of the lease. The Court gave effect to the 
award, and held that the tenant was entitled to compensation on the 
latter footing, but subject to such deduction as the arbiter might 
consider due to the contingency of its being brought to an end at an 
earlier date? 

In England an alternative award may be sufficiently certain and 
final; an award which provides that either of two persons shall do a 
certain act is void from uncertainty,? whereas an award which directs 
that a person shall do one of two things is not void for uncertainty 4 
if either be capable of being performed. So an award that a person 
should pay a fixed sum on a certain day, failing which that he should 
pay a larger fixed sum on another day certain is good;*° and an award 
which orders a party to pay a definite sum by instalments on several 
days, and if he fail on the first day, to pay the whole sum, is good; ° 
and if an award direct one of two things to be done, though one may 
be uncertain or impossible, if the other be certain, and possible the 
one is good and the party must perform;’ if, for example, he be 
ordained to deliver a deed which is in the possession of another, or 
pay a sum of money, he must pay the money. An award that a 
party should pay £100 by certain day, or find two sureties to pay 
the £100, by instalments £20 a year was held good as to the first 
alternative, but void as to the latter.® 

6. AWARD RESERVING OR DELEGATING JUDICIAL AUTHORITY.— 
An arbiter being a private judge, whose duties close with the execu- 
tion and delivery of the award, it is a general rule that it is incom- 
petent for him to reserve or delegate any judicial function to be 
performed after his term of office has expired. The arbiter after 
delivery of his award is functus, and has no more power over his 
award or its execution than a stranger; nor can parties remit to 
him to explain it? If it be not quite clear what he has ordered, 
proof may be allowed by the Court, but the arbiter himself cannot 
do anything.” 

In England ” an arbitrator cannot delegate to another or reserve 
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to himself anything to future judgment. Thus a direction to do 
certain acts in the discretion of the arbitrators with advice of counsel 
is void ;1 and also if the doing of a certain act should depend upon 
the after-given consent of the arbitrators.2 An award is bad if the 
arbitrators, instead of deciding themselves, settle that the parties shall 
abide by the decision of a third person, or that a person shall pay 
according to the decision of certain parties if he be found in arrear,? or 
that a party should put certain premises in repair to the satisfaction 
of another. An award is good if it contain a final decision of what 
is referred, although it may be void as to a reservation of a matter 
or matters that were not submitted? An award that in effect puts 
the determination of the matter in the hands of one or other of the 
parties themselves is bad,® as where the time and place of performance 
are in the discretion of the party decerned against.° 

7. AwARD RESERVING OR DELEGATING MINISTERIAL DouTy.— 
Though an arbiter cannot competently reserve or delegate any judicial 
duty to be performed after the submission is closed, he may dele- 
gate an act which is merely ministerial. Thus he can pronounce a. 
finding for expenses at the sum at which they shall be taxed by a 
competent party named.’ This does not, however, preclude him from 
pronouncing findings or issuing decernitures “ which are only to become 
operative aud effectual after the submission shall have closed, and 
which can be enforced without again recurring to the arbiter 
himself” ;® as when the award ordains a party to pay, or to perform 
some act. 

The English law® is here similar to that of Scotland. Although 
an arbitrator cannot reserve any judicial act to be performed after the 
publication of his award, he may reserve a ministerial act to be 
performed either by himself or a stranger.!? Thus he may direct 
payment of costs as may be taxed by a proper officer of Court; or 
where he is simply to value certain landed property, he may do 
this and direct the number of acres to be ascertained by measure- 
ment.1_ The presumption is that a reservation to an arbitrator is not 
ministerial but judicial; and if arbitrators award that a party shall 
pay a certain sum, and in security therefor execute such a bond as 
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they’ or.a third person? shall advise, the award is invalid. But 
if the direction be that a party execute such a bond to another as 
security for such an amount as his opponent’s counsel shall advise, or 
that the one shall execute a general release in favour of the other 
as counsel shall advise, that has been held good, as counsel merely 
acts ministerially.* 


Sec. [V. THE AWARD MUST BE CERTAIN 


1. Waar CerrawtTy Necessary.—An award should be so clear 
and certain in its terms that on the face of it the parties may 
know their respective rights and responsibilities under it4 | Am- 
biguity is the mother of litigation under awards, as under wills and 
contracts generally ; and if the ambiguity is such as the Court cannot 
explicate, the award will be void from uncertainty. Care should be 
exercised in framing the award that the terms used should be precise 
and definite; for while the Court, whose function it is to construe 
an award, will be more inclined to uphold than to set it aside, there 
is always the risk of the latter course being followed, What the 
arbiter intended should be patent from the award itself; and what it 
means when construed must be definite and certain, or the award 
will probably be set aside, as the arbiters being functi after the issue 
of their award, cannot thereafter be referred to for an interpretation 
of the same.? Notes made by the arbiter during the submission may 
sometimes be employed by the Court to interpret the arbiter’s inten- 
tion as to the scope of the award.® 

In certain special circumstances arbiters may be examined upon 
facts relating to the procedure in the submission; but it is incom- 
petent to examine arbiters where the effect might be to go back 
upon ex facie regular written instruments proceeding out of the 
submission and the judgment of the arbiter.’ 

2. Certainty AS TO Timu—TIf an award direct a party to pay 
a sum of money, or execute a discharge or conveyance, though it is 
always advisable to state within what time this should be done, it will 
be quite good though this be not mentioned, as it will be held to be 
within a reasonable time. If, however, a party be directed to give 
security for implement of an obligation, the award will be bad if it 
does not state the extent and nature of the security to be granted. 
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If the award leave the matter in doubt as to whether the question 
at issue is decided, it will be set aside; and it will likewise be invalid 
if it does not show how that has been decided." 

Thus an arbiter made up accounts between a landlord and a 
tenant, on the assumption of the rent of a farm being £70, and 
decerned for a balance against the landlord, subject to a deduction 
should the landlord be able to instruct that the rent was £100. 
The landlord established this, and the Court thereupon held that the 
difference between the £70 and £100 and interest was not to be 
deducted from the balance, but that the £100 was to be substituted 
in place of the £70 as at the terms when the rent fell due, and the 
account to be made up accordingly.” 

In England an award, in order to have binding effect, must be 
so certain that no reasonable doubt can arise as to what the arbitrator 
has meant, or the nature and extent of the rights and responsibilities 
of the parties imposed by the deed. The Court will not presume 
uncertainty, but will rather endeavour to construe the document ;* and 
if on a fair and reasonable interpretation the. meaning and intention 
of the arbitrator would be plain to a man of common understanding, 
or the deed show such certainty as may have been in contemplation 
of the parties to the submission, it will be upheld. In any event 
the uncertainty must expressly appear on the face of the award or 
by averment.” If, however, it be doubtful whether the award has 
decided the question referred,’ or how it has done so, it will be set 
aside in respect of the uncertainty. Thus where the chief question 
in the reference was whether an agreement should be rescinded, the 
award was set aside because it did not determine that point.° But an 
award will not be bad for uncertainty on a point not in controversy 
between. the parties,’ nor if, by manifest implication or necessary 
import, the meaning and intention appears which, if actually ex- 
pressed, would have rendered the award clear and valid. Thus an 
award directing an executor to pay the balance due from the testator 
out of the assets in his hands is sufficient though it do not ascertain 
the assets ;*t anda direction to a mortgagee to reassign mortgaged lands 
will be sufficient though the period for which the reassignment is to 
be, be not stated; or that a nuisance on a party’s land is to be 
removed, without stating by whom—the owner being presumed.” 
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3. CERTAINTY AS TO AmMouNT AWARDED.—It may be taken as a 
general rule that where an arbiter decerns for payment of a sum of 
money, he must fix the precise amount to be paid. The amount must 
be clearly stated, so as not to admit of any doubt; and if it be payable 
to several parties with different interests, what the sums respectively 
are which are payable to each must be clearly expressed if the award 
is to-be good.. Thus where an arbiter in a reference under the Lands 
Clauses Act awarded a slump sum as compensation against a railway 
company for part of an entailed estate, the decree was set aside, as it 
was impossible to determine from the award what sum was payable to 
the heir in possession and what was to be consigned for the next heir. 

Where, however, the arbiter’s meaning is plain, though there be an 
apparent complication on the face of an award, the Court will not set 
aside the award on that account. A party had consigned a sum in 
bank “subject to the order of J. M., sole arbiter,’ and the arbiter 
found that the factor was due an additional sum of £7,. for 
which he gave decree, reserving right to him to retain this sum 
against his claim for expenses, amounting to £50, for which decree in 
his favour was given ;? the Court held this good. Even where there 
is an apparent discrepancy or inconsistency the Court will construe the 
award rather than set it aside? The Court will disregard a patent 
error on the face of the award if it be not a mere error calculi, so long 
as the sum awarded be certain. Thus in a reference on a joint 
adventure the arbiters found that a loss had arisen of £407, 8s. 84d., 
of which each adventurer was liable in half, £203, 14s. 4d., but that 
one of the parties had advanced £409, 0s. 7d. more than the other, 
and found him entitled to rank for that amount as a common creditor 
on the funds of his co-adventurer, decerning for “£168, 14s. 9d., 
being the amount of the dividend to which we think him entitled ”— 
this was the dividend on the whole £409, 0s. 7d., which was clearly 
wrong. The Court, nevertheless, sustained the award, and on appeal 
it was upheld, Lord Gifford stating : “It does not appear to me that the 
mistake which the arbiters committed is one which ranks with what 
are denominated errors of calculation; but that if there be an error, it 
is that which has arisen in their minds on the application of the law 
to the principles on which they have decided; and as IJ find that it is 
a fixed principle in the law of Scotland that an award of arbitrators 
cannot be impeached on that ground, it would therefore be very 
dangerous for your Lordships to come to a decision which would at all 
touch upon that principle, which is so fully established.” 


1 Mackenzie v. Inverness and Aberdeen Rly. Corstorphine Road Trustees vy. Lindsay, 


Co., 9 June 1866, 4 Macph. 810. 1 July 1794, 52 Bell’s Cases ; Lord Duffus v. 
2 Paul v. Henderson, 15 Mar. 1867, 5 M. _—- Petrie, supra. 
613. 4 Morrison v. Robertson, 26 April 1825, 


3 Nasmyth v. Mags. of Glasgow, 20 Juy 1W. &S..143; L. Gifford, at-p, 158. 
1776 and 18 Nov. 1877, 5 Sup. 427; 
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Similar principles prevail in England on this point,’ and are much 
more fully illustrated by decisions than in Scotland. If an arbitrator 
order a sum of money to be paid, he must fix the precise amount.’ 
An award is bad that orders payment of so much money as is due in 
conscience ;* or payment of so much as certain land is worth ;* or the 
money due for certain task-work, without ascertaining the amount ;° or 
payment of a moiety of a certain debt for which a party is bound, 
without stating the amount ;® or payment of arrears of rent, without 
stating what they are, or from when payable; or payment of so much 
for each quarter of malt as it may then be sold, without stating where, 
as the price may vary in different places.8 Where a submission 
provided that an arbitrator should direct a sum to be paid into a bank 
sufficient to entitle restoration of documents deposited, and the 
arbitrator, simply following the submission, awarded that the party 
should pay such a sum of money as would accomplish the object, the 
Court held the award bad for not ascertaining and directing payment 
of the exact amount.’ So where an arbitrator failed to ascertain and 
fix the amount received by a bank in respect of certain bills, and to 
ascertain the amount. upon which they should be delivered, the award 
was held bad? An award directing payment by some or one of “ the 
defendants” is void for uncertainty ;1! and where an arbitrator who 
was to apportion a trust estate among the parties entitled, after finding 
a certain sum due from a party, directed him to pay or account for it 
to the trust-estate, the award was held bad in respect of uncertainty 
as to whom and in what proportions the money ought to be paid;” 
but if an arbitrator give a rule for calculating the amount to be 
paid, without stating the result, it will be sufficient.!5 Thus an award 
that a party should pay all the costs expended in the prosecution 
of a suit was held sufficient, because it could be ascertained from 
the attorney’s bill’* Where two persons were ordered to pay a 
debt in proportion to the shares which they held in a certain ship, 
the Court held this sufficient, as there was no dispute as to their 
shares.’ 

4. CERTAINTY AS TO GENERAL D1IRECTIONS—Where an arbiter 
gives any directions in his award as to the execution of deeds or the 
performance of acts, they should be so reasonably clear and precise 


1 See Russell, p. 192. 
2 Hewitt v. Hewitt, 1 Q. B. 110 ; Marshall 
& Dresser, in re, 8 Q. B. 878. 
% Watson v. Watson, Sty. 28. 
4 Titus v. Perkins, Skin. 247. 
5 Pope v. Brett, 2 Saund, 292. 
5 Gray v. Gray, Rolle, Ab. Arb. Q. 2, 
. 263, Com. Dig. Arb. E. 11, 
* Massey v. Aubrey, Sty. 365. 
8 Hurst v. Bambridge, Rolle, Ab. Arb. Q. 7. 
® Hewitt v. Hewitt, 1 Q. B. 110. 


= 


10 Marshall & Dresser, in re, 3 Q. B. 878, 
12 L. J. Qi B. 104. 

1 Rainforth v. Hamer, 25 L. T. 247. 

2 Tidswell, in re, 88 Beay. 213. é 

3 Russell, p. 192; Higgins v. Welles, 3 
M. & R. 382; Hoperaft v. Hickman, 28. & 
S. 130, 3 L. J. (O. S.) Ch. 43. 

\ Beale v. Beale, Oro. Car. 883 ; Lingfield 
v. Ferne, 3 Lev. 18. 

1) Wohlenberg v. Lageman, 6 Taunt. 250 ; 
see Plunvmer vy. Lee, supra. 
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as not to admit of doubt, otherwise they may not be implemented, 
or may give rise to litigation in regard to their execution. 

Although the terms of an award are clear, they may not exclude some 
further steps to give it complete execution. Thus where an arbiter 
ordained a party to repair the parts of a wall thrown down, and of a 
ditch destroyed by his operations, the Court allowed a proof as to 
the expense of executing the work and the extent of the damages, 
embraced in the award ;1 and again, where an arbiter had ordained a 
party to lend out a sufficient sum on heritable security to secure a 
specified annuity, the Court held that within the arbiter’s power and 
a reasonable exercise thereof? An award directing payment by one 
party on proof that the other had performed certain acts or discharged 
certain obligations, although it does not state to whom the proof is to 
be made, is probably good? It has certainly been held so in England. 
An award ordaining one of the parties to pay the expenses of the 
submission is sufficiently specific without stating to whom they are to 
be paid.® 

In England if an arbitrator give directions he must be precise 
with regard to these. Thus if he direct a party to give security, 
without specifying the nature,’ or to enter into a bond to a party, without 
specifying the amount,’ or does not sufficiently identify documents § or 
articles® referred to, his award will be void. A reasonable degree 
of precision, however, is all that is necessary.!? Thus where a certain 
sum is directed to be paid or secured within a fixed time, the award 
is good." 


Sec. V. THE AWARD MUST BE POSSIBLE AND CONSISTENT 


An award must be possible of fulfilment. It is perfectly patent 
that it would be incompetent to ordain a man to do an act which it is — 
not within his power to perform. If the act ordered be of itself 
impossible of performance, it is not a good award; but an award is, 
of course, not bad merely because a party is unable to fully implement 
it, as to pay a sum decerned against him; and numerous other illustra- 
tions can be figured. 

The award must, further, be consistent. It is a unum quid, and if 
there be repugnance or inconsistency in its findings such as to render 
it. inextricable, it cannot stand. 


1 Williamson v. Dinwiddie, 18 June 1777, 6 Tipping v. Smith, 2 Stra, 1024 ; Thinne 
5 Sup. 428. y. Rigby, supra; see also Duport v. Wild- 

2 Pollock v. King, 20 June 1828, 6S. 1006. goose, 2 Bulst. 260. 

* Lord Duffus v. Petrie, supra. 7 Salmon’s Case, 5 Rep. 77 b. 

4 Miller v. De Burgh, 4 Ex. 809, 19 L. J. 8 Bedam v. Clerkson, 1 Ld. Raym, 123. 
Ex. 127. 9 Cockson v. Ogle, 1 Lutw. 550, 

5 Baily v. Curling, 20 L. J. Q. B. 235; 10 Russell, p. 195. 
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In an early case not reported, mentioned in the pleadings in 
Woddrop v. Finlay,! which is said to have occurred between persons 
of the name of Gray and Ferguson, the arbiter had pronounced a 
decision with regard to the mode of taxing heirs and singular successors 
in a feu-holding in terms so inconsistent as to be perfectly inextricable ; 
each party contended for the construction more favourable to their par- 
ticular view, but the Court reduced the award.2, A mere ambiguity or 
want of definition or specification will be construed by the Court. Thus 
where an arbiter fixed the price to be paid for certain subjects, but did 
not state whether that included a proportion of feu-duty or not, the 
Court held that it was meant to be a full price, free of feu-duty.* 

In England,‘ if an arbitrator award a thing impossible ex natura 
rei, it is bad, as to ordain a party to deliver up a deed in the possession 
-of another ;° but if he direct a thing to be done not in itself impossible, 
but merely impossible for the person directed, it may be good, as where 
a party is ordered to pay money when he has none. A direction to 
perform an impossible act witha possible alternative is perfectly good ;° 
and where an act possible at.one time becomes impossible afterwards 
by the act of the party or a stranger, the party is not freed from his 
obligation to perform. . Likewise, in England as in Scotland, an award 
must be intelligible and consistent, otherwise it is bad. 

If a referénce is based on fraud or any other special ground, of which 
the arbiter acquits a party, he cannot thereupon award against him for 
the conclusions of the action." 


Src. VI. Toe Awarp—-How FAR CONCLUSIVE 


The established rule and essential principle of the law of Scotland 
is that a competent award is conclusive on the matters referred. In 
the words of Lord Moncreiff: “When an award in a judicial reference 
is clear in its terms, correct in its form, embracing nothing which was 
not referred and exhausting all that was referred, it is not competent 
for the Court to review such award on the general merits, or to set it 
aside, or refuse effect to it, on any idea of mere error in judgment 
in the matters properly within the cognisance of the referee,’® or 
although he has erred in law by rejecting evidence clearly relevant.® 
In this respect there is no distinction between a judicial and an extra- 
judicial reference. The rule is quite absolute. The award,-moreover, 
is the governing instrument in a question of interpretation with other 


14 Feb. 1794, M. 628; Petition, pp. 15. 5 Wharton v. King, 2 B. & Ad. 528, 
16. 9h. J..(O. S:)K. .B. 271, 

2 Parker’s Notes, p. 176. 7 Ames v. Milward, 8 Taunt. 637. 

3 Corstorphine Road Trustees v. Lindsay, 8 Mackenzie v. Girvan, 19 Dec. 1840, 3 D. 
1 July 1794, 52 Bell’s Cases, 318; L. Monereiff, at p. 328. 

4 See Russell, p. 196. . 9 Clippens Oil Co. v. Edinburgh Water 


5 Tee vy. Elkins, 12 Mod, 585, Trustees, 1901, 8S, L.-T. 356, 3.F, 1118, 
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instruments following thereon, the latter so far as inconsistent there- 
with being ineffectual. 

“By the law of Scotland the arbiter or .the oversman who is 
appointed in the terms of the deed of submission is made judge of 
law as well as of fact, and he is not liable to have his decision reviewed, 
reversed, or modified, unless the parties undertake to show ‘either that 
he was guilty of misconduct in his office or that he exceeded ‘the 
bounds of the jurisdiction conferred upon him by the terms of the 
submission.’ ” 2 

*% In England * the general rule in references by consent out of Court 
is that when an award is good on its face, it is final and. conclusive as 
to the matters submitted, both upon the law and the facts,* without 
appeal, and that parties are debarred from again litigating on the same 
subject-matter. No distinction is made between awards of legal and 
lay arbitrators, and references by consent of an action stand on the 
same footing as an extrajudicial reference.® The English Courts will 
not interfere on the mere ground of error or mistake; but only where 
there has been corruption or fraud, or an error in law or fact apparent 
on the face of the award, or admitted by the arbitrator.® 

1. Wuen THE AWARD I8 Good on ITs FAcH—As a general 
rule an award good on its face is not liable to challenge on the ground 
of error in law or in fact. The parties have selected their judge, and 
must accept his judgment both on the law and the facts.’ . The 
award, however, is vitiated if it is not, in fact, the real judgment of 
the arbiters, but a mere compromise of parties under colour of an 

-award, and it will not stand in such circumstances.§ So also, it \is 
liable to challenge under the Act of Regulations, 1695, on ‘the other 
grounds of “corruption, bribery, or falsehood.” 

If, however, there be a patent mistake on the face of the award, 
as a clerical error,!° the Court may give redress; or the Court may 
rectify an error calculi“ if of the nature of an arithmetical error; but 
an award cannot be impeached on the ground of an error in principle 
or judgment, or one only in the minds of the arbiters:as to the 
principles of law which should be applied.” The parties take the risk 
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of such mistakes when choosing their judges. It is immaterial that the 
error is due to an oversight on the part of the arbiters. 

In England, where an award is good on its face and has not been 
impeached, it precludes the parties from alleging anything contrary as 
effectually as a judgment would; but if there be corruption or fraud, 
or a mistake of law or fact apparent on the face of the award, or 
where the arbitrator himself admits that he has made a mistake, the 
award will be set aside or remitted to the arbitrator.* 

2. Errect oF MIsTtaKE APPARENT IN AWARD.—Though there 
be a palpable error in law or in fact patent on the face of the award, 
the Court will not interfere, and there does not seem to be any 
remedy unless the parties consent. As already stated, a mere clerical 
error, or an error calculi of an arithmetical nature, may be rectified 
by the Court,® but nothing in the nature of an error in judgment or 
of principle will be interfered with. 

In England the Courts formerly frequently set aside an award 
where it was apparent that the arbitrator had proceeded contrary to 
law, if that appeared on the face of the award; “but where the 
award contained a positive adjudication on the matters referred, the 
Court would not impeach it, even when the facts stated therein ap- 
parently did not warrant the decision of the arbitrator.”’ The 
modern tendéncy, however, is more stringent, and although an arbi- 
trator may have made a mistake either in law or fact, if that be on a 
matter within his authority, the Court will not interfere, and there is 
no remedy;® but if the arbitrator has by mistake exceeded his 
authority, the award may be successfully impeached.® In considering 
the award the Courts will regard any written statement referred to in 
the award as embodied therein; ! and if such disclose that the arbiter 
has based his judgment upon a wrong legal ground, the award is liable 
to be set aside." 

3. Hrrxeor or STATEMENT BY ARBITER SHOWING MiIsTAKE— 
An arbiter being fuwnctus after the execution and delivery of his 
award, any statement or explanation or admission of mistake by him, 
either verbally or in writing, is of no avail ina question as to the 
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construction of an award, or the effect to be given to it. An ex parte 
explanation by an arbiter of his award is ineffectual; and if the Court 
do not reduce the award, but remit for further procedure, the arbiter 
may be held disqualified from acting in the reference by reason of 
such explanation.! 

In England it is always in the power of parties during the arbitra- 
tion to call upon the arbiter to state a case; and where this has not 
been done, the Court is slow to interfere, even where the arbiter states 
matters which disclose such an erroneous construction of the reference 
or ground in law as to have led to a wrong decision.2 Nor are the 
Courts ready to admit affidavits by arbitrators explaining the intention 
of clauses or expressions in their award.’ 


Sec. VII. Awarp THOUGH BAD IN PART MAY BE Goop 
FOR REMAINDER 


1. WHERE THE BAD PART 18 SEPARABLE.—Where the portion 
of an award which is bad is clearly separable, and in no way, directly 
or indirectly, affects the remainder, then only the bad part may be 
set aside. “I can conceive, where the matters are not mixed, that a 
decree-arbitral may be set aside so far as ultra vires, and supported so 
far as intra vires.’* An award is not invalidated by an incompetent 
finding being superadded, if it is a clearly separable matter.® 

In such circumstances the award will be reduced quoad the excess. 
It must be borne in view, however, that “the general rule is that the 
award must stand or fall as a whole, and it falls on the party main- 
taining the award to show that in the circumstances this rule does 
not apply.”® But where this can be done, the practice of the Court 
is to reduce the bad and sustain the good part. Thus where arbiters, 
without corrupt motive, decerned for a fee, that part of the award 
was reduced and the remainder sustained.’ So likewise as to penalty, 
where not authorised in the submission, or guoad the excess of the 
sum therein authorised,’ wherever what is ultra vires in the award is 
clearly separable, the Court will distinguish and uphold what is intra 
vires, and reduce what is invalid.’ 

In a comparatively recent case an arbiter had pronounced an 
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award exhaustive of a reference as to who was liable for a loss, but 
added two incompetent findings; (1) finding a balance of claim due 
to one of the parties and interest thereon, and (2) awarding in accord- 
ance therewith. The Court held the two latter findings to be wltra 
vires, but being separable from the other parts of the award, reduced 
them and upheld the award quoad ultra. In the general case, how- 
ever, unless the whole is competently disposed of, the award is not 
exhaustive; and in this respect the case of Reid v. Walker? where 
the matter referred was the fixing of the conditions for the surrender 
of a lease, is in contrast to that of Cox Brothers v. Binning & Son. 

In England similar rules of construction apply,’ and it is quite 
settled that an award, though bad in part, may be sustained if the 
remainder contain a final and certain determination of all matters 
submitted, and be perfectly distinct from and independent of the 
invalid. portion; but the bad part must be clearly separable from 
the good;*® and when it is so, the faulty direction will be set aside 
or treated as null. 

2. WHere THE BAD PART IS INSEPARABLE.—lIf, however, the 
matters decided in the submission are so correlated that they cannot be 
separated in such a way that what is valid can be retained unaffected 
by what is invalid or wltra vires, just as if the invalid portion had not 
existed, the whole award is bad and will be reduced.’ Thus where 
an arbiter granted decree for expenses against a party personally, who — 
had only sisted himself as a trustee, and where decree was granted 
for more than was asked,® the awards were reduced. “If the decree 
so far as wtrd vires is indirectly influenced by that on the matter 
ultra vires, it must be set aside altogether.” 1° 

In England, if the bad or invalid part be not entirely severable — 
from the rest of the award, or not so clearly separable that it does 
not affect the remainder of the award, the award will be void alto- 
gether.+ An award that is void as to the principal matter involved, 
is void as to a question of costs.!2 Where the portion of the award 
that is wlétra vires is either in substance or by the terms of the award 
inseparable from the rest, the whole is void. Where a submission is 
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conditioned by the terms of an agreement, an arbitrator is not entitled 
to exceed such agreement, So an award was set aside for excess where 
an arbitrator, who was empowered “to give such directions as to a 
lease, according to the agreement, as he should think fit,’ directed a 
lease from 1st May 1804, whereas by the agreement it was to run 
‘from 1st May 1801.1 Again, an arbitrator, after finding a general 
balance due by parties, stated that he had not charged a sum 
which was admitted (and which he had no authority by the sub- 
mission to disallow); although the defendants offered to allow the 
amount to stand, the Court (M.R.) held that the error could not 
be so cured, and set aside the award.2 And where an arbitrator, 
empowered to adjust a lease, ordered the premises to be put in repair 
to the satisfaction of a third party named, this delegation of authority 
being invalid, was held to render void the whole award.® 

3. AMBIGUOUS AWARDS.—AS arbiters are not professional judges, 
the Court in general is more inclined to recognise and give effect to 
- their awards rather than to reduce or set them aside. Where, there- 
fore, an ambiguity appears in an award which does not radically 
affect the question decided, but merely relates to the mode of execution 
of the award, or some such subsidiary matter, the Court may adopt 
such reasonable means, by proof or otherwise, as it may consider neces- 
sary to clear up the ambiguity. Thus if an arbiter ordains a party to 
repair or rebuild such parts of a wall or ditch which had been thrown 
down, the Court may allow a proof to ascertain what extent of wall or 
ditch is meant, or the expense of the repairs, or the destruction of the 
‘fences.® So, likewise, when an arbiter had found one of the parties 
entitled to a servitude of cutting reeds and rushes in a loch, the Court 
allowed a proof as to the use and enjoyment of this, to afford aid in 
determining the extent of the right. 

There must, however, be a real ambiguity on the face of the 
award,’ and that of such a nature as to require to be cleared in order 
to give effect to the award; otherwise, if the award is capable of 
‘being rendered operative without further elucidation, the Court will 
not allow proof. Thus where two proprietors submitted to the 
decision of an arbiter the line of march betwixt their properties 
on the face of a certain hill, and he fixed it from the ford of a 
certain burn and up its “principal stream” to its source, it was 
held not relevant to reduce the decree to aver that the line ran 
along, not the “ face,” but the base of the hill, and that the term 
“source” was ambiguous, as there were several sources, the arbiter 
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Nov. 1844, 7 D. 166, at p. 169. Scot. Rly. Co., 16 July 1896, 23 R. (H. L.) 80. 
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having fixed, on the face of the award, a sufficiently clear line of 
march.! 

So in a division of runrig lands by decreet-arbitral, the arbiter, 
in 1772, found and declared that there should be a road between the 
houses of A. and B. for an entry to the allocations of C., D., E., and F., 
all of them being parties to the arbitration. C., D., E., and F.’s sue- 
cessors brought, a hundred years later, a declarator that they were, 
along with D., representative proprietors of the road leading to the 
four allocations from the high road, and entitled to exclude B. from . 
the use of it. The Court interpreted the award and the intention of 
the arbiter therein, and held that they could not establish a claim to 
the property of the road, or exclude B. from the use of it, without 
proving exclusive possession, which they had not done? Again, 
where under a lease a landlord was entitled to resume part of the 
subjects let on paying compensation fixed by arbiters, he did resume, 
and arbiters were appointed, who differed and devolved on the 
oversman. The oversman ascertained the lands resumed, fixed their 
actual value,and found that that sum “is the amount of the allowance 
per annum, at £153, 12s. to which J. M‘C. is entitled in terms of the 
said lease,” so long as he should be deprived of the occupation of the 
resumed lands. The landlord brought a reduction, on the ground that 
(1) this award did not exhaust the reference, and (2) that it was 
ambiguous in that it afforded no means of ascertaining the allowance. 
The Court sustained the award, as good on its face, and in terms of 
‘the submission; and (per Lord Cowan, who delivered the leading 
judgment) held* that “although there were words used in the award 
that might in a very rigorous construction be held to raise questions 
of difficulty, it was on the whole pretty evident what the oversman 
intended to do; and the general principle of construction being that 
where the common-sense interpretation of terms led to a reasonable 
view within the scope of the submission, the Court were not to go in 
search or pursuit of difficulties.” § 

Two railway companies submitted to an arbiter the specific ques- 
tion “whether the proviso of sec. 82 of the Highland Railway Act, 
1865, applies to traffic exchanged under the Great North of Scotland 
Railway Act, 1884, between the two companies at Elgin, or whether 
the receipts of such traffic are to be divided between the two com- 
panies respectively, in accordance with their respective mileage and 
under the rules of the Clearing House?” The arbiter found “ that 
the provision of sec. 82 of the Highland Railway Act, 1865, does not 
apply to traffic exchanged under the Great North of Scotland Act 


1 Lumsden v. Gordon, 3 June 1842, 4 D. 5 Patrick v. M‘Call, 14 May 1867, 4 
1358. SS; Dekel: 

* Beghie’s Ts. vy. Thomson, 13 Dec. 1871, 
98. L. R. 156, 
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between the two companies at Elgin,” and “that the receipts of such 
traffic are to be divided between the two companies respectively 
in accordance with their respective mileage, and under the rules 
of the Clearing House.” In an action for nanplenienit) the defenders 
asked to be allpred to prove that the award did not apply to 
passenger traffic, and that this was clearly in the minds of all 
parties and of the arbiter when making the award. The House of 
Lords, adhering to the judgment of the Court of Session, held that 
the award was unambiguous and must receive effect. “Upon the 
face of the award the very thing submitted to him was decided by 
hima.” 2 

In a suspension brought by the Cathcart District Railway Co. of a 
charge at the instance of Watson & Son, contractors, for payment of 
the sum of £16,187, 10s. 10d., with interest, found due by decreet- 
arbitral pronounced by the arbiter under the contract between the 
parties for the construction of the Cathcart railway, it was held that 
on both branches of the case the terms of the contract were not so 
clear as to obviate the necessity of construction, that the construction 
of the contract was referred to the arbiter, and his award fell to be 
sustained so far as founded on his interpretation of what was to be 
paid for by the railway company under the contract. This covered all 
the award for the wall of Strathbungo. The schedule of the award 
for delay in giving possession of ground at the Cart Bridge, however, 
showed that several items, as for “stoppage” and “partial stoppage,” 
were allowed which were of the nature of awards of damages for 
breach of contract, and such items fell to be disallowed. The other 
items were of the nature of additional work done and special rates 
allowed for work done, and as regards these the arbiter was final. 
Lord Low (Ordinary) pronounced findings to the above effect, appointed 
the case to be put to the roll for further procedure, and reserved the 
question of expenses.* 

The question was raised in one case whether it was competent to 
require from referees an explanation of an ambiguous award pro- 
nounced by them, to which effect the Lord Ordinary had remitted ; 
but the question was waived, in respect that the Court, on appeal, con- 
sidered that there was no ambiguity in the award.* 

When, however, the award is so ambiguous on the face of it as to 
exclude a reasonable interpretation, and render it Mies paces: it will 
be reduced on the ground of uncertainty. 

The notes of the arbiter cannot qualify the terms of the award, 
unless referred to in gremio or incorporated in the award itself; but 


1 Highland Rly. Co. v. Great North of 3 Cathcart District Rly. Co. v. Watson, 
Scotland Rly. Co., 16 July 1896, 23 R. 18 Dec. 1896, 4S. L. T. 301. 
(H. L.) 80. 4 Anderson and Child v. Pott and 
2 Lord Chancellor (Halsbury), at p. 81. M‘Millan, 16 May 1832, 10 8. 534. 
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where this is the case, the arbiter’s notes can competently be founded 
on, either to qualify the award or in an action to reduce it, and in 
all questions affecting its validity, for they are then to be read 
as part of the award! In construing ambiguous awards the Court 
frequently has recourse to the notes made by the arbiter during the 
submission to enable them to comprehend the true intent and scope of 
the award.” ' 

Arbiters cannot subsequently interpret their awards ;? but it is 
competent, in certain circumstances, to examine on oath arbiters and 
others having knowledge where a pursuer avers facts relative to the 
res geste in the submission, which, if true, are relevant to reduce the 
award.4 

Where the award itself is intrinsically bad, owing to the absence 
of certain requisite formalities, no proof is admissible regarding the 
true circumstances of its execution;® and it can only be set up by 
homologation or rei interventus.® 

“Where there is an excess of the jurisdiction confided to the 
arbiter, then the award is bad, and may be set aside; but if 
he acts within his jurisdiction and exhausts all that is referred 
to him, then I think the Court has no power to correct what 
he has decided according to law and justice.” ’ 


Sec. VIII. Statinc AWARD IN FoRM OF SPECIAL CASE. 


In England the Arbitration Act, 1889, provides (s. 7): “The 
arbitrators or umpire acting under a submission shall, unless the 
submission expresses a contrary intention, have power... (0) to 
state an award as to the whole or part thereof in the form of 
a special case for the opinion of the Court.” An award in 
the form of a special case as a general rule exhausts the arbiter’s 
powers. There is not in Scotland any similar power; and where 
an arbiter or oversman issues an alternative award, as is often 
done, the parties can only have the question determined as to which 
shall apply by the expensive and tedious course of an ordinary 
action.® 

It is the duty of the arbiter when empowered to raise a point 
of law to find the facts on which the questions of law are 


' Mackenzie v. Girvan, 9 Mar. 1843, 2 3 Bell’s Arbitration, p. 250; Woddrop v. 
Bell’s App. 43; Holgate v. Killick, 31 Finlay, supra. 


lL. J. Ex. 7; Whiteley v. Roberis, 1891, * Bell’s Arbitration, p. 341. 
1 Ch, 558. , 5 Percy v. Meikle, 25 Nov. 1808, F. C. 

2 Alexander v, Bridge of Allan Water Oo., 6 Bell’s Arbitration, p. 842. 
5 Feb. 1869, 7 M. 492; Bell vy. Halliday, Per L, Campbell, in Mackenzie v. Girvan, 
1825, 4 S. 289, O. E. 210; Wauchope v. 9 Mar. 1843, 2 Bell’s App. 43. 
Edinburgh and Dalkeith Rly. Co., 16 June SSee Caledonian Rly. Co. v. Lurcan, 
1846, 8 D. 816. 22 Feb, 1898, 25 R. (H. L.) 7. 
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raised,! the validity of the award being doubtful if he fails to do so ;? 
and while it is not obligatory on him to decide the points peed 
or indicate an opinion thereon, he ought so to state his award as 
that it will apply and be operative according to what the Court may 
decide.® 

An appeal may be made to the Court of Appeal against the judg- 
ment of a Divisional Court on such a special case. 

Arbiters under the Lands Clauses Act, 1845, have been held 
entitled to state their award in this form, and an appeal from the 
judgment of the Divisional Court is competent.2 It has also been 
held that the Court of Appeal may deal with the costs of such an 
appeal.® 

In Scotland no such facilities exist for obtaining the opinion and 
guidance of the Court on difficult questions of law which may arise in 
the course of a submission; and the consequences are frequently much 
subsequent and expensive litigation.’ 

Where arbiters are in doubt, and can be prevailed on to give an 
alternative judgment, the parties can only obtain a final determination 
by the further elaborate and expensive process of an action in Court. 
Two such cases have occurred recently, where the arbiters issued’ 
alternative awards and the parties went to Court thereupon’ This is 
an unfortunate anomaly, and it would be well in any amendment of' 
the Arbitration (Scotland) Act, 1894, to have this remedied; and 
meantime parties desirous of conferring such power on arbiters may 
do so in terms indicated in the Appendix. 

In England the common practice is for the arbitrator to narrate 
the issues, find the facts, and then state the questions upon which the 
judgment of the Court is desired.® 


1 Jephson v. Howkins, 2 M. & G. 366; 
Ferguson v. Norman, 4 Bing. N. C. 52, 


Si (5. S.) C. P: 3; 


m Friis v. Christ's Hospital, 4M. & G. 
714, 11 L. J. C. P. 209; Sheridan v. Nagle, 


6 Ir. "Rep. C. L.110. 
® Bradbee, supra. 


4 Kirkleatham L. B., in re, 1893, 1 Q. B. 


375, 62 L. J. Q. B. 180. 


> Rhodes v. Airedale Drainage Commis- 


sioners, 1 O. P. D. 402, 45 L. J. C. P. 861. 


_ § Bidder v. North Staffordshire Rly. Co., 
4Q. B. D. 412, 48 L. J. Q. B. 248, 

7 Gonty v. Manchester Rly. Co., in re, 
1896, 2 Q. B. 439, 65 L. J. Q. B. 625, 

8 Fleming v. Lanarkshire District Com- 
mittee, 15 Nov. 1895, 28 R. 98 ; Caledonian 
Rly. Co. v. Turcan, 22 Feb. 1898, 25 R. 
(Ei li) fe 

9 Waller v. Lacy, 1 M. & G. 54; Arnold 
v. The Mayor of Poole, 4 M. & G. 860, 


CHAPTER V1 
WHAT DIRECTIONS MAY BE GIVEN IN AWARD 


Sec. I. DIRECTIONS UNDER GENERAL POWERS OF THE ARBITER 


1. Wuar Directions THE ARBITER MAY GIVE—In framing his 
award an arbiter may require to consider whether he may and can 
give special directions regarding either the parties to, or the property 
which has been the subject of, the submission. This question requires 
the most careful consideration ; and its solution, as a general rule, will 
depend on (1) the terms of the submission, (2) the nature of the 
matter referred, (3) the nature of the direction proposed to be given, 
and (4) the time at which it is given. 

(1) The prime test as to what directions an arbiter may give is the 
submission itself. Beyond this he cannot go; and anything directed to 
be done which is not expressly or impliedly authorised by the terms 
of the submission will be ultra vires and set aside, if it does not vitiate 
the whole award. In considering or construing the submission the 
arbiter has also to keep carefully in view that he cannot do more 
regarding any matter than the parties themselves could have done, 
either jointly or severally. From them alone he derives his power ; 
and beyond the power they have to give him and have given him 
regarding any matter, it is incompetent for him to go. Thus where 
a husband entered into a submission regarding the fee of his wife’s 
heritage, to which she was not a party, the award was set aside on 
the ground that the husband had neither the control nor the disposal 
of his wife’s heritage. 

(2) Where the nature of the matter referred implies that the 
arbiter will necessarily have to pronounce certain orders, it will be 
implied that he has the power, and the order will be held good. Thus 
in a reference as to fixing marches,” orders to fix marks or as to 
division of a commonty,’ orders fixing the points or boundaries or as 


1 M‘Callay v. Inglis, 15 June 1821, 18.70. ° Lord Advocate v. Heddle, 9 July 1856, 
2? Lumsden y. Gordon, 8 June 1842,4D, 18 D. 1211, 
13853, 


216 


WHAT DIRECTIONS MAY BE GIVEN IN AWARD 217 


to the right of cutting reeds and rushes in a loch, orders with regard 
thereto or as to the use of roads, orders regulating such and many 
other like matters, are all competent, and power to make such orders 
is implied from the nature of the submission. 

(3) If the order be clearly within the terms of the submission, 
there will be no difficulty ; but where it is not so expressed, then the 
question arises whether it isintra or ultra vires, and that often depends on 
circumstances alone. Thus a judicial referee in a question of account- 
ing between an executor and a legatee, in consequence of repeated 
failures by the executor to obey orders, ordained him to find caution 
to perform his office of executor, and to consign a sum in dispute... On 
his refusal to consign, the referee decerned against him, reserving 
action to him for any competent claims against the legatee. The 
Court held that the order to find caution on the failure to consign was 
not ultra vires, and that under the circumstances the decerniture for 
payment, so reserving, was justifiable, and did not admit of a plea of 
non-exhaustion of the reference.* 

On the other hand, in a mercantile reference, which was merely 
to ascertain upon whom a loss should fall, the arbiter ordered one of 
the parties to consign; but the Court held this was clearly beyond his 
power.* 

(4) The time the order is made. The arbiter may’ during the 
submission issue interim orders regulating possession, ete., when 
necessary,? and may give directions so far as within his power up till 
his final award; but he cannot give directions, as a general rule, for 
anything to be done either at his own sight or that of a third party 
after the issue of the award, which closes the reference. 

In England,’ as a general rule, an arbitrator may in his award give 
any directions that are not illegal, provided they do not exceed the 
scope of the submission; but unless he is specially empowered, or the 
nature of the reference implies or requires the exercising of such a 
power, an arbitrator is not generally justified in giving any particular 
directions respecting disputed property.® An arbitrator in England ® 
cannot bind a man’s liberty or right to real property when only 
personal things are submitted to his decision. Nor can he award that 
parties shall intermarry; nor that an apprentice shall be assigned 
without his consent;’ nor that a deed of apprenticeship ‘should be 
cancelled where the apprentice is not a party to the submission.® 
But if a dispute between a master and an apprentice be referred, 
the arbitrator may order the indenture to be delivered.° 


1 Cunninghame v. Dunlop, 20 Dec. 1836, 5 See Russell, p. 285 et seq. 
15S. 295, 8 Pascoe v. Pascoe, 3 Bing. N, C. 898, 
2 Gray v. Brown, 5 Feb. 1838, 11S. 358. " Horne v. Blake, cited in Baxter v. 
8 George v. Milne, 4 Feb. 1836, 148. 404.  Burfield, 2 Str. 1267. 
4 Cox Brothers v. Binning, 18 Dec. 1867, 8 Wicks v. Cow, 11 Jur, 542. 


6 M. 161, 9 Green v. Waring, 1 W. Black. 475, 
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- Where an arbitrator empowered to settle a dispute in an action 
for non-delivery of goods, after awarding compensation to the plaintiff 
for non-delivery directs that the defendants may keep the goods in 
their possession, the award is valid! But an arbitrator appointed to 
decide whether certain goods be accepted, with power to make the 
“customary allowance” in that branch of trade off the contract price, 
exceeds his jurisdiction if he orders the purchaser to take the goods 
subject to a deduction beyond the ordinary allowance.? On the other 
hand, an arbitrator may in certain circumstances direct that goods be 
accepted subject to a deduction fixed by him.’ 

2. Directions AS To PAYMENT or Monzy.—Where an arbiter 
decerns for payment of money, the award should fix the amount, the 
person to whom payment is to be made, and, where necessary, the 
time and place of payment. It is true that where an arbiter decerned 
for two-thirds of the expenses, which were not ascertained, the Court 
upheld the award on the ground id certum est quod certum reddt 
potest ;* but it is undesirable to take such a course. The person to 
whom the money is to be paid should be clearly stated. 

An arbiter may decide that payment be made by periodical in- 
stalments.. In this case, where an arbiter had awarded a sum of 
£3367 against a landlord, subject, however, to such additional rent 
for the farm as the landlord may establish by production of the 
alleged lease,” in a suspension of one of the payments on production 
of the lease the Court adjusted the balance due on the footing 
awarded, 

An arbiter may also, in lieu of the actual performance of a duty, 
decern for a sum sof money.® Thus a tenant sublet his farm, with an 
agreement that he was, at the entry of the sub-tenant, to put the 
houses and fences into a state of repair at the sight of referees 
mutually chosen ; and it was held competent for the referees to award 
a sum of money to the sub-tenant in lieu of specific completion of 
the repairs. In this case Lord Jeffrey said:° “I go to the other 
point well established in law—I mean the general maxim, that money 
is a universal solvent, and universal equivalent for every obligation 
that can be estimated in money, and which requires nothing but money 
to its due accomplishment.” 

So also arbiters by their award found one of the parties entitled to 
have from the other a draft or order for payment of a sum of money 
lying in the hands of a third party ; the one party construed this to be 
a mere letter, while the other insisted for a draft on stamped paper in 


1 Gillon & Mersey Navigation Co., 8 B. & 4L. Duffus v. Petrie, 12 Dec. 1838, 12 S. 
Ad. 493. 205. 


* Russell, p. 237. > Macgregor v. Stevenson, 20 May 1847, 
® Heyworth v. Hutchinson, L. R. 2 Q. B. 9 D. 1056, 19 Jur. 455. 
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the form of a bill; the Court unanimously held the latter to be the 
sound construction, and that full effect must be given to it. 

In England? an arbitrator ought to be specific in’ fixing the sum 
found due, and he ought to give an express direction for its payment. 
He may, though not of necessity, appoint the time and place of 
payment; or that the sum be paid by instalments, failing which a 
larger payment; or that the party found liable should give a. pro- 
missory-note for the amount; or a bond for the specified sum at a 
stated date, but not with security. : 

3. DIRECTIONS AS TO PAYMENT or INTEREST.—Ilt seems to be 
an implied power of an arbiter to deal with questions of interest. 
When it is a question of accounting, questions of interest naturally 
arise within the submission, and must be decided. Wherever an 
arbiter decerns for payment of a sum, invariable practice has established 
the rule that interest runs from the date fixed for payment. 

As a general rule a claimant in an arbitration regarding land is 
not entitled to interest except from the date of the award ;* but where 
a promoter under the Lands Clauses Act fakes jossession of lands 
before the amount of compensation has been fixed, interest is due. 
from the date of entry. “The case is not similar to, but quite the 
opposite of, a case in which the award is fixed at the end of the 
owner’s possession. There it is clear that the owner has and can 
have no claim for interest prior to the award, because up to that time: 
he had been receiving the rents of his lands.” ° 

In England there is no rule of law on this subject.6 The question 
of interest is one of fact, upon which the arbitrator is the sole judge, 
and he may award interest such as a Court of law would not give; for 
example, he may allow interest on both sides of an account,’ or he 
may in certain circumstances even allow compound interest,’ but he 
should not award payment of interest in the future unless expressly 
empowered by the submission.? An arbitrator may allow interest on 
money borrowed for the purchase of an estate which has been kept 
lying idle owing to a complication of title? and on a sum of money 
deposited by a servant with his master ;"' “an award by arbitrators of 
a benefit building society allowing interest to a member is not bad in‘its 
face, and the Court will not inquire into the propriety of the amount.” ™ 


1 Orawford v. Campbell Rivers & Oo., 7 Methven v. Edinburgh, Perth, and Dundce 
July 1812, L. J.-C. Boyle in Notes, Parker, Rly. Co., 13 D, 1262. 


xx., No. 64, 6 Russell, p, 240. 

2See Russell, p. 237 ef seg., and cases ” Badger, in re, 2B. & A. 691, 
there cited. 8 Morgan v. Mather, 2 Ves. Jr. 15, 

3 Caledonian Rly. Co. v. Carmichael, 2 » Morphett, in re, 14 L. J. Q. B. 259, 
Scotch App. 56. W” Sherry v. Oke, 3 Dowl. 849. 

4 West Highland Rly. Co. v. Place, 21 4 Beahorn v. Wolfe, 1 Alcock & Napier, 
Feb. 1894, 21 R. 576. Rep. 233 (Irish), 


°L. P. Robertson, at p. 581. See also ™ Russell, p. 241; Armitage v. Walker, 
2K. & J, 211, 
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4. Directions in Case or Partnersuip.—tThe powers of the 
arbiters in partnership cases must be gathered from the terms of the 
submission and the nature of the contract. Where a general reference 
is made of all disputes or differences between the partners, it is 
doubtful whether an arbiter can direct a dissolution of the copartnery 
without express power. The point has not been judicially determined 
in Scotland; but in England it has been held that where there is a 
reference of all matters in difference in relation to the partnership 
affairs, he can so direct a dissolution ;! but he is not bound to do so, 
even if that is expressly within the terms of the submission.” 

Where an arbiter lawfully determines the question of dissolution 
of a partnership, it may be within his powers to determine the con- 
ditions, in restraint of trade, upon which the partners are to carry on 
business independently.* 

5. DIRECTIONS AS TO ExxECUTING ConvEYANCES.—Where the 
reference is of such a nature that deeds or conveyances may be required 
to be executed for the proper implement of the award, the submission 
should give power to order such; but if this be not done, it will be 
held to be impliedly given, unless expressly withheld. Thus where 
the reference was as to the sale of heritable property, and the arbiters 
settled that it should be sold, remitting the adjustment of the con- 
veyance to themselves and the legal advisers of the parties, the Court 
sustained the award.* 

In arbitrations under the Lands Clauses and Railway Clauses Acts, 
where conveyances almost always fall to be executed, it is most 
essential that any directions to be given regarding these should be 
explicit and definite, and, where necessary, that these be embodied 
verbatim in the conveyances. As already stated, the decreet-arbitral 
is the governing instrument; and if there be inconsistency between it 
and the conveyance, unnecessary trouble and litigation is likely to 
result.® 

In England, where the reference involves questions concerning 
real property the arbitrator impliedly has the power to direct con- 
veyances to be executed by the parties as necessary for the duties of 
his office;’ but he should specify the nature and character of the 
instrument,’ though he need not prepare it himself.2 But he cannot 

1 Green vy. Waring, 1 W. Bl. 474; Rly. Co., 18 Mar. 1858, 20 D. 825; Duke 


Vawdrey v. Simpson, 1896, 1 Ch. 166; of Fife v. North of Scotland Rly. Co., 1900, 
Belfield v. Bourne, 1894, 1 Ch. 521; 8F.(H.L.)2 


Machin v. Bennett, 30 June 1900, W. N. § Russell, p. “244, 
146; Walinsley v. White, 67 L. T. 433. Sidra v. Wilson, Willes, 248; Smadlley 
2 Simmons v. Swaine, 1 Taunt. 548; vy. Blackburn Rly. Co., 2-H. & N. 158. 
Joplin v. Postlethwaite, 61 L. T. 629. 8 Tipping v. Smith, 2 Stra. 1024; Thinne 
3 Morley v. Newman, 5 D. & R. 317. v. Rigby, 3 Cro. Jac. 314. 
4 Erskine v. Cochrane, 80 July 1714, Dict. ® Tebbutt v. Ambler, 2 Dowl. (N. 8.) 
649, 677. 


® Guthrie v. Glasgow and South-Western 


WHAT DIRECTIONS MAY BE GIVEN IN AWARD 221 


reserve the right to name a counsel to prepare or settle it though he 
may direct by whom and at whose expense it is to be prepared. 

6. POWER TO DIRECT SHOULD BE GIVEN TO ARBITER.—Where the 
subject of the submission is such as may necessitate the arbiter giving 
special directions,—as with reference to the fixing of boundaries, the 
exercise of a right of commonty or other mutual right, the right. to 
take or use water, etc.—express power should be conferred on the 
arbiter in the submission itself to determine what he may consider 
necessary to be done regarding the matters in dispute. 

In England * a power to an arbitrator to determine “ what he shall 
think fit to be done” gives him a discretion, and he is not bound to direct 
that anything should be done unless he thinks fit ;* in certain cases, 
however, the words “ shall” or “ may ” are construed as imperative where 
the terms of the power necessarily imply this. In any case the arbi- 
trator must be careful not-to give directions exceeding his authority. 

7. WHat ARE VALID DiRECTIONS.—The validity of special direc- 
tions is generally a question of construction of the power under the sub- 
mission ; and where directions are given which may, without straining 
the language of the submission, fairly and reasonably be held to be 
necessarily within its terms, or the power of the arbiter, the Court 
will give effect to such. 

The landlord and tenants of a distillery submitted to an arbiter 
to determine “ the extent of ground and premises and other pertinents 
to which the tenants had right by their lease. One of the subjects 
in dispute was the tenants’ right to a stance for a straw stack for their 
piggery. The arbiter having found that as a piggery was specially 
let; and as a stance for a straw stack was a necessary pertinent, 
without which it could not be used, he awarded to them a piece of 
ground close to the piggery “for that purpose.” It was held (1) that 
it was not ultra vires of the arbiter to define the special use of the 
ground so awarded; and (2) that the landlord was entitled to an 
interdict against the tenants from erecting a building on the ground.® 

Two conterminous properties were divided by a wall which each 
proprietor claimed, and one applied to the Dean of Guild to. have 
beams of wood, which his neighbour had rested on it, removed’; and 
the process was referred to an arbiter, who ordered them to be removed, 
and prohibited them from being placed on the wall in future without 
the consent of the complainer. It was held that the arbiter had not 
acted ultra vires, and that such an order fell within the terms of the 
submission.® 


1 Tandy v. Tandy, 9 Dow). 1044. Ex. 275; Grenfell v. Edgecombe, 7 Q. B. 
2 Standley v. Hemington, 6 Taunt. 561, 661. 
® Russell, p, 245. 5 Walker v. Grant, 20 Noy. 1838, 1 D. 
4 Angus v. Redford, 11 M. & W. 69, 38; affd. 27 July 1840, 1 Rob. 154. 

12 L. J, Ex. 180; Nicholls v, Jones, 20 L. J. 6 Connal v. Coldstream, 9 June 1829, 7 
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In the course of a reference under a contract for construction of 
a harbour, the arbiter issued an order, “I hereby find and determine 
that the accumulated silt lying on the rocks yet to be excavated in 
‘the entrance channel of the harbour falls to be lifted at the expense 
of the first party, and ordain him to do so within a period of one 
month from the date of these presents, which period I reserve right 
to extend on cause shown, failing which the second party shall not be 
bound to implement article sixth hereof,’ The Court held this order 
competent and not ultra vires. 

The following case, though somewhat special, is instructive. A 
party conveyed, for behoof of his creditors, his estates to trustees, who 
had sold part; and actions having been raised by the truster against 
the trustees and purchaser, a minute of submission was entered into 
between the truster and the trustees (but not the purchaser) of “the 
various actions at law and other disputes and differences between the 
parties”; and it was not disputed that it was agreed (although not 
expressed) that the trustees should produce a renunciation by the 
purchaser; and the arbiter ordained the truster to produce the re- 
nunciation, and failing this, ordained the trustees to complete the sale, 
The truster, before a decree-arbitral was pronounced, raised a reduction 
of the submission and the orders; and the purchaser in the course of 
the process renounced the sale, and agreed to be bound by any orders 
of the arbiter. It was held that although it was a condition of the 
submission that the trustees should procure the renunciation, yet, in 
respect of the purchaser’s agreement, the submission was not lable to 
reduction; and although the order on the truster to produce the 
renunciation was ‘wltra vires of the arbiter, yet as no decree-arbitral 
or conclusive judgment had been pronounced, and the arbiter might 
competently recall the orders, there were no termini habiles for re- 
ducing them.? 

In England? the general rule is that where the circumstances 
apparently justify the directions, the Court will presume that they..are 
necessary. Thus where an arbitrator had power to order possession 
of lands, and “ how and in what manner such possession shall be given,” 
the Court upheld his direction, ordering a party to pull down a wall 
he had erected on the land.* So also where a party bought an estate, 
the price being payable partly by money and partly by an annuity 
secured on the land, disputes arose and the question was referred; the 
arbitrator awarded a slump sum of damages, on payment of which the 
plaintiff should convey the premises and execute a release of the 
annuity.? 


1 Duff v. Pirié, 14 Noy. 1893, 21 R. 5 Russell, p. 246. 
p. 82. : * Mays v. Cannell, 24 L. J. (0. P.) 41. 
* Halley v. Gowans, 9 July 1833, 11 S, ° Taylor v. Shuttleworth, 8 Dow). 281, 


942, 9L. J. (N.S) GC. P. 138, 
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Similarly, in certain circumstances, an arbitrator may be within 
his powers in ordering repairs to be executed in a certain manner, or 
under certain conditions, or in awarding damages for breach of ¢on- 
tract, or in regulating the enjoyment of water, or in ordering payments 
to be made, or in giving directions as to the regulation of traffic. 

8. WHat ArzE Invatip DirEctions.—Where an arbiter gives 
directions which manifestly or in fact exceed his powers under the 
submission, the Court will either set aside the whole award, or only 
the excess, if the latter can be clearly separated from the valid part. 

In a mercantile reference, where two parties submitted to an 

arbiter the question as to who should bear a certain loss, he, after a 
proof, appointed one of the parties to consign the sum in dispute as a 
condition precedent to leading further evidence; thereafter he allowed 
a proof, in which the order to consign was repeated, but not as a 
condition precedent to proof, and he explained that the consignation 
and proof were two separate and independent matters. The party 
refused to consign, and the arbiter then not only found who should 
bear the loss, but decerned for the amount of it. The Court set 
aside, as incompetent, the orders with regard to consignation and 
payment, but upheld the award otherwise, on the ground that the 
award was exhaustive of the reference, and the incompetent findings 
superadded were clearly separable, and did not thereby invalidate the 
award.} 
In Duff v. Pirie? where the arbiter ordained the contractor to 
excavate certain rock, “the work to be done immediately after the 
removal of the silt,’ which he found “fell to be removed at the 
expense of the employer,” the Court upheld the award on the ground 
that the stipulation as to the silt “was not obligatory, but merely a 
condition which he must fulfil before enforcing the order on the con- 
tractor to excavate the rock.” Had the arbiter put this stipulation in 
the form of an order, direction, or decree, it would clearly have been 
invalid. So the order of an arbiter on parties who had property 
opposite a river to keep the banks in good repair in future was held 
ultra vires and reduced.® 

In England similar principles prevail‘ | Where, for instance, 
a party claims a mere right of way, the arbitrator exceeds his 
authority if he awards a right of carriage-way; and if the award 
be not altogether reduced, it will be set aside partially.© An 
award is. invalidated by a direction which involves the delegation 
of a duty, such as the fixing of marks or boundaries, to a third 


party.® 


1 Cox Brothers v. Binning & Son, 18 Dec. 4 See Russell, p. 249 et seq. 

1867, 6 M. 161. ; 5 Hooper vy. Hooper, M‘L. -& Y. 509. 
? Supra. 6 Johnson v. Latham, 19 L. J. (Q. B.) 
3 Johnston v.. Cheape, 5 Dow, 247, 329. : 
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So also an award is voided by vagueness or uncertainty in the 
directions given ;1 for instance, where certain gates, locks, bolts, etc., 
had been removed, and an arbitrator ordered others to be put up in 
their ‘stead, this was held bad for uncertainty, in respect that it was 
not shown specifically what had been removed, or the nature and 
quality of those to be replaced.” 

A direction to take “all reasonable and proper precautions” in 
carrying out a special operation has been held too uncertain,? ambigu- 
ous, and not final.® 


Sec. I]. Directions AFFECTING THIRD PARTIES 


Both in Scotland and in England‘ the general principle here is, 
that an arbiter being a private judge, armed practically only with the 
power which the parties confer upon him by their contract, is not 
entitled to issue any order which may affect persons who are not 
parties to the contract, unless the act be beneficial to one or other 
of the parties to the submission; but the onus of showing this rests 
upon the person seeking to enforce the order. 

1. Directing PAYMENT TO BE MADE TO TuIRD PartTy.—Where 
an arbiter is specially empowered, or where the reference necessarily 
implies such a power, he may direct a payment to be made to a 
third party. ‘ Thus an arbiter may direct a party to pay a sum in a 
bond to the holder thereof, though the holder be not a party to the 
submission. 

In England °® a direction to make payment to a third person for 
‘the use of a party.is valid though the payee have not received special 
authority,® and to an agent for both parties in trust for them,’ or to 
the plaintiff or his attorneys or to one of the arbitrators, to be by him 
immediately paid over to one of the parties. But a direction by 
arbitrators to pay into the hands of one of themselves certain amounts 
to be applied in payment of certain debts, subject to all equities 
between the parties, is bad, and the whole award will be set aside, 
as the arbitrators could not control the proper application of the 
money.!° 

2. Directing THIRD PARTY TO DO AN AcT,—As a general rule, an 
award directing a person, not a party to the submission, to perform an 
act is invalid, being a direction a non habente potestatem, and on a 
person over whom the judge has not any control. In certain cireum- 


1 Russell, p. 249. § Snook v. Hellyer, 2 Chitt. 48. 
3 Price v. Popkin, 10 A. & EB, 189, 8 L. J. * Dale v. Mottram, 2 Barnard, 291. 

(N. S.) Q. B. 198. 8 Hare v. Fleay, 11 C. B. 472, 20 L. J, 
3 Stonchewer v. Farrar, 6 Q. B. 780,14 ©. P. 249. 

L. J. Q. B. 122. ® Wood v. Adcock, 7 Ex. 468, 21 L. J. 
4 See Russell p, 251 et seq. Ex. 204. 


> Russell, p. 252, ” Mackay, in re, 2 A. & E. 356, 
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stances, however, if the party to perform the act stand in relation to 
a party to the reference and have the power to perform, the award 
may be held good. Thus arbiters ordained a party to cause his son 
to consent to the alienating of certain lands. The son was not a party 
to the submission, but the Court sustained the award in respect that 
in the course of the proceedings it was made known to the arbiters 
that the father had infeft his son privately in the lands the price of 
which was in submission.1 

In England a direction that an act shall be performed by a 
stranger is in general void.” So an award that a party shall grant a 
bond with sureties is void as to the latter, or that a party and one of 
the arbitrators shall enter into a bond, or that a party to the reference 
and his wife and son, who are not parties, shall convey an estate or 
deliver up a deed or house in the possession of another, are all void. 
But if the party have legal means to compel the stranger to perform 
the act directed, it will be good; as where a party is ordered to 
discharge a bond in which both are bound to a stranger,‘ or to discharge 
the other from an undertaking to pay a debt to a third person, not 
a party to the submission, it is a good award.> “If,” however, “a 
person submit to an award on the part and behalf of a stranger, the 
arbitrator has full authority to direct an act to or by the stranger ; 
not that he can bind the stranger himself by the award, but the party, 
when submitting on behalf of another, incurs the penalty of disobey- 
ing the award, if that other fail to do what the award requires him.” ® 

3. Directions Arrzotine TuHirdD Parties PRroprertTy.—An 
arbiter cannot give any directions which may affect the property of 
persons who are not parties to the submission. The submission 
being only between the parties, an arbiter has not jurisdiction over 
the property of a stranger, and therefore when he interferes 
therewith he exceeds his authority.’ Thus if he direct certain 
things to be done or put upon the land of another, who is not in 
the submission, the Court will set aside the award, unless the act has been 
made conditional on the consent of the owners and occupiers of the 
land.$ So, likewise, to order a person to execute repairs upon property 
—eg. a river bank—not his own is invalid.? If, however, there have 
been an undertaking by the party to perform the act to procure the 
necessary consent, then the award is valid;!° but where this is so, it should 
be stated on the face of the award, which would otherwise be bad. 


1 Trumble v. Scott, 21 Mar. 1634, 1 Br. 8 Turner v. Swainson, 1 M. & W. 572, 
Sup. 351. 5 L. J. (N. S.) Ex. 266; Doddington v. 

2 See Russell, p. 253. : . Bailward, 7Dow). 640, 8 L. J.(N.S.)C.P.331. 

3 Cooke v. Whorwood, 2 Saund. 837. 9 Johnston v. Cheape, 5 Dow, 247 ; Lewis 

4 Bradsey v. Clyston, Cro. Car. 541. v. Rossiter, 44 L. J. Ex. 136, 

5 Beckettv. Taylor, 1 Mod.9, 2 Keb. 546,554. 10 Nicholls v. Jones, 6 Ex. 3873, 10 L. J. 

6 Russell, p. 254, and cases there cited. Bx, 275. 

7 See Russell, p. 254 et seq. 1 Harris vy. Curnow, 2 Chitt, 594. 
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A direction, however, to pay money at a stranger’s house is valid; ? 
but not on the land of a stranger, or at his house where he has 
adjacent land, and to get to which house involves a trespass; nor can 
an arbitrator direct payment out of a stranger’s funds, as from a 
banker, of a debt due, to be paid to the parties, when the banker is 
not a party to the submission.” 

It will have been observed that the principles determining the 
matters dealt with in this chapter are very similar in Scotland and 
England, whilst in the latter country they are much more freely 
illustrated by decisions, which are valuable in Scotch practice as 
analogies and even as precedents. 


1 See Russell, p. 255, 2 Ingram v. Milnes, 8 East, 444. 
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CHAPTER VII 
ARBITER’S RIGHTS AND LIABILITIES 


Sec. I. ARBITER’S PowEeR AND Duty AS TO EXPENSES 


1, POWER TO AWARD EXPENSES IMPLIED.—In formal submissions | _ 
a clause is usually and propérly inserted empowering the arbiter to | 
deal with the question of expenses; but even though there may not | 
be such a power conferred upon the arbiter, it is implied as inherent 
in his office. 

It has been expressly decided that an arbiter has power to award 
expenses without any special clause to that effect in the submission ; 2 
and this was followed by another case, where it was again held 
that an arbiter is entitled to award expenses though no mention be 
made of them in the submission, and that whether it be special or 
general,’ ordinary or judicial.* 

The arbiter must, however, adhere strictly to the terms of the 
submission, so that if there be any exclusion of his power to deal with 
expenses, or a qualification thereof, such must be respected, and in no 
case can he go beyond its terms; so if, for example, a party appears 
only as a trustee, decree for expenses can only be given against him in 
that capacity In Whitehead v. Finlay two parties sisted themselves 
respectively as statutory and voluntary trustees, and the decree-arbitral 
found them liable conjunctly and severally with the principal party ; 
the Court, in an action on the decree, found (1) that this, being a 
personal decree, was ultra vires ; (2) that the objection was pleadable ope 
exceptione; and (3) that the objection could not be obviated by the pur- 
suer consenting to hold the decree as a decerniture against the defenders 
qua trustees. Where power to deal with expenses given in the sub- 
mission is qualified by any conditions, these should be quite clear and 
unambiguous. Thus a serious question arose in one case, in somewhat 
special circumstances, as to who was the “ losing party,” against whom 


1 Robertson v. Brown, 16 Dec. 1836, 15S. 3 Ferrier v. Alison, supra. 
199 ; Ferrier v. Alison, 28 Jan. 1843, 5 D. 4L, Jeffrey, at p. 460, in Ferrier, supra, 
456 ; affd. 18 April 1845, 4 Bell’s App. 161. 5 Whitehead v, Finlay, 16 Noy. 1833, 
2 Robertson v. Brown, supra, Bas 
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power was given to decern ‘for expenses, necessitating a special declara- 
tion, after considerable deliberation, in the House of Lords.! 

The expenses of recording the final award or interim awards are 
probably embraced within the general power; but it 1s prudent to 
insert a special provision with regard to these, as the former, at least, 
are expenses which, it may be argued, are incurred after the submission 
is closed and the arbiter’s powers ended.2_ In a judicial reference where 
the arbiter was empowered “to decide upon the question of expenses 
incurred in said process, and to be incurred in the course of this sub- 
mission,” the expense of putting an interim award on record was 
sustained by the Court.® 

In England the question of costs is mainly governed by the pro- 
visions of the Arbitration Act, 1889, under which the costs of the 
reference and award are in the discretion of the arbitrators or umpire, 
“who may direct to, and by whom, and in what manner those costs, or 
any part thereof, shall be paid, and may tax or settle the amount of 
costs to be so paid, or any part thereof, and. may award costs to be 
paid as between solicitor and client.”* An arbitrator may fix the costs 
in his award; and if he does so, they are not liable to taxation;® but if 
he does not do this, they are liable.6 Where an arbitrator has power 
over costs, he may apportion as he thinks fit ;’ and he may order either 
party to pay the whole or any proportion; or he may find a person 
who, though not originally in the reference, or an infant party, has 
made himself a party, pay the whole costs ;° or he may order a success- 
ful party to pay the whole costs;? and may direct in references by 
consent that the costs shall be as between agent and client.1° 

2. WHAT ARE EXPENSES OF THE REFERENCE.—The general rule 
is that the expenses of the reference begin with and include the pre- 
paration and execution of the deed of submission, and all reasonable 
and necessary expenses incurred in conducting the reference, on the 
same principles as a litigation between the parties; that of course 
implies that the taxation of the account proceeds on the principle 
of taxation between party and party, which is the rule, and not as 
between agent and client. 

3. EXPENSES SHOULD BE TAXED.—The expenses awarded by the 


arbiter, if a fixed sum be not awarded, should be taxed during the sub- 


sistence of the submission, and a specific sum decerned for in the award.” 


1 Gye & Co, v. Hallam, 15 May 1835, 1 
S. & M‘L. 747. 

? Bell on Arbitration, p. 230. 

3 Anderson v. Kinloch, 6 Feb. 1836, 14 8. 
447. 

452 & 58 Vict. c. 49, s. 2, Sched. I. 
(1). 

> Stephens & Co. & Liverpool, ete., Insur. 
Co., in re, 86 Sol. J. 464, 


5 Prebble & Robinson, in re, 1892, 2 Q. B. 
602. 

Russell, pp. 226-7. 

8 Proudfoot v. Poile, 3D. & L. 524. 

9 Fearon v. Flinn, L. R. 5 C. P. 84. 

10 52 & 58 Vict. c. 49, s. 2, Sched. I. 

1 Paterson v. Sanderson, 15 May 1829, 7 
S. 616; Younger v. Caledonian Rly. Co., 
23 Noy. 1847, 10 D. 188, 
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In one case an award for “two-thirds” of the expenses incurred 
by a party was held unobjectionable, although the amount was not 
fixed; but it was indicated that summary diligence for the amount of 
them was incompetent.} 

In Younger v. Caledonian Railway Company, which was a case 
under the Lands Clauses Acts, an arbiter found the company liable in 
expenses, but neither taxed them nor decerned for a specific amount. 
In an action for payment the company expressly waived objection to 
the competency, and the Court, in giving decree for expenses, clearly 
indicated that but for the express waiver they coud not have dealt 
with the question.? 

In England the costs of the reference generally comprehend the 
expenses incurred from the date of the submission up to and including 
the award, and they are usually taxed as between party and party.® 
They may include the cost of an accountant employed, with consent, 
by the arbitrator.t| In England the costs of the award, contrary to the 
practice in Scotland, include the arbitrator’s fees or charges, which the 
taxing-master may deal with and modify if a serious objection is 
raised to them;° and where the award is made by an “umpire,” 
“the fees due to the arbitrators are part of the costs of the 
umpire.” © 

4. DECREE FOR EXPENSES—AGENT—CLERK.— Decree for expenses 
may be given in the agent’s name, although it may be qualified in certain 
circumstances by conditions as to caution for repetition in certain 
events. An arbiter was empowered “to award to either party the 
expenses to be incurred by him in the course of the submission,” and 
he found one party entitled to expenses, and decerned for the amount 
in the agent’s name, decerning at the same time for the clerk’s fees. 
A suspension of the decree was brought, in which it was objected that 
this was wltra vires, as the arbiter, by the submission, was only em- 
powered to award expenses to a party; but the Lord Ordinary 
(Moncreiff) refused the suspension, and the Court, on appeal, adhered.’ 
Where on the face of the award there is bona fides, such an objection 
can only competently be dealt with in an action of reduction. 

5. Expanses wuErE AwArD RupucED.—Where an award con- 
taining a decree for expenses is reduced, this portion of the award is 
of course also reduced. And even where the award is only partially 
reduced, the finding as to expenses is generally reduced. But the rule 
is not absolute; and there may be special circumstances in which it is 
so clear that the arbiter’s view of the question held to be decided wltra 
vires, and accordingly reduced, did not in any way affect his finding for 


1 Paterson v. Sanderson, supra. 6 Russell, p. 224; “ilison v. Ackroyd, 20 
2 Younger v. Caledonian Rly. Co., supra.  L. J. (Q. B.) 193. 
3 Eccles v. Blackburn, 80 L. J. Ex. 358. 7 Hood vy. Baillie, 13 Dec. 1882, 11 8. 209, 


4 Hawkins v. Rigby, 29 L. J. C. P. 228. O. E. 207, and Sess. Papers. 
5 See Russell, p. 223. 
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expenses,! that the Court will not reduce the award of expenses ; for 
instance, where arbiters had incompetently, but in bond fide, included 
in their decree a sum for their own remuneration, the award was 
reduced only guoad hoc, as being quite distinct from and unconnected 
with the matters submitted and determined.” 


Sec. II. ARBITER’S REMUNERATION 


1. No Rieur ar Common Law.—It is a well-established doctrine 
that at common law an arbiter is not entitled to insist upon a fee, and 
has not any claim for remuneration for his services unless he has ex- 
pressly stipulated for it.2 He is regarded as a private and voluntary 
judge, and as such not entitled to remuneration for any labour. The 
presumption, in the absence of anything to the contrary, is that the 
arbiter has undertaken to act gratuitously, and therefore cannot recover 
a fee for his services. It was indeed questioned at one time whether 
an arbiter could competently stipulate for remuneration ;* but it has 
long been recognised that he can do so, and the Court will confirm 
such a stipulation. Where he has accepted a reference gratuitously 
and without condition as to remuneration, he cannot withhold his 
award till he gets a fee; and in an early case the Court reduced an 
award because the arbiters refused to give up their award until they 
got payment of the fee demanded by them, which one party was 
willing to give but the other refused to pay.2 A stipulation with 
regard to remuneration should properly be made before the arbiters 
enter upon their office, and in this view a clause with regard to 
remuneration is sometimes inserted in formal deeds of submission; but 
it is a question of circumstances whether such a stipulation, made 
subsequent to the outset of the reference, invalidates the arbiter’s 
award, on the ground of corruption. Although an arbiter has not 
at common law any legal claim for remuneration, there is no doubt 
that he has an equitable right, which in certain special cireumstances— 
as where he is acting professionally, and much time, labour, and 
expense has been entailed, which the parties must have contemplated 
they would have to pay for—the Court may recognise.’ An arbiter 
may, however, insist that a stipulation made verbally, prior to the 


1 Ferrier y, Allison, supra; and affd. 18 
April 1845, 

2 Jack v. Cramond, 6 Mar. 1777, Mor. 
Arb. App. No. 5. See also Montgomery v. 
Strang, 138 June 1798, M. 631; Stewart y. 
Ross, 21 Feb. 1822, 1S. 335 (313). 

® Kennedy v. Kennedy, 20 Jan. 1819, F.C. ; 
Poul v. Henderson, 15 Mar. 1867, 5 M. 
628 ; Murrayv. North British Rly. Co., 26 
Jan. 1900, 2 F. 460; Duff v. Pirie, 21 R. 
80; Fraser vy. Wright, 26 May 1838, 16 S. 


1049 ; ‘Callum v. Lawrie, 26 June 1810, 


F, C. ; Ersk. iv. 8. 35, note. 

* Bailie v. Pollock, 19 May 1829, 7 S. 
619. 

> Blair v. Gibb, 12 Jan. 1738, Elchies, 
voce ‘‘Arbitration.” 

5 Fraser v. Wright, 26 May 1838, 16 S. 
1049; Fraser v. Gordon, etc., 5 July 1834, 
12 8. 887. 
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reference, should be reduced to writing during the submission, without 
incurring a charge of corruption. The common law doctrine with 
regard to remuneration has been repeatedly recognised in many cases, 
even where exceptions were established; and the rule cannot be 
defeated by any mere subterfuge, as by assigning the right, or by the 
clerk paying fees to the arbiters and including the same in his account, 
or in any other underhand method. So a decree-arbitral was set aside 
in so far as it decerned in favour of the clerk for fees paid by him to 
the arbiters.? 

A land surveyor appointed an inspector, to the effect of enabling 
him to act as arbiter and give his decree-arbitral regarding the con- 
struction and upholding of an embankment, is probably, on principle, 
not entitled to remuneration as inspector.? 

2. ARBITER MAY STIPULATE FoR Fae.—It was at one time 
questioned, as has already been mentioned, whether an arbiter is 
entitled to stipulate for remuneration ;* but it is now well settled that 
he may do so either in the submission, or on accepting office, or before 
he begins to act. The Lord Justice-Clerk (Boyle), in Kennedys case,® 
said : “It is easy to conceive that there may be a principle warranting. 
a person to stipulate beforehand for a remuneration; and this was 
recognised by Lord President Blair in the case of MCallum.” This 
may be authorised on the principle, that before a person under- 
takes this office, he should be free from temptation, the same as 
established judges, and that he does not depend on the parties; and 
if this is done openly, affecting both parties, his independence is 
secured.” 

A party in a submission to two accountants regarding a compli- 
cated accounting, raised a declarator to have the proceedings declared 
to be null, and the arbiters incapable of pronouncing decree, in respect 
of their having required the parties to sign an obligation for their 
remuneration ; and he at the same time presented a bill of suspension 
and interdict to have the arbiters prohibited from, in the meanwhile, 
taking any further steps in the submission. The Court refused the 
bill, reserving all competent pleas in the declarator.$ The Lord 
Ordinary (Moncreiff) in his note observed, inter alia: “ Much will depend 
on the fact averred, that before the arbiters accepted the submission, 
they verbally required, and the parties verbally agreed, that such an 
obligation should be granted; and . . . there is a material differ- 
ence between what may be agreed on between the parties, and what 


1 Fraser v. Gordon, supra. 5 See p. 230. 
2 Stewart v. Ross, 21 Feb, 1822, 18. 335 6 20 Jan. 1819, F. C. 

(318). 726 June 1810, F. C.; L. J.-C. Boyle, at 
3 Campbell v. M‘Farlane, 25 Feb. 1840, _p. 684. 

2 D. 663, 15 F. C. 690. 8 Fraser v. Gordon, 5 July 1834, 12 S, 
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may be legally demanded by the arbiters, in the middle of an 
arbitration.” 

After the acceptance of a submission, but before any important step 
had been taken, the parties, on the requisition of the arbiters, bound 
themselves by minute to pay the expense of the submission, including 
remuneration to the arbiters (who were professional accountants), a 
third party to fix the amount thereof in case of difference of opinion ; 
thereafter the submission was proceeded with; and notes being issued 
unfavourable to one of the parties, he raised an action to have it found 
that the arbiters had; in taking the obligation, acted corruptly, and to 
have them prohibited from acting. It was held, on a special verdict, 
that the taking of the obligation did not imply corruption so as to 
vitiate the submission.4 

3. AN AGREEMENT TO KREMUNERATE MAY BE INFERRED FROM 
CrrcuMSTANCES.—In an early case? a building dispute arose, which 
was referred to two measurers: or surveyors. They measured the 
work, compared the same with the plans, estimates, and accounts, had 
about twenty meetings and considered sixty-four writs, and thereupon 
pronounced their decree-arbitral, charging a fee of £21. One of the 
parties paid his share, but the other declined, and the arbiters sued 
him before the Sheriff, who assoilzied, and this became final. A 
reduction was brought, but the Lord Ordinary assoilzied; and - the 
Court at first adhered, but, on a second petition and answers, altered 
and sustained the reasons of reduction, decerning for the half fee, “ in 
respect that the subject of the submission in- question is connected 
with the profession exercised by the pursuers, and in which they have 
been in use to receive: payment for their trouble.” This judgment 
may’ be defended on the principle that the surveyors were really 
not acting as arbiters, but merely as valuators. It was not strictly 
a submission, but a reference to skilled men, not to act judicially, 
but to exercise their ordinary vocation of measurers and surveyors, 
for which in ordinary circumstances they were entitled to be paid, 
and for which the parties pr Sanaaly intended to pay them the usual 
professional fees. 

A party paying an arbiter’s fee may, in certain circumstances, 
recover from the other. Where a fee has either been stipulated for, 
or is held to be fairly in contemplation to be paid by the parties, a 
party who pays the whole will be held entitled to recover from the 
other party. Thus a landlord and tenant agreed to refer to two 
engineers the adjustment of the terms of a lease of coal; the engineers, 
after inspecting the coal-field and incurring other trouble, pronounced 
a decree, adjusting the terms of the lease; the clerk refused to give 
up the decree until an account was paid, which included a reasonable 
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remuneration to the referees and himself; and one of the parties paid 
it- It was held that the party paying was entitled to relief, to the 
extent of one-half thereof, against the other party Again, at the 
close of a reference one of the parties paid a fee to the arbiter, which 
was reasonable in amount, and was said to have been paid in circum- 
stances which implied acquiescence by the other party; and it was held 
that the first party was entitled to relief, to the extent of one-half of 
the fee, from the second.? 

A party who has without objection paid either the whole or a 
share of the arbiter’s fee, although not previously stipulated for, cannot 
subsequently object to the award on the ground of corruption by. 
reason of the arbiter’s acceptance of such fee? In Duff v. Pirie an 
arbiter who had accepted a reference without stipulating for any 
fee intimated to the parties that an award had been signed, and 
requested payment of a fee of £300 before they uplifted the award. 
Each of the parties paid one-half of the fee without. protest. ~ In 
an action by one of the parties for reduction of the award, on the 
ground that the arbiter had acted corruptly in the sense of the Act 
of Regulations in demanding payment of a fee as a condition of 
allowing the award to be uplifted, it was held that as the pursuer 
had paid his half of the fee without objection, he was barred from 
challenging the award on the ground stated.’ 

In England,* contrary to the law of Scotland, an arbitrator is 
entitled to reasonable remuneration for his services in a reference,® 
and there is an implied promise to pay such for his services, but 
he cannot recover his fees by an action unless there is-an express 
promise ;° but-he has a lien upon the award and submission,’ though 
not on documents put in evidence before him. ‘The practice in 
England is for the arbitrator to notify his charges and hold the award 
till these _are_paid.? If one party take up the award, and the other 
refuse to pay, either the expenses or his share thereof, the party 
paying may recover.° A lay arbitrator may employ a solicitor or 
counsel to frame his award, and charge the expenses as costs thereof; 
but these will not be allowed if the arbiter’s fees are very high. 
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Sec. III. Liapmrry oF ARBITER AT LAW 


1. LraBiniry OF ARBITER IN RESPECT OF FrES.—An arbiter being 
a private judge, ought not to be liable for the fees of men of skill whom 
he employs or consults. It is true that he is the employer, and gets the 
benefit of their services in enabling him to perform his duty; but so 
is a judge acting in a judicial capacity. Moreover, the office of 
arbiter .is gratuitous, and he can scarcely be presumed to incur 
liabiality for fees which he may not be able to recover. Although it 
has been expressly decided that parties in a submission are liable for 
the expense of men of skill whom the arbiter may employ to assist 
him; it is advisable that in instructing men of skill the arbiter or 
clerk should be careful to intimate that it is to the parties alone that 
they are to look for payment. 

2. LiaBitiry vor MisconpucT IN RESPECT oF AWARD.— An 
arbiter may render himself liable in damages or expenses, or both, 
in respect of his misconduct in regard to an award. When, however, 
reduction of an award is sought on grounds which reflect upon the 
arbiter personally, he should be called as a defender in the action. 
If he be not cited as a defender in any action involving imputations 
on his character, he is entitled to come forward during the dependence 
of the principal action and make his own statement in vindication.” 

In one case where the arbiters were held to be guilty of gross 
and notorious fraud in connection with a submission, the Court fined 
and imprisoned the arbiters; and in another, an arbiter, having been 
found guilty of prevarication in regard to a difference of opinion 
between his co-arbiter and him, was imprisoned from 16th December 
1783 to 14th January 1784, ordered to be pilloried, and declared 
infamous! The House of Lords reversed the decision as to the 
pillory, but affirmed as to imprisonment. This case, it may be 
mentioned, established the principle that while the Court of Session 
has criminal jurisdiction to try and punish crimes emerging in the © 
course of a civil suit, their sentence in such cases is subject to appeal 
to the House of Lords. 

In England, by the Arbitration Act, 1889, s. 11, “where an 
arbitrator or umpire has misconducted himself, the Court may 
remove him”; but if the arbitrator act honestly, an action will not lie 
“against him for want of skill or care, or for negligence in performing 
his duties.”® “Even a person who is not an arbitrator in the strict 
sense of the term, but undertakes to conclude a disputed fact left to 
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his decision, is not liable to such an action; but a mere valuer, who 
has held himself out as such for reward, is liable.” But where, 
under a building contract, the certificate of an architect that he was 
satisfied was a condition preceding payment, and to be final, as 
between the owner and the builder, it was held where a jury found 
the architect guilty of negligence, that the building owner had a claim 
against him.? 

3. LIABILITY OF ARBITER WHEN A DEPOSITARY OR STAKE- 
HOLDER.—In some cases, particularly in mercantile references, a sum 
of money is deposited to abide the award. There are not in Scotland 
any decisions as to the effect of this, but in England the party after 
depositing is not entitled to revoke and uplift, as the arbiter is 
entitled to hold until he has decided the question at issue? If 
questions arise afterwards, the practice is to take the matter into 
Court and have it there settled Where this had been done, the 
Court ordered the arbiter, after deducting the costs to which he had 
been put to be taxed, and pay the residue into Court.° 

If, after the award, the unsuccessful party claims the money, the 
arbitrator is entitled to refuse ;° “and it does not amount to an unlaw- 
ful conversion, for which an action can be sustained.” ” 

In Scotland the same rule and practice would probably hold, 
ultimate questions as to the rights of parties in the consigned money 
being raised and decided in Court in an action of multiplepoinding.® 
Thus the clerk to a submission between two partners raised an action 
against them for his accounts, and arrested the funds of one of them. 
The clerk and that partner entered into a submission, and the action 
and arrestment were discharged, and the amount claimed consigned 
by the partner in name of the referees. The referees having differed 
in opinion and declined to act, an action of multiplepoinding was 
raised by the clerk in their name for disposal of the consigned fund. 
It was held that this was competent: that it was no objection that the 
other partner was nota party ; and the clerk was preferred to the fund.§ 

But the question of the disposal of consigned money may arise 
merely in the execution of the decree, and an action in regard to it 
be precluded. Thus where a party had consigned a sum in bank 
“subject to the order of J. M., sole arbiter,” the arbiter found that 
a certain party was due an additional sum of £7, for which he gave 
decree, reserving right to him to retain this sum against his claim 
for expenses amounting to £58, for which decree in his favour was 
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given. It was held (by. a majority of the Second Division judges 
and three consulted judges) that the disposal of the consigned money 
was a question which arose merely in the execution of the decree, 
and that a declaration thereanent by the arbiter did not destroy the 
decree, which exhausted the reference in determining the question 
referred.! 


Sec. IV. EvipENcE or ARBITERS 


1. ARBITER CALLED AS Wiurness.—It may be laid down as 
a general proposition that an arbiter is not a competent witness 
regarding his award. This seems to rest on two grounds: (1) that 
he is a judge pro hac vice, and cannot be examined as to his 
decision, and (2) that when he pronounces his decree his functions 
are ended, the decree being the only evidence of the decision, and 
that being in writing, extrinsic evidence is incompetent to control it. 
Where, however, any question arises as to the res geste in a sub- 
mission,—the actings of the arbiters, oversman, clerk, or the parties,— 
the Court may in its discretion allow the examination of an arbiter as 
to such. He is then, however, merely an ordinary witness as to 
facts which have come within his knowledge or under his observation. 
Thus in an early case the Court authorised arbiters to be examined 
as to whether a submission was blank in its endurance when de- 
livered ;? and where arbiters had handed a party a document, on the 
acceptance of which a plea of homologation and acquiescence was 
founded, the arbiters were allowed to be examined as to the terms on 
which the document was delivered;* and also as to an allegation 
that arbiters had refused to show an opponent a claim lodged.* 
So where a reservation appeared in an award, whereby the sub- 
mission was not exhausted, an allegation that this was inserted 
by request of a party was allowed to be proved by arbiters;° 
and an allegation that an oversman refused to receive the claim 
of a party, or allow him to be heard or to be present at an inspec- 
tion, was remitted to probation, when the oversman was examined. 
And in a case where an award pronounced by an oversman and 
one arbiter stated that the arbiters had differed and called in the 
oversman, a reduction was brought in which this statement was 
alleged to be false. The Court allowed a proof as to this, and the 
arbiters and oversman were examined, with the result that the award 
was sustained.” So where an arbiter whose invariable practice was 
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to require a written statement from parties that they had no more 
proof to offer, got this from only one of the parties, on the erroneous 
information of the clerk that the other had done likewise (which he 
had not), the Court, in a reduction, allowed a proof, in which the 
arbiter was examined and the award reduced.! 

It does not follow, however, that all facts connected with the 
res geste, however important, will be allowed to be proved by arbiters, 
but only those relevant to the matter at issue, and to infer reduction. 
Thus in an action of reduction on the ground that in “one or two 
heads” the award was ultra vires, the defender offered to prove by the 
arbiter that the pursuer had consented to the inclusion of these heads 
in the submission, but the Court refused to allow this? So, again, 
where a minute of devolution set forth that the arbiters had differed, 
proof by the arbiters was offered, in a suspension, that this was not 
the fact, but the Court held the proof incompetent in face of the 
express declaration in the minute.* 

- In one case an action to reduce an award on the ground of 
corruption and non-hearing went to a jury, who found for the pursuer 
on both issues. At the trial one of the arbiters and the oversman 
were examined generally on the case. On the motion for a new trial 
Lord Neaves said: “I observé that the arbiter was examined before 
the jury. This seems to be a very doubtful proceeding. I think it 
highly inexpedient that a judge should be liable to be examined on all 
the motives which influenced him in pronouncing judgment.” No 
objection was taken to the examination of the arbiter and oversman, 
either by themselves, the parties, or the judge; but not only the 
expediency but the competency is more than doubtful, and it cannot 
be regarded as a precedent which would or should be followed.* 

In a case where statutory trustees gave notice to take subjects 
held by A. on lease, but afterwards withdrew and did not take 
possession, A. insisted that arbiters be appointed under the . Lands 
Clauses Act, which was done. The arbiters issued an award finding 
that A. had failed to establish his claim; whereupon he brought a 
reduction of the decree on the ground that it was wltra vires, as the 
arbiters had decided on A.’s title to compensation. Proof was allowed, 
and the arbiters were examined. The case is very shortly reported, 
and the proof is not bound with the session papers, but from the note 
to the Lord Ordinary’s (Gifford) interlocutor the examination of the 
arbiters was chiefly as to the legal grounds upon which they had 
awarded.° 

In an arbitration under sec. 48 of the Glasgow City and District 
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Railway Act, 1882, the oversman in his award found that by reason 
of the company’s operations the claimant’s property had sustained 
“structural damage to the buildings erected on and forming part of 
said property, and to the foundations of such buildings,” and that the 
claimants were therefore entitled to certain damages. The railway 
company sought to reduce this award on the ground that the arbiter 
had corruptly and illegally allowed a sum for damages, which did not 
fall within the above section, for speculative deterioration on the 
future marketable value of the property, and that therefore the award 
was ultra vires and ultra fines compromisst. It was held that it was 
competent for the railway company to examine the oversman with a 
view to finding out whether he had awarded damages in respect of 
other than “structural damage” to the buildings or their foundations, 
but that it was not competent for the Court to inquire into the mode by 
which he had arrived at the sum awarded by him for structural damage." 
In England? “an arbitrator may be called as a witness to give 
evidence respecting proceedings in the arbitration. There does not 
seem any privilege attached to him in his judicial character, whether 
he be a legal or lay person, entitling him to refuse his testimony.” ? 
This proposition does not seem to be borne out, for immediately 
following thereon it is stated that where, “in an action on an award, 
the defendant called the arbitrator to prove the ground on which 
he made his award, in order to show that he had exceeded the limits 
of the submission,’ Mansfield, C.-J., told the witness that he need 
not be examined unless he chose. The arbitrator, in consequence, 
declined to be examined. On the motion for a new trial and 
cause shown, no objection was made to this decision.2 An arbi- 
trator cannot be examined as to the mental process by which he 
arrived at bis award in respect of matters within his jurisdiction, 
but he may be examined as to what matters he exercised his 
jurisdiction upon, and generally as to the claims made and ad- 
mitted, and whether in awarding compensation he considered any 
matters not within the reference ;* but it is incompetent to go further 
and inquire what elements he considered in fixing the amount of com- 
pensation. An arbitrator cannot be examined as to admissions made 
during a reference for the purpose of obtaining peace, but he may be 
examined to prove regular admissions made during the course of the 
proceedings ;° though he will not be allowed to be examined, in a 
subsequent trial of the same cause of action, to prove the result of 
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an examination of the parties, or of an inspection of their books 
pending a reference to him.! He may, however, be asked whether 
he was requested by either party to find on specific issues, he being 
authorised to award generally unless so requested ;? and he may be 
examined to ascertain whether matters were or were not included in 
the subject referred,® or whether a specific claim was not made in the 
submission.* And though an arbitrator may be called to prove a parole 
submission or facts which came under his notice during the reference, 
he cannot be compelled to produce notes of evidence taken by him.® 

2, EXPLANATIONS BY ARBITER.—The powers of arbiters being 
ended the moment they pronounce their decree, any explanation by 
them thereafter is of no avail.© On Lord President Campbell’s papers 
in this case is written “dangerous to allow such explanations”; and 
where an arbiter had given a written explanation to one of the parties, 
the award was not only set aside, but the arbiter was held disqualified 
from further acting in that submission.’ Nor can an arbiter be exam- 
ined to explain an ambiguous award after it has been delivered ;° or to 
qualify the terms of a disposition, ex facie absolute, after delivery 
thereof executed on an arbiter’s opinion.§ 

In England the rule is analogous to that in Scotland, that volun- 
tary statements by an arbitrator will not be received;® though it is 
a common practice, on motions for setting aside awards, to adduce 
affidavits of arbitrators, either in support of or against these, explain- 
ing irregularities, charges of misconduct, or what are termed in 
Scotland the res geste of the proceedings.° It is a general rule 
of the profession in England, approved by the Courts, that a barrister 
should decline to make a affidavit respecting a reference in which he 
is arbitrator! The law as to statements and explanations by the 
arbitrators is probably, or should be, more strictly applied than in 
Scotland, as it is always in the power of the arbitrators or of the 
parties to go to the Court with a stated case, if any questions of 
doubt or complexity seem likely to arise. 


Sec. V. CLERK TO SUBMISSION 


It is usual and proper for arbiters to appoint a clerk to the 
reference at the same time as they accept office. It is not imperative 
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that a clerk should be appointed,! but it is certainly most advisable in 
formal references. In mercantile references arbiters frequently act 
without appointing a clerk, but in a formal submission it is usual, and 
often necessary, to do so, 

Form or AppoinrueNnt.—No special form of appointment is 
necessary. It is quite sufficient for the arbiters to sign a short 
minute appointing A. B. clerk to the submission. It is not necessary 
that the clerk formally accept officé or take an oath de fideli, his 
position not being one of public trust. 

QUALIFICATIONS.—The duties of the clerk being of a ministerial 
character, involving a knowledge of law generally pias specially, an 
acquaintance with jeu forms of procedure, it is usual and expedient 
to appoint a qualified law agent, though that is not absolutely necessary. 
In selecting a clerk, arbiters should, for their own safety and pro- 
tection, choose an agent who has a special knowledge of arbitration 
law and practice, as the responsibility of the office is very considerable. 
Where the clerk is not a qualified law agent, he is not entitled, as 
matter of right; to remuneration on the scale of a professional law 
agent. He should, however, be a neutral person,—that is, one not 
having any interest in the matters submitted, or in either of the 
parties submitting. 

As the clerk to the reference is in a position sinalioais: to that of 
a Clerk of Court, it is incompetent for him to act as agent for one or 
other of the parties, and his so doing would vitiate the proceedings, 
unless expressly consented to by the other parties.? 

“The clerk is the servant of the arbiters,’ who appoint and may 
dismiss him at pleasure without reason assigned, and appoint another, 
or dispense with a clerk altogether. In like manner the oversman, 
when the submission devolves upon him, has the same powers, and 
practically supersedes the arbiters in this respect. It is not essential 
that the award should be written by the clerk, so long as it has thé 
sanction of the arbiter. Where a clerk to a submission had been duly 
appointed, and the appointment had not been recalled, it was held not 
to be a good objection to an award that it was written by another 
perty, having been duly authorised by the arbiter and signed by 
him. 

Durizs.—lt is the duty of the clerk to attend to all the pro- 
ceedings in the submission. When the arbiters receive the submission 
nominating them, they usually appoint the clerk, who thereupon re- 
ceives the deed of submission and writes out the acceptance of office 
of the arbiters and his own appointment. The acceptance of the 
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arbiters is usually indorsed upon. the submission, and often at the 
same time the appointments of oversman and clerk. From the time 
of his appointment onwards the clerk is practically responsible for the 
due and proper performances of all the steps of procedure in the 
submission. He should, in the first place, make copies of the 
deed of submission for each of.the arbiters, as well as the oversman,— 
‘particularly if thetatter is to sit along with ‘the arbiters, according to 
modern _practice,—as well as acopy.fortheprocess. He. should not 
allow the principal: deed of submission out of his possession during 
the dependence of the submission, but have it feady for inspection 
when required. He should also have interlocutor and duplicate 
interlocutor sheets, on which the orders are written; and an inventory 
and duplicate inventory of process,.in which all the. papers produced 
are numbered and entered consecutively. He should also initial and 
number each paper or document when lodged, and mark the date of 
lodging on it. It is his duty to give timeous. notice to the parties 
or their agents of every deliverance or order issued by the arbiters, 
arrange all meetings, inspections, and hearings, and duly notify such 
to all concerned. He attends all these, to advise the arbiters 
and-enter the appropriate minutes. He should take a. borrow- 
ing receipt for all papers lent so that these. may. be recovered. 
When necessary, application may be made to the Court for this 
purpose. Thus a party having kept. various steps of a submission, 
the Sheriff decerned against him for delivery at. the. suit of .the 
other party in the submission,—-who had been authorised by the 
arbiters to apply to him, and the Court, in an advocation, sustained 
this.” 

The clerk should, further, watch the dates of the submission ae 
its period of expiry, so that the necessary prorogations may be 
timeously made and written, which it is his duty to do. He should 
also observe the dates when parties ought to lodge papers, and call the 
arbiters’ attention when this is not being done, and advise as to what 
is necessary in enforcing orders in regard thereto. 

When the submission is to devolve upon the oversman, it is the 
clerk’s duty to see that this is done timeously, and that the devolution 
is duly executed, setting forth the fact that the arbiters have differed ; 
and thereupon he should lay the papers before the oversman, consult 
with him, and get his instructions. 

The clerk should take care that the award, whether by the arbiters 
or oversman, is issued timeously; that proposed findings are pre- 
\viously issued, and representations allowed, and ob majorem cautelam 
it is a good practice to allow the parties to see the draft award before 
it is finally executed. 
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He should consult with and advise the arbiters as to both 
the form and substance of the award, and satisfy himself that it 
duly and fully fulfils the objects of the submission, neither omit- 
ting to exhaust the matters therein, nor awarding more than is 
claimed, nor reserving anything unnecessarily for after question. 
It. is also his duty to see that the award is properly executed as 
a probative deed and duly completed before the expiry of the 
submission. 

The award having been duly executed and completed, the clerk 
will be well advised to take written instructions as to what is to be 
done with it, to obviate questions arising as to delivery. While the 
award remains in the hands of the clerk, the presumption is against 
delivery, even though copies have been furnished to the parties, 
so long as it has not been actually delivered, or put on record," 
unless it has been specially placed in his hands by the arbiters for 
behoof of and delivery to the parties.” 

It is a good practice for the clerk to record the award and deliver 
an extract to each of the parties, unless there be some special reason 
for not adopting this course. 

REMUNERATION.—tThe duties of a clerk to a submission being, as 
thus shown, very onerous, and requiring considerable knowledge of 
general law and an accurate acquaintance with arbitration law and 
practice, as well as involving very considerable responsibility, he has 
always been held entitled to adequate remuneration. Where a 
qualified law agent is employed, he is usually entitled to ordinary 
professional fees in terms of the recognised table for the time. Where 
he is not qualified, he usually gets an allowance quantum merutt. The 
proper, although not essential, course is to have a finding in the award 
for the amount of the clerk’s fees, and to remit the same to the Auditor ; 
but even when this is not done, or if the submission may have fallen 
without an award, the parties are liable, conjunctly and severally, to 
the clerk for his fees.3 The amount of the clerk’s fees must be 
reasonable, in all the circumstances, and to that extent his claim to 
the same is legally exigible; but if excessive, a finding for such 
expenses is reducible guoad the excess, although the rest of the 
award would probably not be affected thereby, as being clearly 
separable.* 

The law and practice is somewhat different in regard to 
arbitrations under the Lands Clauses Act, 1845 (¢.v.). The 
“promoters” thereunder are liable for the arbiter’s fees and 
expenses,’ under which fall the clerk’s fees, if properly employed 


1 M‘Nair vy. Gray & Woodrop, 31 May 3 Macfarlane v. Black, 29 June 1842, 4 D. 
1827,5 8.735; Gray & Woodrop vy. M‘Nair, 1459; Jackson v. Galloway, 20 Dec. 1867, 
8 July 1831, 5 W. & S. 305. 5S. L. R. 180. 

2 M‘Quaker v. Phenix Assur. Co., 19 4 See cases ante, p. 209, on this point. 
Mar. 1859, 21 D. 794. ° Burnet v. Henry, 30 Nov. 1866, 5 M. 96. 
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by the arbiter. A clerk, therefore, in such statutory arbitra- 
tions does not seem to have a direct claim for his fees. See Lands 
Clauses Act! 

The account due to a clerk in a submission falls under the 


triennial prescription, and is thereafter proveable only by writ or 
oath.? 


1 The Lands Clauses Act, p. 244 et seg. 2 Farquharson v. Lord Advocate, 22 July 
1755, M. 11108, 


CHAPTER VIII 


ARBITRATIONS UNDER THE LANDS CLAUSES CONSOLIDATION 
(SCOTLAND) ACTS + 


Sec. I. Meruops oF Frxinc COMPENSATION 


THERE may be said to be five methods by which the compensation 
payable for lands compulsorily taken or injuriously affected under the 
Lands Clauses and- other special Acts is fixed. These are: (1) by 
agreement, (2) by the Sheriff, (3) by a jury, (4) by arbitration, (5) 
by valuation. The first mode naturally excludes all others; the 
second is only competent when the compensation claimed is under 
£50; the third mode is competent either when the owner does not 
desire arbitration, or where there has been no award within the 
statutory limit of time; the fourth is competent, on the request of the 
owner, at any time up to the presentation by the promoters of the 
petition to summon a jury; and the fifth mode is appropriate when 
the interests of absent persons or parties under disability are involved. 
Each of these methods is dealt with further on. 


Sec. II. Wuo MAY REFER 


ALL PARTIES INTERESTED.—AII parties possessed of lands, or any 
right or interest therein, may “contract for, sell, convey, and dispose 
. . to promoters their rights therein, and enter into all necessary 
agreements for these purposes. In particular, the following parties 
may so act, namely: “All corporations, heirs of entail, liferenters, 
or persons holding any other partial or qualified estate or interest; 
married women seised in their own right, or entitled to terce or 
dower, or any other right or interest; husbands, tutors, curators, and 
other guardians for infants, minors, lunatics or idiots, fatuous or 
furious persons, or for persons under any other disability or incapacity ; 
judicial factors, trustees or feoffees in trust for charitable or other 
purposes ; executors, and administrators; and the power so to contract 
for, sell, convey, and dispose of as aforesaid may lawfully be exercised 
by all such parties, not only on behalf of themselves and their 


18 Vict. c. 19; 23 & 24 Vict. c. 106. 
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respective heirs, executors, administrators, and successors, but also for 
and on behalf of every person entitled in reversion or expectancy 
after them, and as to such married women as if they were sole, and 
as to such tutors, curators, guardians, judicial factors, and trustees, 
on behalf of those for whom they respectively act, whether infants, 
minors, issue unborn, bankrupts, lunatics, idiots, fatuous and furious 
persons, married women, or other incapacitated persons, and that 
to the same extent as such infants, minors, bankrupts, lunatics, idiots, 
fatuous and furious persons, married women, and other incapacitated 
persons respectively could have exercised the same power under the 
authority of this and the special Act if they had respectively been 
under no disability.” ! 


Sec. III]. WHat MAy BE REFERRED 


If the promoters and the owners of, or parties entitled by the Act 
to sell and convey any lands taken or required for or injuriously affected 
by the execution of the undertaking or any interest in such lands, are 
unable to come to an agreement as to the value of such lands, or of 
any interest therein, or as to the compensation to be made in respect 
thereof, the parties may refer the same to arbitration.” 

The twofold question which may therefore, in such circumstances, 
be so referred to arbitration is the compensation to be made for the 
value of (1) lands taken or required for the undertaking, or any 
interest therein; and (2) any lands injuriously affected by the 
execution of the undertaking, or any interest therein. 

(a) WHat FALLS UNDER THE Ac?T.—To obtain the benefit of the 
statutory procedure, however, the matter must be clearly under the 
Act. Thus a railway company that was promoting a bill for power 
to construct a branch line, entered into a submission in May 1846 
with a proprietor to have the compensation to the latter: fixed 
by named arbiters. Although the Lands Clauses Act had been 
already passed, no reference to it was made in, the submission. 
The private bill, when passed, embodied the provisions of the Lands 
Clauses Act; but it was held that as it was not passed until after 
the date of the agreement, the provisions of the latter Act could 
not qualify or affect the agreement antecedently entered into between 
the parties.® 

An agreement for the purchase of lands made between a pro- 
prietor and a (railway) company which does not specifically, or by 
reference, include the provisions of the Lands Clauses Act with 
regard thereto, is not within that Act, even although, at the date of 
the agreement, the company may have a bill before Parliament for 

Sets The 8 Scott vy. North British Rly. Co., 14 July 
2Sec. 20. See Appendix, 1847, 19 Scot. Jur. 643. 
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the acquisition of the same lands; and even though the Act, when 
passed, incorporates the provisions of the Lands Clauses Act, the costs 
under the reference cannot be recovered from the company, in terms 
of the latter Act, unless so provided in the agreement.’ 

“A requisition” (in terms of sec, 128 of Burgh Police Act, 1892) 
by magistrates to the owner of burgh subjects, that in the event of 
his taking these down, he must, in rebuilding, set back the line of his 
houses to the line of the street, is not equivalent to or analogous to 
a “notice to treat,” as provided for by sec. 17 of the Lands Clauses 
(Scotland) Act, which applies only to the taking of land; and it 
therefore follows that the proprietor receiving such a requisition 
cannot proceed to have compensation fixed by arbitration, in terms 
of secs. 23 and 24 of the Act, because until the buildings are taken 
down, nothing has been done to bring the statute into operation.’ 

But where the matter is clearly under the Act, the Court will 
hold the parties bound to refer in terms thereof. Thus A. and B., two 
railway companies, were bound by statute to refer to arbitration all 
differences which might arise between them respecting the true intent, 
meaning, or effect or mode of carrying into operation of an agreement 
for the working of B.’s line of railway. By this agreement A. was 
entitled to, inter alia, one-fourth of the net revenue derived from B.’s 
line, while B, had borrowing powers, subject to the condition that the 
interest of the debt should bea burden upon B.’s three-fourths ; and B. 
having refused to pay the fourth to A., an action was raised by A. to 
enforce implement. It was held that the difference between the 
parties was one regarding the mode in which the agreement was to 
be carried into operation, and fell to be disposed of by arbitration, and 
that an action at law was excluded. 

There may be a good separate claim for compensation for injury to 
tenancy interests, as well as in respect of the proprietary interests of the 
owner. For instance, a railway company caused structural damage to 
premises, and two claims for compensation were lodged by different 
parties, one as tenants and occupiers, and another as owners, with con- 
sent and concurrence of the occupiers. The railway company presented 
a note of suspension and interdict against the proceeding to have the 
compensation fixed by arbitration, on the ground (1) that any claim for 
the respondents (the tenant and occupier) as prospective owners was 
included in the claim by the proprietor; (2) that the respondents 
were neither tenants nor occupants; and (3) that, in any event, their 
claim could only be that of a yearly tenant, and therefore fell to be 
assessed,in termsof sec. 114 of the Lands Clauses Act, 1845, by the Sheriff. 


1 Catling v. Great Northern Rly. Co., 3 Caledonian Rly. Oo. v. Greenock & 
US Wee. 12k Wemyss Bay Rly. Co., 30 Mar. 1874, 
* Inverness Mags. v. Groat, 1898 (O. H.), 1. (H. L.) 8. : 
58. L. T. 504 (L. Kincairney), 
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The Court refused the interdict, holding that the questions raised 
were for the arbiter; that, in the circumstances disclosed, the re- 
spondents had a higher title than that of a yearly tenant, sufficient to 
entitle them to maintain a claim separate and distinct from that of 
the owners; and that the arbitration must, therefore, proceed under 
the Act.t 

(0) WHat Are “Dirrerences.”—The term “ differences,” in the 
Lands Clauses Act and in the arbitration clause of railway or other Acts 
for the construction of public works, is very widely construed ; and such 
“differences” fall to be determined by arbitration, even though they 
may involve elements of fact, or engineering skill, or mainly questions 
of law. Thus by the Lanarkshire and Dumbartonshire Railway Act, 
1891 (54 & 55 Vict. c. eci.), s. 6, sub-s. (4), it was enacted that a 
railway company should carry their line under certain ground belong- 
ing to the North British Railway Company in tunnel, in the con- 
struction of which the company should not, “ without the previous 
consent of” the North British Company, break open the surface of the 
ground. By sub-sec, 7 it was enacted that bridges and works passing 
over or under lands belonging to the North British Company should 
be according to plans approved of by the engineer of that company. 
By sub-sec. 10 it is enacted that “if any difference shall at any time 
arise between the company and the North British Company or their 
respective engineers with respect to any of the matters above 
referred to in this section, such difference shall be determined by an 
engineer to be appointed by the Board of Trade ....” The tunnel 
having been completed, the North British Company raised an action 
against the company to have them ordained to remove a ventilating 
shaft which they had constructed from the roof of the tunnel to the 
surface of the ground belonging to the North British Company. The 
questions raised in the action were whether certain plans which had 
been submitted by the company to and approved of by the engineer of 
the North British Company disclosed the ventilating shaft, and, if 
they did, whether the engineer’s approval was equivalent to the 
consent required by sub-sec. (4), or otherwise barred the North British 
Company from challenging the shaft. The defenders pleaded the 
reference clause. The pursuers maintained that the questions did not 
constitute a “ difference ” in the sense of sub-sec. (10), in respect (1) that 
the erection of the shaft was altogether outwith the statutory powers 
of the defenders; and (2) that the questions were essentially questions 
of law. It was, however, held that a difference had arisen which fell 
to be referred in terms of sub-sec. (10).? 

Soa railway Act, binding two railway companies to implement and 


1 Caledonian Rly. Co. v. Morrison, 10 2 North British Rly. Co. v. Lanarkshire 
June 1898, 25 R, 1001, 5S. L. T, 240. and Dumbartonshire Rly. Co., 5 Nov. 1895, 
33 R. 76. 
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fulfil all the provisions and stipulations contained ‘in an agreement, 
requiring that “all differences” between the parties in regard to the 
agreement should be referred to arbitration in terms of the Railway 
Clauses Consolidation (Scotland) Act, 1845, is effectual even though 
such agreement is merely set forth in a schedule and not embodied in. 
the Act.? : 
| Sec. IV. How QUESTIONS MAY BE REFERRED 


If the compensation claimed or offered exceed £50, and the claimant 
desire to have it settled by arbitration, he must intimate this in 
writing to the promoters before they have presented their petition for 
a jury. In this notice he must state (1) the interest in respect of 
which he claims, and (2) the amount claimed. Unless the promoters 
are willing to pay, and enter into a written agreement to that effect, the 
matter then, within twenty-one days after receipt of the notice from a 
party so entitled, falls to be determined by arbitration in the manner 
provided by the statute.? 

As the foundation of this procedure is the notice to take the 
lands, commonly called the “notice to treat,” which the promoters may 
have served on the proprietors or parties having interest in the lands, 
it may be well in the first place to deal with it. 

1. Norice ro Trrat2—When the promoters of an undertaking 
require to purchase any lands which, by the Lands Clauses Act, or by 
their special Act, they are authorised to purchase or take, they must 
give notice thereof to all the parties interested in such lands, or to 
the parties enabled to sell and convey the same, or their rights and 
interests therein,‘or such of them as shall, after diligent inquiry, be 
known to the promoters. The notice must demand from the parties 
(1) the particulars of their interest in the lands, (2) the claim made 
by them in respect thereof; and must itself state (1) the particulars 
of the lands required, and (2) that the promoters are willing to treat 
for the purchase thereof, and as to the compensation to be made for 
the damage that may be incurred in the execution of the works 
(sec. 17, 8 & 9 Vict. c. 19). 

As this notice to treat forms the basis upon which all. the 
subsequent statutory procedure rests, the greatest care should be 
exercised in framing it. 

2. TIME WITHLN WHicH Novick MUST BE SERVED.—The notice must 
be served within the time which the special Act founded on stipulates, 
and if a time be not stated, then within three years after the date of 
the special Act, failing which the compulsory powers cannot be 
exercised.4 But the notice, if given at any time within the preséribed 
period, constitutes an effectual taking of the lands. Thus a railway 

1 Caledonian Rly. Co., 30 Mayr. 1874, 2 Sec. 23,8 & 9 Vict. co. 19. 
1R, (H. L.) 8, L. R. 2Sce, App. 347. Sec ela 4Sec. 116. 
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company, whose powers to take land compulsorily were’ limited | to 
three years, on the day before expiry thereof gave notice that certain 
lands would be required, and this was held to be a good exercise of — 
their power.! 

3. AUTHENTICATION or Noricze.—-The notice must be in cannes or 
partly written and partly printed. It must either be signed by the 
person desiring to acquire the land or some one duly authorised by 
him. In the case of railway companies and public incorporations, it 
is usually signed by the secretary, and under the Companies Clauses 
Act, s. 141, it need not be under seal. If, however, the special Act 
does not incorporate the section, it is thought that the notice must be 
under seal and signed by two directors.? 

4, WHat THE Notice suoutd ComPprevENnd.—tThe notice should 
comprehend precisely what is desired to be acquired. If it go beyond 
what is authorised by the Act to be taken, it will be invalid ;? while, on 
the other hand, no land or anything can be taken which is: not 
embraced in the notice, any attempt to do so being liable to be 
interdicted* A promoter is not bound to determine at once what 
land he may take, as he may serve a second notice within the pre- 
scribed time ;° but a notice served is final and binding, so far as it goes, 
and cannot be resiled from except of consent.® An incompetent 
attempt to restrict the terms of the first notice does not invalidate a 
reference entered into under that notice.’ 

5. Mopz or Srrvicz.—tThe notice must be served personally, or 
at the last usual place of abode of the owner of the lands; and if absent 
from the United Kingdom, or if he cannot be found, the notice is to 
be served on the factor or agent. of the owner, and also left with the 
occupier of the lands, or if there be no occupier, must be affixed upon 
some conspicuous part of the lands.® 

6. OpsEct AND Errucr or Norice-—tThe object of the notice is 
(1) to intimate to the owner that his land is required and will be 
taken under the compulsory powers; and (2) to request him to give 
particulars of his claim, so that it may be-settled by agreement, without 
resort to judicial proceedings. 

The effect of the notice is very important, as it creates a contract 
of sale of the land, leaving only the price to be fixed within a pre- 
scribed period. The effect of the notice in the relative situation 

1 Edinburgh and Glasgow Rly. Co. v. 4 Renton v. North British Rly. Co., 6 Dee. 


Monklands Riy. Oo., 19 July 1850, 12 D. 1845, 8 D. 247, 9 D, 1209. 
1304. See also Caledonian ‘es Co. v. City 5 Turnbull v. Scottish Central Rly. Co., 


of Glasgow ‘Union Rly. Co., 2 July 1869, - 19 Jan. 1848, 10 D, 373, 
7 M. 959. 6 Laing v. Caledonian: Rly. Co., 14 Nov. 
2 Deas-on Railways, p. 251. ie 1846, 9 D. 70. Deas, p. 252. «See also 


3 M‘Oallum v. Glasgow District Subway  Lockerby v. City of Glasgow Improvenent 
Co., 1895, 3S. L. T. 194 (L. Kyllachy), T'rustees, 16 July 1872, 10 M. 971. 
See also Wrigley v. Lancashire Rly. Co., 7 Laing v. Caledonian Rly. Co., supra. 
1868, 4 Giff. 352, 9 Jur. N.S. 710. 8 Sec, xviii. 
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of both parties “is the completion of the compulsory powers, as Lord 
Campbell states, and what remains is only the adjustment of the 
price. It constitutes a binding contract of sale. The company cannot 
resile; nor the proprietor on whom it operates with statutory effect.” ? 
A notice to the effect that certain lands “are required and will be 
taken and used” constitutes a contract. for the sale and purchase of 
the ground, and the only thing remaining to be done is to have the 
purchase-money and compensation settled? The nature of the notice 
given by a railway company of their intention to take land makes a 
contract of sale. “The special Act is substantially an offer of the land 
by the landowner to the company, and notice by the company of 
their intention to take the land is an acceptance of that offer.” 4 

A promoter giving notice of compulsory removal is not entitled to 
withdraw, the notice being binding, and entitles the owner to demand 
arbitration. 

7. Second Noricz.—Promoters may give a second notice to take 
additional lands, if described in the schedule and required for the 
undertaking.’ This must, however, be done timeously, within the pre- 
scribed period, and must not restrict the terms of the first notice. A 
railway company had served upon an owner a notice that part of his 
land was to be taken, following upon which they entered into a refer- 
ence as to his claims for compensation. They then served him with 
a second notice; but as the notice was for a more limited quantity of 
ground, it was held that they could not competently do so without the 
owner’s consent, and that he was not bound to proceed with the 
reference on that footing. The reference, however, under the first 
notice was held, not to be affected by this second incompetent one.§ 
While, however, it is incompetent to restrict the first notice, the 
promoters may serve a second notice for a larger piece of ground; 
and if an arrangement cannot be effected to embrace the claim 
regarding this in the first reference, then there must simply be another 
reference regarding the second notice. 

8. Vexatious Noricks—In an early case a railway company 
had served four successive notices upon an owner, whereupon he 
presented a note of suspension and interdict, on the ground that the 
company’s powers had been exhausted. The Lord Ordinary (Lord 
Ivory) granted interim interdict, and indicated the opinion that where 


17 Rail. Cases, 


5 Clark v. City of Glasgow Union Rly. Co., 
*L. J.-C. Hope, in Heron v. Espie, 3 June 


17 Dec. 1868, 6 8. L. R. 185. 


1856, 18 D. 917, at pp. 921-2. 

® Caledonian Rly. Co. v. Turcan, 25 R. 
Gili a 

4Per L. J.-C. Inglis in Morth and Clyde 
Joint Rly. Co. v. Ewing, 24 Feb. 1864, 2 M. 
692, 


§ Lockerby v. City of Glasgow Improve- 
ment Trustees, 16 July 1872, 10 M. 971. 

7 Simpson v. Lancashire and C. Rly. Co. 
15 Sim. 580; Stamps v. Birmingham, ete., 
Rly. Co., 7 Hare, 251; and see Williams 
v. South Wales Rly. Co., 3 De G. & S. 354. 

8 Laing v. Caledonian Rly. Co., 9 D. 70. 
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a promoter “vexed” an owner with so many notices, the onus lay 
upon him to justify this, otherwise the Court would interdict. The 
case was compromised before going to the Inner House by an offer of 
caution.? 

A notice to acquire lands, given by promoters, which is partially 
bad is void altogether.? 
In the construction of sec. 17 and sec. 115 of the Lands Clauses 
Act, which latter enacts that “if any party having a greater 
interest than as tenant for a year, or from year to year, claim com- 
pensation in respect” of his interest, “ the promoters of the undertaking 
may require such party to produce the lease ... or other legal 
evidence thereof in his power; and if after demand, made in writing 
by the promoters of the undertaking, such lease . . . or other legal 
evidence thereof . . . be not produced within twenty-one days, the 
party so claiming compensation shall be considered as a tenant holding 
from year to year, and be entitled to compensation accordingly,” it 
has been held that a railway company is not entitled, under sec. 115, 
to demand production of the lease until a claim for compensation has 
been made by the tenant. The right of a feuar in lands scheduled 
by a railway company is not such an “interest” under sec. 17 of 
the Lands Clauses Act, 1845, as to entitle him to notice under that 
section, or to claim compensation at common law for injury caused 
by the execution of the works. The “interests” contemplated by sec. 
17 are those of liferent, leasehold, servitude, and such minor and 
restricted rights of property. Thus a person held a feu bounded on 
one side by a vacant piece of ground, which the superior bound him- 
self to form into a street, the feuar being bound to maintain it when 
made. Subsequently a railway company scheduled this ground, and 
obtained by a private Act (which incorporated the Railways and Lands 
Clauses Acts) compulsory powers to acquire it. They acquired it 
by voluntary agreement with the proprietor (the superior). The 
railway company having lowered the level of the ground and injured 
the feuar’s access, he raised an action of damages against them at 
common law, maintaining that as he had not got the notice which 
sec. 17 of the Lands Clauses Act requires to be given to all the 
parties “interested ” in lands prior to their purchase, the railway com- 
pany were not entitled to found on the statutes. It was held that the 
pursuer had not such an interest in the ground as to entitle him to 
notice under sec. 17 of the Lands Clauses Act, and that his only 
remedy was a claim for compensation under sec. 6 of the Railway 
Clauses Act, on the ground that his feu had been injuriously 


1 Turnbull v. Scottish Central Rly. Co., 3 Forfar and Brechin Rly, Co, v. Bell, 
19 Jan. 1845, 10 D. 373. 17 May 1892, 19 R. 786. 

2M‘Callum v. Glasgow District Subway 4 Lawson v. Caledonian Rly. Co., 27 Jan. 
Co., 1895 (0. H.), 3S. L. T. 310. 1881, 8 R, 442. 
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affected A company is not bound to give ‘notice under sec. 17 to a 
feuar whose land is not required, and the latter’s only remedy for 
injury that’) may be caused is a claim under sec. 6 of the Railway 
Clauses Consolidation Act, 1845.? 

9. CrArm.—Under the notice to treat, the party upon whom it is 
served is required to state the particulars of his interest in the lands, 
and of the claims he makes in respect thereof. If for twenty-one days 
after the service of this notice the party fail to state the particulars 
ef his claim, or to treat with the promoters in respect thereof, or if 
the parties do not agree as to the amount of compensation to be paid, 
then that falls to be settled in bos manner provided for settling cases 
of disputed compensation.® 

“A person who is going to make a claim has a great deal of 
information to give the railway company—he has got to tell them the 
ratio of his claim and how it arises, the nature of his complaint, the 
injury he will sustain, and expects he will sustain.” 4 

The claim should therefore state (1) the particulars of the party’s 
interest in the lands (sec. 23), and (2) the claims he makes in respect 
thereof (sec. 36). 

It is settled that the claim need not be probative, though it must 
be in writing; and it has been held not necessary that it should be 
signed by the claimant himself,—the signature of an authorised agent 
being sufficient.® 

The claim should be addressed to and lodged with the person 
who has given the notice to treat, though a mistake in the name 
or designation of the person to whom a claim is addressed has 
been held not fatal to its validity, in respect it was not calculated to 
mislead.® 

The claimant may make his claim in the shape of a slump sum,? 
but in any case it must be for a definite sum covering present or 
prospective damage.’ A claimant by a letter from his agent in- 
timated “that the amount claimed by him as proprietor of . . . for 
the land taken by the directors from the estate to form the railway, 
and for the damage sustained by the execution of the works, is 
£1700.” A petition was presented to the Sheriff to summon a 
jury, and thereupon a suspension and interdict was brought to pre- 
vent the proceeding. Jt was pleaded (i.) the notice was inept in 
respect that (1) it was not subscribed by the respondent, (2) it 
was not a probative or duly authenticated writing; (ii.) that it was 


1 Lawson v.. Caledonian Rly. Co., 27 Jan. > Forth and Clyde Joint Rly. Co. vy. Ewing, 
1881, 8 R. 442. 24 Feb, 1864, 2 Macph. 684. 

* Don v. North British Rly. Co., 21 June ° Eastham v. Blackburn Rly. Co., 1854, 
1878, 5. R.. 972. 9 Ex, 758, 23 L. J, Ex. 199, 


3 Sec, 19 (8 & 9 Vict. c. 19). 
4 Don v. North British Rly. Co., 21 June 
1878, 5 R. 976, per L. P. Inglis, at p. 976. 


7See Deas on Railways, pp. 268 ef 
seq. 
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invalid and illegal in respect (1) it did not set out the nature-of the 
respondent’s interest on the land, (2) nor the particulars of his claim; 
(3) that it did not state the amount of compensation claimed for 
his interest, nor distinguish as to his rights in the land taken and 
that retained; (4) that the respondent did not possess the interest 
of a proprietor, and had no right to give notice other than as a 
fiar under burden of a liferent; (5) that respondent had no right to 
claim compensation except of present payment to himself for his 
own interest; and as the notice did not state the amount thereof, but 
a sum compounded of compensation for two persons not parties to 
the notice, it was illegal and invalid. The Court, however, repelled 
these pleas and Pohed the note.? 

But where a claimant, in addition to asking a capital sum, claimed 
£1 of yearly rent for the portion of the common severed by the 
execution of the railway, and further claimed and required an access 
by a level-crossing to be formed to the severed piece of ground, it was 
held that the notice of claim was inept as a foundation for the statutory 
assessment by a jury, in respect that the yearly rent and level-crossing 
claimed were not matters remitted by the Act to the cognisance of a 
jury.” It is quite settled that a claimant must make his claim in 
full for a definite specific sum, and not by way of annual pay- 

ments. The claims competent are persona to the parties having 
interest. : 

10. CLAIM MUST BE FOR DEFINITE AMOUNT PAYABLE AT ONCE. 
—The promoter is entitled to have the claim put in this form, in 
order that he may, if so disposed, pay the claim at once and settle the 
matter. Where a tenant of a farm claimed, inter alia, £70 as the 
yearly and permanent damages during the remaining years of his lease, 
the Court held that he was bound to state his claim in such a way 
that the full amount could be at once paid, and that it was not com- 
petent for him to claim a series of annual payments during the currency 
of his lease.‘ 

11. Narurz or Interest iy THE Lanps.—There is no further 
specification or direction in the Acts as to how the claimant is to set 
forth the nature of his interest in the lands, and claimants are left a 
good deal to their own judgment as to this. The promoter is entitled 
to reasonable information on this head. This implies, at least, that the 
claimant should set forth whether he is proprietor, liferenter, heir of 
entail, or tenant of the lands, or in what character cr capacity he makes 
the claim in respect thereof. He may not be under obligation to state 


1 Forth and Clyde Joint Rly. Co. v. Ewing, 4 Falconer vy. Aberdeen Rly. Co., 29 Jan. 
supra. 1853, 15 D. 852; Heron v. Espie, 3 June 

2 Fife and Kinross Rly. Co. v. Deas, 12 1856, 18 D. 9173; Caledonian Rly. Co. v. 
July 1859, 21 D, 1205. ‘Watt, 9 July 1875, 2 Re 97, 


3 Falconer v. Aberdeen Lly. Co., 29 J an, 
1853, 15 D. 352. 
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the burdens thereon, though it is only fair to do so. Lord Cowan said :* 
“ He (the claimant) does not require to specify all the burdens which 
affect the lands in diminution of his interest as proprietor.” Such 
obiter dicta must, however, be taken with caution. By the statute the 
claimant is required to state the particulars of his interest in the lands. 
The promoter is entitled to know these, in order that he may decide 
whether he will pay the sum claimed, or what sum he may offer ;” 
the jury or arbiter must know these facts to do justice in fixing the 
compensation. A claimant can hardly be held to set forth fairly 
or truly his interest in lands when he withholds particulars of the 
burdens thereon, nor can a jury or arbiter justly or equitably assess the 
compensation to be payable in respect thereof without this information.? 

12. CLAIM SHOULD BE FOR COMPENSATION FOR ALL PRESENT AND 
Forvre Damaczt—As already stated, the promoter is entitled to have 
the compensation ascertained and paid once and for all ; and from this it 
follows that everything, both present or prospective, for which a claimant 
is entitled to be compensated, should be embraced in the claim.‘ It is 
sometimes attempted in claims to make a reservation of future or con- 
tingent claims; but the legality of this is very doubtful, and the tendency 
of the law is to hold that any claim has, or ought to have, been embraced 
in the claim and settled at once. As Chief-Justice Erle said: “It is 
well-known law that under these statutes a party must make one 
claim for damages, once and for all, for all damages that can reasonably 
be foreseen, and have one inquiry and one compensation.”® And 
where an award for such prospective damage has been made, it will be 
upheld.” In the Caledonian Railway Co. v. Lockhart the Lord 
Chancellor (Campbell) said: “It was contended that such prospective 
damage could not properly be included in the award; and that if any 
such damage should arise, the proper remedy would be an action against 
the company. But I am of opinion that the arbiter was bound to 
take into his consideration the damage to the land of the claimant 
likely to be produced by the works which the company are authorised 
to construct, and were constructing, by virtue of an Act of Parliament, 
and that no future action could be brought against the company, 
except for negligence in the original construction of these works, or in 
the manner in which their works were kept in repair.” So where 
compensation was awarded in respect of a line passing through a 


1 Forth and Clyde Joint Rly. Co. v. Ewing. ° Oroft v. London and North- Western Riy. 
supra. Co., 1863, 32 L. J. Q. B. 120. 

2 Healy v. Thames Valley Rly. Oo., 34 § Chamberlain v. West End London Rly. 
L, J. Q. B. 52. Co., 32 L. J. Q. B. 178, at p. 178, 2 B. & S. 

3 See North Staffordshire Rly. Co. v. Wood, 605. 
13 L. J. Ex. 354; North Staffordshire Rly. * Caledonian Rly. Co. v. Lockhart, 23 
Co. v. Landor, 17 L. J. Ex. 350. Mar. 1860, 3 Macq. 808, Lord Chancellor, at 


“See fully on this point, Deas on Rail- pp, 813-4. 
ways, pp. 273-4, 
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claimant’s land, and buildings over the tunnel were subsequently 
cracked in Consequence of subsidence of the soil, and were otherwise 
injured by the vibration of heavy trains, the Court of Queen’s Bench 
held that the claimant was not entitled to future compensation, on the 
ground that such damage was so apparent that it must have been 
foreseen, and that the arbiter must be held to have taken it into 
account in the first inquiry.! 

The tenant of a farm through which a line of railway had been 
constructed, entered into two submissions with the company under the 
Lands Clauses Act, by which arbiters were appointed for the purpose 
of determining the claims (of the tenant) against the company, and 
decrees-arbitral were issued under these submissions by which various 
sums of compensation were awarded to him. More than three years after- 
wards, the tenant gave notice of a further claim against the company for 
compensation, on account of permanent damage which he alleged his 
farm had sustained in consequence of the construction of the line, and 
which he averred had not been included under, or settled for in, the 
submissions, and could not have been foreseen at the time they were 
entered into. The Court held that the submissions and decrees- 
arbitral embraced all claims which the tenant could state as permanent 
damage, and that his claim was not competent; and interdict was 
granted against his taking any steps for obtaining a jury trial before 
the Sheriff, under the Lands Clauses Act, for the settlement of the 
claim.? In this case Lord Cockburn said: “The policy of the statute 
is that claims should be made at once. A railway pays its money not 
merely for getting through the land, but also for being let alone, and 
they are not to be tortured with new and perpetually recurring 
demands.” A fresh claim, however, is not entirely excluded,? but is 
only competent when damage emerges which really could not have 
been foreseen.* 

13. How ComperNsaTion 18 FrxEp.—Where no agreement has 
been come to by the owners and the promoters as to the compensation 
for the property required by the notice, the amount of such compen- 
sation is, by the Act, fixed either by arbitration (s. 20) or by a jury 
(s. 36). The one mode naturally excludes the other. Arbitration 
is competent whether the compensation claimed is less than or 
exceeds £50 (secs. 21-23); but where the compensation claimed is 
less than £50, and arbitration has not been resorted to, a jury is 
incompetent, and the Sheriff alone hears and determines the case, and 


1 Croft v. London and North- Western Kly. ® See L. Medwyn in North British Rly. 
Co., 1868, 32 L. J. Q. B. 120. See also Co. v. Hay, supra. 
Reg. v. Leeds and Selby Rly. Co., 1835, 4 Lawrence v. Great Northern Rly. Co., 


3 A. & E. p. 683; and Jodd v. Metro- 1851, 16 Q. B. 643; Deas, p. 275, and cases 
politan District Rly. Co., 1871, 24 L. T. 435. there cited, 

2 North British Rly. Co. v. Hay, 4 June 
1852, 14 D, 832, 
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the judgment is final, and excludes any form of review Whatever 
(8,22). 

14. ComprnsaTion FIxED By JuRY—It may be advisable and 
appropriate to here briefly mention that where an owner desires the 
amount of compensation in respect of his lands, property, and interest 
to be determined by a jury (and always provided that in the mean- 
time the parties do not agree to arbitration), hé must give notice of 
his desire to the promoters, and state therein the nature of his in- 
terest and the amount of his claim. The promoters on their part must, 
within twenty-one days after receipt of such notice from the owner, 
present a petition to the Sheriff to have a jury summoned; failing 
which, they are liable in the full amount claimed (s. 36). The pro- 
moters must further give ten days’ notice to the owner of their inten- 
tion to present such a petition, and must state in such notice what 
sum they are prepared to give for the interest in the lands sought to 
be purchased, and for the damage likely to be sustained by the exe- 
cution of the works (s. 37). The giving of this notice of petition is 
essential upon the promoters, to ensure the validity of the petition 
itself; and failure to give the notice will render the promoters liable 
in the full amount claimed; so that the utmost caution is requisite in 
regard to these statutory periods. The offer in the notice of petition 
is also essential, its effect being to give the owner or person having 
interest an opportunity to determine whether to close with the offer 
or to incur the risk of the expense of proceeding before a jury. 
Thus the proprietor of a piece of land bounded by the sea-flood 
brought a statutory claim of compensation against a railway company 
on the ground that the land, which had been used for shipbuilding, had 
been injuriously affected by the formation of the railway upon the shore, 
whereby access to the sea was cut off. When the railway was formed, 
the land belonged to a vassal of the claimant, paying a feu-duty of 
£150, who had been sequestrated. The trustee in the vassal’s 
sequestration did not take up the feu, and the superior subsequently 
obtained decree of irritancy of the feu ob non solutwm canonem. The 
trustee, on condition that the superior made no claim for feu-duties, 
assigned to the superior any claim of compensation competent to him. 
The railway company brought a suspension to interdict the arbiter 
from proceeding with the reference to fix compensation, and it was 
held that the proprietor (ze. the claimant) had no title to insist in the 
claim (1) in virtue of the decree of irritancy, because the claim of 
damages, if any, was personal to the vassal, and was vested in the 
trustee; or (2) in virtue of the assignation, as the trustee had no 
power to grant it.” 


1 Edin., Perth, and Dundee Rly. Co. v. * Caledonian Riy. Co. vy. Watt, 9 July 
Leven, 30 Mar. 1832, 1 Macq. 234, 23 May 1875, 2 R, 917. 
1848, 10 D. 1013. 
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The question was raised in this case whether a claim for compen- 
sation, on account of the value of land being injuriously affected by 
the operations of a railway cutting off its access from the sea, was 
competent, under the Lands Clauses and Railway Clauses Acts, either 
to the proprietor of the dominiwm utile, or to the superior for his 
interest, but no decision on the point was given. 

15. YearLy Tenawnr.2—A yearly tenant making a claim against 
a railway company under sec. 6 of the Railway Clauses (Scotland) Con- 
solidation Act (8 & 9 Vict. c. 33), for compensation in respect of 
lands taken or injuriously affected, must submit to the judgment of 
the Sheriff in terms of sec. 114 of the Lands Clauses Consolidation 
Act, 1845; arbitration is there incompetent.2 A tenant has not a 
claim for compensation in respect of a lease granted after notice to 
treat has been served.* In certain circumstances a tenant or 
occupant may have, at the same time, a qualified right of owner- 
ship sufficient to raise him above the operation of sec. 114 of 
the Act. An illustration may be given. The following case is 
very special; and as the circumstances were somewhat involved, 
the rubric of the report is quoted in eawtenso:—A. purchased an 
hotel from B., under an agreement by which the price was to be 
paid partly by instalments spread over a period of years, A. having 
no right to demand a conveyance from B. until the whole price was 
paid, and B. being entitled, at any time prior to that event, to sell the 
subjects to another person. Several years thereafter, before the entire 
price was paid, a railway was constructed under the street in front of 
the hotel. A. then lodged a claim with the railway company, as 
occupier of the hotel, for compensation for injury to his business, and 
B., two days later, lodged a claim as proprietor of the hotel, “with 
the consent and concurrence of A. for all his right and interest in the 
premises,” for compensation for structural damage done to the property, 
and for the injurious affection thereof. The railway company having 
refused to admit the claims, arbiters were nominated by the parties, 
and a proof in each arbitration was allowed. The railway company 
presented a note of suspension and interdict against A. and the 
arbiters, to have them interdicted from proceeding with the reference 
with regard to A.’s claim, on the ground that A.,if not owner of the 
subjects in question, had no title higher than that of a yearly tenant, 
and that his claim therefore fell to be dealt with by the Sheriff under 
sec. 114 of the Lands Clauses Consolidation (Scotland) Act; and if 
that, on the other hand, he was to be regarded as owner, then he was 


~ 2 Caledonian Rly. Co. v. Watt, 9 July 38. L. T. 207, following Caledonian Rly. 
1875, 2 R. 917. Oo. v. Barr, 17 D. 312. 
2 See also p. 274 et seq. 4 Lindsay v. North Brit. Rly. Co., 30 Nov. 
8 Glasgow District Subway Co. v. Albin d& 1875, 3R. 168 ; City of Glas. Union Rly. Co. 
Son, 6 Nov. 1895, 23 R. 81, 338. L. RB. 54, v. MacEwan & Co., 10 Feb, 1870, 8 M, 747. 
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barred from insisting in‘a separate claim by his having consented to 
B’s claim, The Court refused the interdict, holding (1) that A, had 
set forth a higher interest in the subjects than that of a yearly 
tenant, and that his claim was properly before the arbiter; and (2) 
that his consent to B.’s claim, as owner, for structural damage was no 
bar to his own claim for compensation for damage done to his busi- 
ness as occupant.t 

Where a statutory arbitration is proceeding upon an ex facie 
relevant case of liability under the statute, the Court will rarely 
interfere. The Court will not put a stop to arbitration proceedings 
under the Lands Clauses (Scotland) Act, 1845, by way of interdict 
unless the complainer show thatthe respondent’s claim to compensa- 
tion is clearly irrelevant,? or in whole or in part clearly ill-founded, 
and that the arbiter is asked to exercise powers which he does not 
possess. If in the course of the proceedings the arbiter is called 
in to decide questions beyond his statutory powers, these questions 
can be determined after the arbitration is closed, It has been seen 
that, failing agreement, two methods, mutually exclusive, are com- 
petent for fixing the compensation payable. These modes are (1) 
by a jury, and (2) by arbitration. The former has been already 
dealt with; the latter is more particularly appropriate to the scope of 
this work, and is treated fully further on. There is, however, one 
view in which the one method of compensation does not exclude the 
other. When a submission has lapsed owing to the expiry of the 
statutory or prorogated period without an award being pronounced, 
it is competent to proceed to a jury (s. 35). The procedure is 
then in termssof sec. 36, and is in all respects as if no arbitration 
proceedings had taken place.t 

16. Counrzer Norice—A party cannot be required to sell 
or convey to the promoters a part only of any house or other 
building or manufactory if he be willing and able to convey the 
whole.* 

When the promoters give notice to treat, the owner, if he thinks 
his case falls within sec. 90, should give counter notice to take the 
whole, There is no time specially stated in the Act within which 
this notice is to be given, but it is recommended that it be given 
within twenty-one days after receipt of the notice to treat, because 
within that period the promoters have to determine whether they will 
settle, abandon, or proceed. Moreover, delay on the part of the 
owner in intimating his counter notice may either debar him from 

1 Caledonian Rly, Co. v, Morrison, 10June Caledonian Rly, Co, vy. Morrison, 25 R, 
1898, 25 R. 1001. 1001, 

* Glasgow, Yoker, and Clydebank Rly. ® Falconer v. Aberdeen Rly. Co., 29 Jan. 
‘Co, v. Lidgerwood, 1895, 23 R. 195; Duwm- 1853, 15 D, 352; Anderson v, Deeside Rly. 


barton Water Commissioners vy. Lord  o,, 8 June 1853, 15 D. 718. 
Blantyre, 12 Nov, 1884, 12 R. 115 5 4 Sec, 90, 8 & 9 Vict. c, 19, 
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getting interdict against the promoters proceeding under their notice 
to treat, or he may be held as acquiescing therein, by allowing the 
promoters to proceed and incur expense on the inference, from the 
absence of counter notice, that they are to be allowed to take part ; 
and he may thus be barred from asserting his claim that they shall 
take the whole. 

17. Form or Counter Noricr—No special form of notice is 
prescribed, but the promoters are entitled to a proper description of 
what it is required they should take as the whole. If an owner 
intimate, on receipt of the notice to treat, that the promoters must 
pay a certain sum for the part, failing which they must take the 
whole, that will be held a sufficient counter notice to prevent them 
proceeding to take part.1 The promoters, on the other hand, are 
not bound to take the whole, and may in these circumstances 
abandon their notice to take part.2~ When a counter notice has 
been given to take the whole land, the promoter can be interdicted 
from entering upon any part until the value of the whole has 
been paid or deposited? A counter notice suspends the original 
notice ;* but a notice to treat, that has been abandoned on receipt 
of a counter notice, is not revived by the withdrawal of the latter. 
An invalid counter notice does not suspend the original notice to 
treat. arti 

It is sometimes a delicate question of construction as to whether 
a piece of land falls under sec. 90 of the Lands Clauses Act as a part 
or pertinent of a house or manufactory, or is to be construed as a 
“road” in the sense of secs. 46, 49, 60 of the Railway Clauses Act, 
1845, Thus the proprietors of adjoining warehouses used a piece 
of ground 70 feet long and 30 feet wide, their joint property, as an 
access to a public street, and it was held that this ground was to be 
regarded as part of their buildings in the sense of this section, and 
not as a road in the sense of the Railway Clauses Act, 1845, The 
question was raised whether, under sec. 13 of that Act, an arbiter 
or other tribunal, in determining whether a portion of land can 
be separated from the remainder “without material detriment 
thereto,” can take into account an offer by the railway company to 
limit their right to the use of the portion proposed to be taken, so as 
to secure to the proprietor a servitude over it, but not decided.® 

An agreement to take the whole of subjects forming superfluous 
lands of another company operates a complete and valid sale, although 
the extent of the whole may not have been ascertained until after the 


1 Gardner v, Charing Cross Rly. Co., 2 4 Pinchin vy. London and Blackwall Rly, 


J. & H. 248. Co., 1 K. & J. 36. 

2 King v. Wycombe Rly. Co., 28 Beay. 5 Harviev, S. Devon Rly. Co,, 32 L, T. 
104. (N.S.) 1. 

3 Giles v. London, Chatham, etc., Rly. 6 Caledonian Rly. Co. vy. Turcan, 25 R, 
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seller’s statutory powers ‘of disposing of superfluous’ lands has ex- 
pired.! 

The term “house” is very widely construed, and includes the building 
itself and pertinents, or the ground attached, such as outhouses or 
garden; also a shop or inn; an orchard, unfinished houses and land 
attached designed for gardens, unfenced land in front of an inn, ete.’ 

It is none the less a compulsory sale in the sense of the Act 
that the promoters, while declining, on receipt of a counter notice, to 
take the whole subjects, yet agree with the owner, by missives ex- 
changed, to purchase a larger part of the subjects than was included 
in their original notice to treat.’ 

When the landowner demands that the compensation shall be 
fixed by jury trial, it is the duty of the promoters thereupon to take 
the necessary steps within the statutory time. The obligation is 
reversed, however, in the case of arbitration being desired, and the 
claimant himself must take the initiative. His first step will be either 
(a) to prepare and adjust a joint minute of nomination or minute 
of reference, in which the arbiters are nominated and appointed 
inter alia, or (b) to nominate a statutory arbiter for himself, and 
thereupon intimate the fact to the promoters, calling upon them 
to make their nomination. This point, however, is probably only 
important in a question of expenses or costs in an arbitration 
where there has been no attempt to agree on a single arbiter ;° 
and, in any event, this objection, if good, must be taken timeously. 
This was illustrated in another English case, in which the objection 
was taken, founding on the case of Yates, that no attempt had 
been made to agree upon a single arbitrator.6 The parties, however, 
had agreed to appoint two arbiters, who had appointed an umpire 
and proceeded in the reference, and an award was issued before 
the objection was taken. The Court, accordingly, held that it could 
not be entertained. As the statute, however, provides that it is 
only where the parties do not agree on a single arbiter that two 
are to be appointed, it seems safer to try and agree. 

18. AppointMeNT or ArBiTERS—lIf a single arbiter is not 
agreed upon, each party, on the request of the other party, nominates 
an arbiter, to whom the disputed compensation is referred.” Each 
party may nominate his arbiter by separate deed or writing, in which 


1 Caledonian Rly. Co. v. City of Glasgow 
Union Ry. Co., 2 July 1869, 7 M. 959. 

* See, for illustrations of construction of 
term ‘‘house,” Deas, p. 199 et seqg.; Browne 
and Allan, pp. 239-242. 

° M‘Laren y. City of Glasgow Union Rly. 
Co., 10 July 1878, 5 R. 1042. Note.-—On 
the subject of counter notice, see Deas 
on Railways, and Browne and Allan, pp: 


47, 48, 242. For form of counter notice, see 
Appendix. 

4 See sec. 36. 

° Yates v. Mayor of Blackburn, 1869, 29 
L. J. Ex. 447. 

6 Kagle v. Charing Cross Rly. Co., 36 
L. J. C. P. 297. See Bovill, C.-J., at pp. 
300-304. 

7 Sec. 24, 
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case it is very necessary that the respective arbiters be appointed in 
each deed for the same purpose. A much better practice, and one 
more conformable to professional courtesy as well as to precise pro- 
cedure, is for the parties to name their arbiters in a joint deed of 
nomination or in a joint minute of reference, which latter is, in 
practice, generally drafted by the agent for the claimant. These 
nominations must be made, in the case of a company, under the hands 
of the secretary or any two of the directors, and under the hand of 
the other party; if the other party be a company or corporation, the 
appointment must be under the hands of the proper official or person 
duly authorised. The deed of nomination is then to be delivered to 
the arbiters, and is deemed a submission to arbitration on the part of 
the parties by whom it is made. In England it would appear to be 
held that the appointment only becomes binding after the delivery of 
the deed of nomination to the arbiter, and intimation thereof to the 
other party. This is probably so in England because of the power of 
parties to revoke at common law; but the statute expressly provides 
that after the appointment is made, neither party has power to revoke ; 
and it may be doubted, in the absence of authority, but on analogy, 
whether in Scotland delivery would be held to be necessary to make 
the appointment binding. After such an appointment has been made, 
neither party has power to revoke without consent of the other, nor 
does the death of either party operate as a revocation. 

19. Parry rAitine TO NominatTze—lf for fourteen days after 
the dispute has arisen, and after a request in writing, stating the 
matter so required to be referred to arbitration, shall have been served 
by the one party on the other, requiring him to appoint an arbiter, 
that party fail to appoint, the one making the request, whether it be 
the company or the claimant, if he has himself appointed an arbiter, 
may proceed to appoint him by separate deed to act for both parties.’ 
In that event such sole arbiter may proceed to hear and determine 
the matters in dispute, and his award or determination is final.? The 
party appointing his nominee to act as sole arbiter for both parties, on 
the failure of the other party to appoint within the statutory time, 
must have previously executed a valid appointment on his own behalf, 
and notified it to the other party. The mere intimation of an in- 
tention to appoint is not sufficient.? The appointment of the one 
arbiter to act for both parties must be by separate deed. 

20. ARBITERS REFUSING OR NEGLECTING TO AcT.—Where 
more than one arbiter has been appointed, if either of them refuse 
or for seven days neglect to act, the other may proceed ex parte as 
sole arbiter for both parties, and his decision will be as effectual as if 


1 Yates v. Mayor of Blackburn, 1869, 29 2 Sec. 24. 
L. J. Ex. 447; Tew v. Harris, 1847, 11 3 Bradicy vy. London and N.-W. Rly. Co., 
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he had been the sole arbiter appointed by the parties (s. 29). It is 
not a condition precedent to an accepting arbiter acting as sole arbiter, 
that an umpire or oversman should have been appointed, for an umpire 
is inappropriate and unnecessary where there is only one arbiter. 
His functions only commence on the arbiters differing in opinion.’ 
There must either be a refusal or a proper failure or neglect to act. 
What will constitute “neglect” within the meaning of the Act has 
not been expressly decided. Where, on the one hand, an arbiter had 
not attended one of the diets of proof, but had written that he would 
not be present, and to proceed in his absence, this was held not 
sufficient to entitle a party to proceed ex parte ;? while, on the other 
hand, where an arbiter had failed to issue the award within a stipulated 
period of six months, this was held to be a “neglect” to act sufficient 
to warravt the appointment of another arbitrator.’ 

In a recent case one of two appointed arbiters had accepted office, 
but the other, while intending to do so, had not de facto done it; both 
corresponded, as to the nomination of an oversman, till the seven days 
were expired, and the twenty-one were almost run, when the promoter 
nominated his arbiter as sole arbiter. A suspension and interdict was 
brought to try the question, but the matter was compromised by the 
parties beginning de novo. There cannot be a doubt that within the 
meaning of the Act there was, in such circumstances, a “neglect to 
act”;* because “acting” must mean, necessarily, statutory action. 
Parties cannot be too careful in adhering strictly to the terms and 
directions of the statute. 

21. PARTIES CANNOT REVOKE APPOINTMENT.—After an appoint- 
ment of an arbiter or arbiters under the statute has been duly made, 
neither party has power to revoke the same without the consent of 
the other, nor does the death of either party operate as a revocation 
(s. 24). Parties may renounce the statutory provisions as to the time 
within which an award shall be pronounced, and agree that the 
reference shall subsist, without prorogation, until exhausted, whilst 
importing as to the rest of the submission all the regulations and 
benefits attaching to a statutory reference. In such a submission, 
partly under the statute and partly regulated by common law, known 
as a “mixed” submission, it was held that it did not fall by the death 
of one of the parties. 

22. FAILURE OF ONE OF TWO ARBITERS—A submission com- 
menced under the statute does not lapse if, after arbiters have been 
duly appointed by the parties, one or other of them dies or becomes 
incapable of acting. The party by whom such arbiter was appointed 


1 Shepherd v. Corporation of Norwich, * Willoughby v. Willoughby, 1847, 9 
1885, L, R. 30 Ch. D. 658, 54 L. J. Ch. @Q. B. 923; 
1050. 4See Willoughby, supra. 


2 In re Hawley and North Staffordshire > Caledonian Rly. Co. v. Lockhart, 23 
Rly. Co., 1848, 2 De G. & Sm. 33. Mar. 1860, 22 D. (H. L.) 8, 
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may nominate in writing another to act in his place, and he becomes 
invested with the same powers as were possessed by the former arbiter 
at the time of his death or disability. If the party delay appointing 
a new arbiter, and fail to nominate one within seven days after notice 
in writing from the other party to do so, the remaining or other 
arbiter may proceed ex parte! The disability is either such recog- 
nised forms as insanity or incapacity by reason of mental or physical 
disability, or continuous absence, or refusal or neglect to act in the 
sense of the 29th section of the statute. 

It is enacted by sec. 30 that if arbiters fail to award within 
twenty-one days, the matter devolves on the umpire; and sec. 35 
further enacts that if the arbiters or the umpire have failed within 
three months to make an award, the question of compensation shall 
be settled by a jury. The period within which the arbiters must 
make their award, when one has been substituted owing to the 
death or disability of another, is probably to be calculated from: 
the date of the substitute’s appointment. Although this has not 
been the subject of judicial decision, colour is given to the sup- 
position by the fact that in the analogous case of an umpire it has 
been expressly held that the time mentioned in the Act means in 
the case of an umpire being appointed, three months from the date 
of his appointment, and not three months from the date of the 
appointment of the arbitrators.” 

23. DEATH oF ARBITER.—The death of a single arbiter, or his 
supervening incapacity, before an award has been pronounced, brings 
the submission ipso facto to an end. Matters must begin de novo, and 
a new reference must be entered upon, as if there had been no previous 
proceedings (s. 28). The procedure, in such circumstances, will con- 
sequently be in terms of sec. 24. 

24. Tun Orrice or ArbirER.—Reference is made to the general 
section on this head, the principles of which apply generally to 
references under the Lands Clauses Acts. The question of the 
amount of interest sufficient to disqualify an arbiter, and the actings 
of parties which may suffice to obviate objection, have already been 
dealt with It may here be sufficient to add a specific instance of 
objection to an arbitrator under the Lands Clauses Act. In an 
English case a valuator, who was frequently employed by a certain 
railway company to value land for them, was appointed umpire in an 
arbitration to fix the value of land which the company were about 
to take, and the landowner made no objection at the time, though the 
position was known to him; he was held barred thereby from after- 

1 Sec. 25. - 5B Rail. Cases, 527; im ve Pullen and Cor- 
2 Skerratt v. N. Staffordshire Rly. Co. poration of Liverpool, 1882, 51 L. J. Q, B. 285, 
1848, 5 Rail. Cases, 166; in re Arbitration, 46 L. T. 391. 


East and West India Docks vy. Birming- 3 Ante, p. 119 et seq. 
ham Junc. Rly. Co.; and Bradshaw, 1848, 
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wards objecting, though‘the objection might otherwise have been 
good.? 

When a-party objects to the arbiter nominated, under sec. 24, by 
the other party, the usual course is to nominate his arbiter wnder 
protest, and then raise the objection. 

In a recent case? a railway company had served a notice to treat, 
followed by the nomination of an arbiter, who, it was averred by the 
owner, had made the valuations of nearly all the properties to be 
acquired for the construction of the railway, and in particular the 
valuation of the property of the complainer. The owner objected to 
the promoters’ arbiter, and presented a note of suspension and interdict 
to prevent A. from acting as the company’s arbiter on that ground, as 
well as on the ground that he and another person had made a report 
upon the property in question. The fourteen days allowed for com- 
plainer nominating his arbiter had almost elapsed, but he did not 
follow the usual course of nominating under protest. The Lord 
Ordinary, however, pronounced interim interdict against the arbiter 
so nominated acting, and meantime suspended the whole proceedings. 
The railway company lodged answers, but ultimately agreed not to 
insist upon A. acting as their arbiter. 

25. DURATION OF ARBITER’S POWERS—Where more than one 
arbiter has been appointed, and neither of them refuse or neglect to 
act, the award must be made “ within twenty-one days after the day 
on which the last of such arbiters shall have been appointed,” unless 
they have prorogated the time (s. 30). When two arbiters are 
appointed, but one refuses, or for seven days neglects to act, the other 
arbiter may proceed ex parte (s. 29).3 Presumably his award in that 
case must be made within three calendar months, in terms of sec. 35, 
unless the parties have, of consent, enlarged or extended the time, 
which is, of course, quite competent ;* but it is not clear whether this 
period is to be calculated from (a) the date of his own appointment, 
or (0) the date of the appointment of the last of the two arbiters, or 
(c) from the expiry of the seven days specified in sec. 29.. Probably 
the proper date is that when the duties of sole arbiter devolve upon 
him, on the expiry of the seven days. An award is invalid if pro- 
nounced after the expiry of three months, or the extended period. 

Where a single arbiter is appointed, there is no special provision 
in the Act as to the time within which his award is to be made. 
Sec. 35 provides that if, when the matter is referred to arbitration, 


' Clout v. Metropolitan District Rly. Co., * Caledonian Rly. Co. v. Lockhart, 3 
1882, 46 L. T. 141; Hiliot v. South Devon Macq. 808. See p. 265, post, for other cases 
ily. Co., 2 De G. & Sm. 17. on this point. 

? Riddle v. The Lanarkshire and Ayr- ° Evans v. Lancashire and Yorkshire Rly. 


shire Rly. Co., 14 Feb. 1901, 8 8. L. T. 330.  Co., 1858, 1 E, & B. 754. 
®For what constitutes ‘‘neglect,” see 
ante, p. 261 et seq. 
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the arbiters or their umpire shall for three months have failed to 
make their or his award, the question of such compensation shall be 
settled by jury. This is quite settled! This may probably be held 
to apply to a sole arbiter, though, strictly, its terms do not embrace 
the case.” The limitation of time in sec. 35 applies to all arbi- 
trations under the Act, and an award made after the expiry of the 
period by the nominee of the one party, the other party having 
refused to appoint, is inept.? 

26. PowsR or Prorocation.A—By sec. 30, if arbiters fail to make 
their award within twenty-one days after the day upon which the last 
arbiter has been appointed, “or within such extended time as shall 
have been appointed for that purpose,” the matter then falls to be 
determined by the umpire. Sec. 35 enacts that if the arbiters or 
umpire, for three months, fail to make their or his award, the question 
of compensation shall be settled by jury. The arbiters, therefore, have 
twenty-one days from the last date of their appointment in which to 
make their award. They may, however, competently execute a proro- 
gation limited to three months; which is usually done by them in 
accepting office and appointing the oversman.® They have then three 
months from the last date of appointment within which to issue their 
award. Parties to a statutory arbitration may competently prorogate 
it beyond the statutory period of three months® and extend it in- 
definitely.’ The object of the three months is to obviate expense by 
securing expedition, unless parties are willing to renounce the advan- 
tages which the Act thereby purports to convey. If within that time 
the award cannot be made, the arbiters must, before its expiry, procure 
a minute of prorogation signed by the parties; and this being done, the 
arbiters can then prorogate. The consent of parties is expressed by 
a minute of prorogation executed and signed by them. This is 
delivered to the arbiters, who, in their turn, execute a minute of 
prorogation proceeding upon and referring to the original minute of 
reference and to the minute of prorogation by the parties. But when 
arbiters, by mutual consent of parties, prorogate the submission beyond 
the statutory limit, they must of new appoint an oversman.'? Where 
there is a single arbiter, it is not necessary that he should execute 
a minute of prorogation over and above that made by the parties. 

Even though the statutory three months have expired, parties 


V Anderson v. Deeside Rly. Co., 3 June 
1853, 15 D. 713. 

2 Caledonian Rly. Co. v. Lockhart, 38 
Macq. 808. 

® Evans v. Lancashire and Yorkshire Rly. 
Co., supra. 

4 See also p. 270 et seq. 

> See Juridical Styles, vol. i. p. 161. 
6 Clark. vy. Glasgow Union Rly. Co., 17 
Dec. 1868, 6S. L. R. 185 ; Caledonian Rly. 


Co. v. Lockhart, 1860, 3 Macq. 808; Palmer 
y. Metropolitan Rly. Co., 1862, 31 L. J. Q. B. 
259. 

7 Caledonian Rly. Co. v. Lockhart, 12 
Dec. 1849, 12 D. 388. 

8 Form of minute of prorogation by 
parties, see Appendix. 

® See Appendix. 

0 Glasgow Rly. Co. v. Nitshill Coal Co., 
5 Aug. 1850, 7 Bell’s App. 325. : 
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may continue the proceedings by a “minute of renewal,” in which 
they may either retain or modify the terms of the former sub- 
mission,! or there may be circumstances such as to infer homologa- 
tion by the parties So a submission was entered into between a 
railway company and the proprietor of lands through which the line 
passed, which empowered the arbiters in the usual form to prorogate 
the submission at their pleasure; and there was a declaration that 
the submission should be held to have been entered into under the 
Lands Clauses Act, which provides (s. 35) that if the arbiters do not 
pronounce a decree within three months, the submission shall fall. 
The arbiters did not pronounce their decree for two years; but it was 
held that the decree-arbitral, although not pronounced in terms of 
the statute, might be homologated, and in this case the circumstances 
were sufficient to infer such homologation.® 

Although parties may contract themselves out of the beneficial 
provisions of the Act, yet so far as they do not do so the submission 
remains statutory to that extent. Thus parties, by minute of agree- 
ment or renewal, prorogated till the day of next, 
and, further, gave power to the arbiter to prorogate at pleasure. It 
was held that the indefinite extension of the time beyond the statutory 
limit did not cause the submission to lose its statutory character, and 
that (in terms of sec. 24) it did not fall by the death of one of the parties.* 

It is incompetent, without the consent of the proprietor or person 
having interest, to serve a second notice to treat, limiting the land 
acquired in the first notice; and a reference is not terminated, but 
still subsists, as to the original subject-matter by reason of the service 
of an incompetent second notice. to treat, after the commencement of 
the submission proceeding upon the first notice.® 

The period of three months within which, by sec. 35, an award must 
be pronounced, is not extended when a new submission, proceeding 
upon an incompetent second notice to treat, is substituted for the 
former, and the first submission will fall on the expiry of that period. 
Thus, for instance, a railway company, after a submission under the 
Lands Clauses Act had been entered into between them and a pro- 
prietor, served upon him a second notice limiting the amount of 
ground to be taken by them, and proposed to proceed with the sub- 
mission upon this notice. The proprietor obtained interdict against 
their proceeding on this footing; but thereafter, upon the company 
abandoning the second notice, the interdict was recalled. The railway 
company having thereafter called upon the arbiters to proceed with 


1 Mill v. Dundee, ete., Rly. Co., 16 July 
1852, 24S. J. 642. 

* Dundee, Perth, and Aberdeen Rly. Co. v. 
vichardson, 31 Jan, 1851, 138 D. 552, 23 
Jur. 246. See also Hill v. Dundee and 
Aberdeen Rly. Co., supra. 


® Dundee, ete., Rly. Co.v. Richardson, supra. 

* Caledonian Rly. Co. v. Lockhart’s Trs., 
12 Dec. 1849, 12 D. 388, 22 Jur. 89, 19 D. 
527, 22 D. (H. L.) 8. 

> Laing v. Caledonian Riy. Oo., 14 Nov. 
1846, 9 D. 70. 
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the submission, and the period of three months within which, by the 
35th section of the statute, it was necessary that the arbiters should 
issue their award, having expired, it was held, in a second application 
for interdict by the proprietor, that although the first interdict had 
been recalled, yet, as the delay had been caused by the railway 
company, the submission had fallen.? 

When the right of a person, such as an heir of entail, to sell is 
wholly derived. from the statute (s. 9), a submission entered into by 
him to fix the value of the lands is strictly statutory, and lapses on 
the expiry of three months without an award.2 Such persons probably 
cannot enter into “mixed” submissions, partly statutory and partly 
at common law; and it has been judicially questioned whether it is 
competent for an heir of entail to prorogate the period of three 
months laid down by sec. 35 of the Lands Clauses Act.? 

It is difficult, however, to reconcile this case of Mackenzie v. 
Inverness Railway Co. with the earlier case of the Caledonian Railway Co. 
v. Lockhart, in which also an heir of entail entered into a submission 
with a railway company regarding the compensation for lands com- 
pulsorily taken. The latter case is undoubtedly the leading Scottish 
authority for the general proposition that parties may, of consent, 
extend the statutory period within which awards must be pronounced, 
and may embrace incidents and import powers not included in a 
reference proceeding wholly on the statutory clauses; whilst the sub- 
mission, so far as the statutory regulations are retained, derives all 
the qualities and essentials of a statutory reference. In Lockhart’s 
case the parties prorogated the submission repeatedly through their 
agents, and finally by minute executed by themselves, beyond the 
statutory period of three months. The heir of entail died before a 
final award; and it was held, in a reduction of the award that was 
subsequently pronounced, that in so far as the parties had modified 
the statutory provision limiting the submission to three months, it was 
a submission at common law; at the same time, embodying as it did 
some, though not all, of the statutory provisions, it did not fall by the 
death of one of the parties, in terms of sec. 24. In the case of 
Mackenzie it was not necessary for the Court to determine the power 
of an heir of entail to prorogate, but it was specially remarked by Lord 
Ardmillan, in his opinion,‘ that the question was not disposed of in 
the case of the Caledonian Railway Co. v. Lockhart, either in the Court 
of Session or in the House of Lords; and if an heir of entail has 
such a power, he must do it im terminis, expressly and by contract. 

The point, therefore, still remains one of doubt, 


1 Laing v. Caledonian Rly, Co., 19 Jan. $1857, 19 D. 527; affd. 1860, 22 D. 
1850, 12 D. 481, 22 Jur. 135. (H. L.) 8, 8 Macq. 808. 

2 Mackenzie v. Inverness and Aberdeen 44 M., at p. 818. 
Junction Rly. Co., 1866, 4 M. 810. 
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Suc. V. ProcepDURE IN THE REFERENCE 


By sec. 24 the appointment of the arbiters is to be delivered to 
them by the parties respectively nominating, and such delivery is 
deemed to constitute a submission on the part of the party by whom 
the same shall be made, and is irrevocable, except of consent. In the 
case, therefore, of a single arbiter being agreed upon, or of a joint 
nomination of arbiters in one deed, it is the duty of the claimant to 
deliver the deed to the arbiter. In the case of each party nominating 
separately, they must each deliver; and in the case of a party 
nominating an arbiter on failure or neglect, it is the duty of the party 
making the appointment to do so. 

1. PowzR or ARBITER TO REGULATE ProceEDINGS.—The arbiter 
has the usual powers to regulate proceedings in the reference, and 
this will be found treated under the general head. 

The first duty of the arbiters, where more than one arbiter shall 
have been appointed, is, before they enter upon the matters referred to 
them, to nominate and appoint, by writing under their hands, an 
oversman to decide on any such matters on which they shall differ, 
or which shall be referred to him under the provisions of the Lands 
Clauses or the special Act (s. 26). 

2. ENFORCING ATTENDANCE OF WiuTNESSES.—The arbiters are . 
authorised:by the statute to examine the parties or their witnesses on 
oath, and may administer the oaths necessary for that purpose, and 
take all evidence competent according to the law of Scotland (s. 31). 
Arbiters have not the power to compel the attendance of witnesses 
before them; and when that is necessary, they usually recommend 
judges to grant authority for this, upon which the parties apply to the 
Court by petition for warrant to cite witnesses.2 It is incompetent to 
ask a warrant to cite a witness resident in England to appear before 
an arbiter in Scotland to give evidence. The proper course in such 
circumstances is to ask a commission to examine the witness in 
England. It is not compulsory to examine the witnesses on oath, 
but it is the usual practice, and should be adhered to. In England 
it has been held that if the evidence be not taken on oath, it is 
necessary that parties waive this.* 

3. POWER oF ARBITER TO CALL FOR Documents —The arbiters 
are by the Act authorised to call for the production of any documents 
in the possession or power of either party which they or he may think 
necessary for determining the question in dispute (s. 31). Where 
warrant is needed to cite havers, the proper course is first to get the 


?See more fully under ‘‘ Appointment of 5 Blaikies vy. Aberdeen Rly. Co., 8 July 
Oversman,” p. 269. 1851, 13 D. 1807. 

* Highland Riy. Co., Petrs., 30 May 1868, 4 Wakefield vy. Llanelly Rly. and Dock 
6 M. 896. Co , 34 Beay. 245. 
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specification approved of by the arbiters, as the Court has not the 
knowledge of the facts of the case to adjust a specification, and then 
apply to the Court. 

4. POWER OF ARBITER TO CONSULT Men or SxkiLL.—The arbiters 
have the usual power to consult men of skill and science, so long as 
such consultation does not amount to a delegation of their judicial 
functions.? It has been decided in England that an arbitrator may 
consult a lawyer, in the course of the submission, or to assist him in 
framing his award. The lawyer may be the arbitrator’s own solicitor, 
but not the solicitor for either of the parties. 

5. APPOINTMENT OF OvERSMAN.—When more than one arbiter 
has been appointed, the arbiters, before they enter on the reference, must 
nominate and appoint in writing an oversman to decide on any matters 
on which they differ, or which are referred to him- under the Acts. 
If he dies or becomes incapable, they must appoint another in his place.* 
The decision of such oversman upon the matters in difference is 
final. The terms of sec. 26, however, do not preclude the arbiters from 
nominating an oversman in the case of death or failure at any time 
within three months of their last appointment (ss. 30 and 35), even 
although their own power to make an award has lapsed in the interval 
by the expiry of twenty-one days without an award, unless there has 
been a request to appoint an oversman, and there has been refusal 
or neglect on the part of the arbiters in terms of sec. 27. The 
appointment of oversman is usually contained in the arbiter’s minute 
of acceptance.® 

6. How OversmaAN CuoseN.—An oversman must be chosen and 
not taken by chance, therefore he can neither be tossed for nor drawn 
by lots;’ but if each party choose as oversman a person who is 
considered by the other party to be suitable, it is competent to draw 
lots as to which is to be appointed. | 

7. LoRD ORDINARY EMPOWERED T0 APPOINT OVERSMAN ON 
WeeLnct or ArpireRS.—If through death or incapacity the appoint- 
ment of oversman is vacant, and the arbiters refuse or, for seven days 
after the request of either party, neglect to appoint an oversman, the 
Lord Ordinary may, on the application of either party, appoint (s. 277). 


1 Orichton v. North British Rly. Co., 26 
June 1888, 15 R. 784. 

2 Caledonian Rly. Co. v. Lockhart, supra. 

3 Underwood v. Bedford Rly. Co., 11 
C. B. (N. S.) 442. See more fully for author- 
ities, etc., under general section ‘‘ Powers of 
Arbiter.” 

4 Sec. 26. 

5 B. and W. India Docks, etc., Rly. Co. v. 
Bradshaw, 1848, 5 Rail. Cases, 527; Den- 
man, C.-J., at p. 536, 12 Q. B. 562, Deas 
on Railways, 355, 


6 See Appendix for Form of Minute of Ac- 
ceptance in Statutory Submissions. 

7 Cassell, 9 B. & C. 624; Hodson v. 
Drewry, 7 Dowl. P. C. 569; Huropean and 
American S.S. Co. v. Croskey, 8 Scott’s 
C. B. Pap. (N. 8.) 897, 29 L. J. 0. P. 155 ; 
Pescod v. Pescod, W. N. (1888) 2. © 

8 Smith v. Liverpool and Globe Insurance 
Co., 18 July 1887, 14 R. 931; Neale v. 
Ledger, 16 Kast, 51; im re Hopper, L. R, 2 
Q. B. 867, : 
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It has been doubted, in the absence of any special provision in the 
Act, whether, if the arbiters have nominated an oversman who declines 
to act when called on, the arbiters or the Lord Ordinary have power 
under either sec. 26 or sec. 27 to appoint another oversman.' In the 
case of Anderson v. Deeside Railway Co. the oversman nominated 
refused to act when the submission devolved upon him, and the Lord 
Justice-Clerk (Hope) raised the question at advising whether, when 
arbiters have fairly addressed themselves to their duty of appointing 
an oversman, and have named one, who will not accept, whether, in 
that case,a power to name another does not exist under this Act ? 
Upon this point he reserved his opinion,’ and also as to the cases in 
which the Lord Ordinary may be applied to, under sec. 27, to appoint 
an oversman, Although no special provision is made by the Act for 
the case of the refusal or neglect of an oversman, these contingencies 
are met by the terms of sec, 35, which provide that where for three 
months the arbiters or oversman have failed to give an award, the 
question of compensation shall be determined by a jury, The refusal 
of the oversman amounts to a failure to make an award if three months 
have elapsed ; and it has been expressly held that sec. 35 is applicable 
to such circumstances where the submission proves abortive through 
the oversman’s refusal to act.) There must, however, have been an 
actual nomination, which has failed through death, incapacity, refusal, 
or neglect, otherwise the Court may refuse to appoint an oversman. 
This happened in a subsequent case where two arbiters had neglected, 
on request, for more than seven days to appoint an oversman, On 
application to the Junior Lord Ordinary (Lord Pearson) to appoint 
one, he declined to do so, on the ground that there was no previous 
nomination which had failed. 

An appointment of oversman by the Lord Ordinary, under sec. 27, 
is irrevocable, unless the person named is legally disqualified.* It is, 
further, a ministerial act, and not subject to review, 

8. OvERSMAN AND PRoRoGATION,—The question of the power of 
prorogation has already been dealt with,* but it may not be inadvisable 
to recapitulate the matter here. 

The arbiters have, in the first instance, twenty-one days from the 
date of their last appointment within which to make their award, but 
they may extend that time (s. 30) up to three months (s. 35);° and, 
by the latter section, if that period elapses without anything being 
done, the matters in dispute fall to be determined by a jury. 


1 Anderson v. Deeside Rly. Co., 1858, 15 4 See ante, p. 265 et seq. 
D. 713, L. J.-C, Hope, at p. 716. 5 Skerratt v. N. Staffordshire Rly. Co., 
* Petitioner, Union Bank of Scotland in 1808, 5 Rail. Cases, 166 ; Pullen v. Corpora- 
reference Caledonian Rly. Co. (not reported). tion of Liverpool, 1882, 51 L. J. Q. B. 
Deas on Railways, by Mr. Ferguson, p. 958. 285; Hast and West India Docks Co., 
* Mackenzie v. Inverness and Aberdeen Rly. supra, 
Co., 21 Dec, 1861, 24 D, 251, 
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In the second place, however, the oversman has three months 
from the time at which his duties as such devolve upon him within 
which to pronounce his award;! so that a period of six months may 
actually elapse between the appointment of arbiters and the award. 

Sec. 35 was construed by L. C, Cottenham in Skerratt N. Stafford- 
shire Railway Co? to that effect, and his construction has formed the 
basis of subsequent judgments, “I read the sections (ic. 30 and 31) 
thus; The arbiters have twenty-one days, in the first instance, to pro- 
nounce their award; this they may enlarge for themselves to the 
expiration of three months. They have no more time for themselves ; 
but whenever the duty of the umpire (oversman) commences, whether 
at the end of the twenty-one days, or of the three months, or 
other enlarged time, the umpire has three months to perform his 
duty.” 

9. PowkER oF PARTIES TO EXTEND SuBMISSION.—Although the 
Act fixes limits within which arbiters or the oversman must pronounce 
their award, it is well established by a series of important decisions, 
both in Scotland and England, that it is quite competent for parties, 
of consent, to extend these, or to renew the submission if it should 
have fallen.? The regulations of the Act are framed for the benefit 
of parties, to secure expedition and to avoid expense; but there is 
nothing to prevent parties renouncing these advantages in whole 
or in part. So far as retained, however, the submission remains © 
statutory.* 

Thus a submission which expressly bore to have been entered into 
in terms of the Lands Clauses Consolidation (Scotland) Act, 1845, and 
the Railway Clauses Consolidation (Scotland) Act, 1845, and had 
expired, was renewed by subscribed minute of the parties, and power 
to prorogate was given in the ordinary Scotch form from the 
day of till the day of . It was held 
that this was competent to exclude the statutory limits, and that the 
declaration with regard to the incorporated Acts only included the 
terms and provisions of these statutes so far as not excluded by agree- 
ment of parties.° 

If, however, the submission be, in Lord Fullerton’s words, “ purely 
and absolutely in terms of the statutes,” and dependent for its exist- 
ence and competency upon these, the provisions of the Acts must be 
strictly adhered to, and neither parties, arbiters, nor oversman may 


1 Skerratt vy, N. Staffordshire Rly. Co., 
supra. 

2 At p. 183; 5 Rail. cases, 

3 Caledonian Rly. Co. v. Lockhart, 1849, 
12 D, 338, 1867, 19 D. 527, affd. 23 Mar. 
1860, 3 Macq. 808; Dundee, Perth, and 
Aberdeen Rly. Co. v. Richardson, 1851, 13 
D, 552; Hill v, Dundee, Perth, and Aber- 


deen Rly. Co., 1852, 248, J. 642; Palmer 
v. Metropolitan Rly. Co., 1862, 31 L. J. 
Q. B. 259; Clark v. City of Glasgow Union 
Rly. Co., 1868, 6S. L. R. 185. 

4 Dundee, Perth, and Aberdeen Rly, Co., 
supra, 

5 Dundee, Perth, and Aberdeen Rly. Co. vy. 
Richardson, supra; Lord Fullerton, at p. 554, 
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depart from them.! Within this category there fall, as has been 
already observed, submissions entered into by heirs of entail, and 
other persons under disability, who only derive their powers to submit 
from the enabling clauses of the Acts.? 

A renewal of a submission by the parties does not renew the 
appointment of an oversman. The appointment of an oversman is 
peculiarly the function of the arbiters, not of the parties; and there 
must in these circumstances be a new and separate appointment of 
an oversman on the part of the arbiters. 

10. ArsirraTion Act, 1894 (57 & 58 Vict. ce 13)—It is 
doubtful how far, if at all, the Arbitration (Scotland) Act, 1894, 
applies to statutory references. The fourth section of that Act 
provides that should the arbiters fail to agree in the nomination of an 
oversman, the Court (i.e. the Lord Ordinary) may, on the application 
of any party to the agreement, appoint an oversman. It is certainly 
not clear whether this applies to a statutory arbitration, and the 
probability is that it does not, as the provisions for and procedure in 
such submissions are both full and self-contained. 

In the case of separate nomination of arbiters under the Lands 
Clauses Act there can hardly be said to be “agreement” between the 
parties ; but where there has been a joint deed of nomination or submis- 
sion this might be held to be an “agreement ” within the meaning of the 
Act of 1894, especially if it contained a power to appoint an oversman. 

Under the Lands Clauses Act, certainly, the power of the Lord 
Ordinary to appoint only comes in when there has been a refusal or 
neglect on the part of the arbiters to appoint of new, on the failure 
through deaths or incapacity or otherwise of the original oversman 
(s. 27); but the Act further gives to the arbiters a period of three 
months within which to exercise their ministerial functions (s. 30), 
including the appointment of an oversman, and till that time has 
elapsed it cannot be known whether there has been “a failure to agree 
in the nomination of an oversman.” 

11. WHAT ARBITERS ARE ENTITLED TO DETERMINE.—The notice 
to treat specifies the subjects in respect of which the arbitration has 
arisen, and beyond this it is incompetent for the arbiters to go without 
acting ultra vires. “Where the promoters give notice that they 
plopose to take certain land, they are bound to have all that land 
assessed, and cannot summon a jury to assess part of it only. Where 
there is one entire notice to treat, all the proceedings subsequent to ~ 
that must have relation to the whole thing comprised in that notice ” ;3 


1 Glasgow and N.-W. Rly. Oo. v. Nitshiil * Browne and Allan, p. 41; Stone v. The 
Coal Co., 5 Aug. 1850, 7 Bell’s App. 325. Commercial Rly. Co., 4 Myl. & CO. 122; 
* See Mackenzie v. Inverness and Aberdeen  Keclesiastical Commrs. v. Commrs. of Sewers 
Rly. Co., ante, p. 270; Kenton v. N. B, of London, 14 Ch. D, 305, 
Bly. Co., ante, p. 249, 
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and, accordingly, the warrant to summon a jury must be consistent 
with the notice. 

12. ARBITERS NO RIGHT TO DEAL WITH QUESTIONS OF RIGHT OR 
TitLtz.—The arbiters have no right under the Act either to try or 
decide any question of title or interest,? or the import of any agree- 
ment between the parties upon the obligation to pay compensation. 
Their duty is that of valuation merely ; and what they have to do is 
to assess the disputed compensation on the claim of the party in 
possession either for the compulsory taking of the lands or for damage 
thereto, leaving the question of the claimant’s right or title for the 
Court.* Sec. 78 provides that “if any questions arise respecting the 
title to the lands . . . the parties respectively in possession, as being 
the owners at the time of such lands being purchased and taken, shall 
be deemed to have been lawfully entitled to such lands until the con- 
trary is shown to the satisfaction of the Court.” The determination of 
the question of title arises when the price consigned is to be uplifted 
.and paid,°® but the possessor’s title to his whole lands is “not to be put 
in jeopardy ” by a promoter taking a part.® 

Although promoters are barred from disputing the right or in- 
terest of the person claiming compensation, they may competently 
contest the fact of the existence of damage. This has been illustrated 
by decisions both in Scotland and England. Thus where a_ jury 
assessed compensation, and the promoters pled that the claimant’s 
interest in the premises had not been damaged, the plea was held 
good; but a plea that he was not entitled to compensation exceeding 
£50 was held bad, and held to be good only if the compensation 
claimed does not exceed that sum.’ Where an arbiter found that 
claimant’s premises had been injuriously affected by the raising of an 
embankment and narrowing the road in front thereof, and awarded a 
certain sum, a plea that the premises had not been so affected was 
upheld by the Court. Where it was alleged that compensation was 
awarded for matters not properly the subject thereof, it was held that 
the award was no evidence to the contrary.® 
13. ArBrrers may rind No DamaAcus—The arbiters may com- 


1 Kx parte Bailey, Bail Court Cases, 66. 

2 Alexander v. Bridge of Allan Water Co., 
5 Feb. 1869, 7 M. 492; Brandonv. Brandon, 
34 L. J. (N. S.) Ch. 333; Edin. and Leith 
Glass Co.v. North Brit. Rly. Co., 4 July 1863, 
24 D. 1236, Lord Justice-Clerk, at p. 1241. 
See Deas on Railways, p. 363, and cases 7bi. 

3 Byles and Ipswich Dock Commrs., 1855, 
95 L. J. Ex. 53, 11 Ex. 464. 

4 City of Glasgow Trustees v. Lockerbie, 16 
July 1872, 10 M. 971. 

5 Chabot, 1848, 17 L. J. Q. B. 336; cx 
parte Cooper, 1855, 11 Jur, (N. 8.) 108. 


18 


§ Re St. Pancras Burial Ground, 1866, 3 
L. R. Eq. 178, 183; ve Sterry, 1855, 3 W. 
R. 561; re Perry, 1 Jur. (N.S.)917. Seealso 
Brandon, supra. See Deas on Railways, 
pp. 219-20, and cases there cited. 

7 Read v. Victoria Station Rly. Co., 32 
L. J. Ex. 167; Barber v. The Nottingham 
Canal Co., 15 C. B. (N. S.) 726. 

8 Beckelt v. Midland Rly. Co., 35 L. J. 
CoPaleschs Rel Cs Peal, 

9 Rhodes v. Airedale Drainage Commrs., 
1875, 1 C. P. D. 402. 
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petently find that the damages are nil! A. finding by the arbiters 
that the damages are nil is of course equivalent to finding no com- 
pensation due. Where, however, the arbiters find compensation due, 
it is not a fatal objection, though a formal error in England, that they 
order payment, instead of merely assessing the amount.? . In Scotland 
it is the proper course to do so. An informality does not invalidate 
an award under the Lands Clauses Act.’ 

It is only after the compensation has been fixed, and a right of 
action to enforce the same has thus emerged, that the question of the 
claimant’s right to compensation or title to the lands can competently 
be raised, and disposed of by the Court. The point was raised and 
determined in England, that as the service of notice and reference to 
arbitration leaves the question of title open, the promoters are not 
thereby precluded from afterwards claiming the land as their own 
property. 

14. ARBITERS CANNOT GO BEYOND CLAIM—Owner’s Claim.—The 
claim for the owner. or tenant, or both, measures the extent to which 
the arbiters are entitled to go in awarding compensation. It is illegal 
for them to go beyond the claim, or the items embraced therein. The 
claim defines the limits within which an arbiter can make an award. 
It is the disputed compensation which the arbiter is to assess, and 
that dispute can only arise upon the claim. To award, therefore, 
anything ‘beyond or different from what is set forth in the claim, is 
deciding upon a matter not submitted, and therefore ultra vires.6 The 
elements which go to constitute a claim are more fully dealt with 
further on.” They are embraced under two main heads, namely, 
(1) compensation for lands compulsorily taken, and (2) compensation 
for land injuriously affected ; and the principles which govern the right 
to, as well as the assessment of, such compensation are also fully 
treated in their appropriate place.® 

Tenant’s Claim.°—Tenants, whether yearly or having an interest 
greater than from year to year, are entitled to compensation for the 
unexpired term of their leases (ss. 114,115). The -mode of fixing 
such compensation differs very materially. A tenant holding under a 
lease for a period of years is in the position of a person having an 
interest as contemplated by sec. 17 of the Lands Clauses Act, and the 


1 Bradby v. Southampton Local Board, 4 
E, & B. 1014; Reg. v. Lancaster and Preston 
Rly. Co., 1845, 6 Q. B. 759, 8 Rail. Cases, 
725 ; Last and West India Docks v. Gattke, 
3M. &G. 155,171. See Edin. and Leith 
Glass Co. v. N. B. Rly. Co., 24 D. 1236. 

* Harper v. Great Hastern Riy. Oo., 1875, 
20 L. R. Eq, 89, 44 L, J. Ch. 507; Lindsay 
v. Direct London, ete., Rly. Co., 1850, 19 
Li. 3. QOR AIR 

3 Sec, 84, 8 & 9 Vict. c. 19, 


4 City of Glasgow Trustees v. Lockerbie, 
supra; Read v. Victoria Rly. Station Co., 
32 L. J. Ex. 167; Barber v. Nottingham, 
etc., Canal Co., 15 C. B. (N. 8.) 726. 

> Campbell v. Mayor of Liverpool, 9 Eq. 
579. 

6 Rhys v. Dare Valley Rly. Co., 37 L. J. 
Ch. 719, App. 6 Eq. 429, 

7 Pp. 280-289. 

8 See p. 277. 

® See also pp. 287-288, 
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compensation due to him in respect of his interrupted tenancy falls to 
be determined by any of the ordinary methods provided: by the Act, 
commencing with a notice to treat in usual form. 

A tenant for a year or from year to year, on the other hand, is 
placed by the Act in a special position. It is incompetent for him, 
whatever the value of his claim, to proceed by way of arbitration ; 
such a claim falls to be determined by the Sheriff alone, in terms of 
sec. 114 of the Act.1_ This holds good although the claim is by a 
yearly tenant for compensation under sec. 6 of the Railway Clauses 
(Consolidation) Act, 1845; and in all cases whether the claim is on 
account of lands injuriously affected or on account of lands taken It 
has been decided that a yearly tenant includes a tenant who holds 
a lease for a term of years of which term there is not more than a 
year to run from the date of the company’s notice. Such a tenant 
comes within the scope of sec. 112.3 

The tenant’s as well as the owner’s interest is determined as at 
the date of the notice, and not when the promoters take possession, 
and compensation thereupon becomes due.* 

A written lease, continued on a verbal agreement to grant a new 
lease for a term of years, will not exclude the tenant from the opera- 
tion of sec. 112, and he will be dealt with on the footing of the 
possession of only a yearly interest, if the promoters have given notice 
before the new written lease has been actually obtained.’ 

A tenant is not entitled to compensation in respect of an interest 
created by an agreement for a term of years entered into by him with 
the owner after the latter has been served with a notice to treat.° 
“The owner’s power of dealing with his property is concluded when 
the notice to treat is served.” 7 

It is still undecided, in Scotland, whether actual possession upon 
a lease prior to the notice to treat is necessary to ground a claim for 
compensation ;* although the fact that it is essential to make a lease 
effectual against singular successors of the landlord lends support to 
the view. 

By sec. 115 persons who claim to have an interest greater than 
from year to year, but are unable, within twenty-one days after a 
written demand, to produce legal evidence of such possession, are to be 
considered as yearly tenants and dealt with under sec. 114. 


1 Hozier v. Caledonian Rly. Co., 1855, 17 
D. 302; Glasgow District Subway Co. v. 
Albin, 1895, 23 R. 81; Caledonian Rly. Co. 
y. Morrison, 1898, 25 R. 1001. 

2 Caledonian Rly. Co. v. Morrison, supra. 

2 R. v. Great Northern Rly. Co., 1876, 
Tek, 20. Bes 15t, 46-E.J. Q. B. 4; 
R. v. Stone, 1866, 1 L. RB. Q. B. 529; 
Tyson v. Mayor of London, 1871, 7 L. BR. 
O72) 18h: v. Kennedy, 1893; lL. KR: 1 


Q. B. 588; cf. Bexley Heath Rly. Co. v. 
Worth, 1894, L. R. 2 Q. B. 579. See Deas 
on Railways, p. 180. 

4 Tyson v. Mayor of London, supra. 

5 City of Glasgow Union Rly. Co. v. 
M‘Ewen & Oo., 1870, 8 M. 747. 

6 In re Marylebone Improvement Act, 
1871, 12 L. R. Eq. 389. 

7 Romilly (M.R.), supra, at p. 391. 

8 NV. B, Rly. Co. v, Lindsay, 1875, 3 R, 168. 
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Tenants under a ledse invalid for a term of years are probably 
entitled to compensation for outlays bond fide undertaken.* 

The scope of this work is not concerned with the mode of compen- 
sation to yearly tenants, and the law and decisions applicable thereto, 
beyond distinguishing them from tenants for a term of years; for it is 
to the latter alone that procedure by way of arbitration is competent. 

Tenants are entitled to compensation not only for the unexpired 
term of their lease, but also for damage sustained by reason of the 
execution of the works (s. 17). Such damage may include loss of 
business profits, expenses incident to removal, structural injury, losses 
on forced realisation of stock, and such lke. 

Where part only of the lands under lease are taken, the rents of 
the lands fall to be apportioned between the part required and the 
residue of the lands under the lease (s. 112). 

The rent is so apportioned either by (a) agreement between the 
lessor and lessee on the one hand and the promoters on the other 
hand, or, (0) failing agreement, by the Sheriff. Tenants for a term of 
years are further entitled to compensation for the damage done to 
their tenancy by reason of the severance of the lands required from 
those not required. 

The elements which go to constitute a claim under the Act are else- 
where dealt with, and reference is made to that portion of this work.? 

When: a tenant having a claim under £50 petitions the Sheriff 
in terms of secs. 21 and 22 of the Lands Clauses Act, and sec. 102 
of the Railway Clauses Act which latter enacts that “In all cases 
where any damages, charges, or expenses are by this or the special Act, 
or any Act incorporated therewith, directed to be paid, and the method 
of ascertaining the amount or enforcing the payment thereof is not 
provided for, such amount, in case of dispute, shall be ascertained and 
determined by the Sheriff; and if the amount so ascertained be not 
paid by the company or other party liable to pay the same within 
seven days after demand, the amount may be recovered by poinding 
and sale of the goods of the company or other party liable as aforesaid, 
and the Sheriff shall, on application, issue his warrant accordingly,” the 
Sheriff is entitled not merely to fix the bare amount of compensation, 
but to grant, at same time, warrant for arrestment and poinding after 
inducicee.? 

15. Question or LAW ARISING.—When a question of law arises 
in the course of an arbitration, the procedure differs materially in 
Scotland and England. In the former country an action of interdict 
may or may not be competent,* while in England a special case may 


1 Fx parte Cooper, 1864, 34 L. J. Ch. 373. 3 Glasgow District Subway Co. vy. Essle- 
Deas on Railways, pp. 181-2. mont, 12 June 1895, 22 R. 658. 
* See post, p. 277 et seg and 280 et seq. + Fleming v. Newport Rly. Co., 1883, 8 


A. C. 265. 
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be stated by the arbitrator for the opinion of the Court under sec. 19 
of the Arbitration Act, 1889, which applies equally to references under 
the Lands Clauses Act as to others. 

15. PromoreRS CANNOT OF CONSENT LimiT THEIR STATUTORY 
PowrrRs.—Promoters with statutory powers cannot bind themselves 
or their successors to limit or depart from the full exercise of their 
statutory powers, with a view to restricting the amount of compensa- 
tion presently payable.2_ This rule was well exemplified in the case of 
Ayr Harbour Trustees vy. Oswald, where it was held by the House of 
Lords that promoters, being a body of statutory trustees constituted 
for the management and improvement of a public harbour, in acquir- 
ing land under the compulsory powers of an Act of Parliament, which 
incorporates the Lands Clauses Act, cannot bind themselves and their 
successors to abstain from the full exercise of their statutory powers 
upon the land so taken, and therefore cannot, by tendering such an 
obligation, reduce the amount of compensation to the adjoining lands 
of the seller. 

Promoters may, however, competently give an undertaking that is 
not at variance or inconsistent with their statutory powers, and such 
undertaking may materially modify the question of compensation ;* 
as where a company, taking a portion only of the property, without 
causing “ material detriment” to the remainder, undertakes to provide 
a right of way to the owner over the portion taken. The arbiters are 
entitled in such a case to consider the sufticiency or otherwise of the 
proposed access in estimating the compensation due.* 


Sec. VI. PRINCIPLES OF COMPENSATION 


As has already been mentioned, compensation is due in Scotland 
under two main heads: (1) for the lands actually taken, and (2) for 
damage done to the lands by reason of the execution of the works under 
the statutory powers where land is taken. These may be embraced in 
one claim, or may be separate. The elements which go to constitute 
and make up a claim under each of these heads fall to be here con- 
sidered. 

The Lands Clauses Act, s. 61, enacts that “in estimating the 
purchase-money to be paid by the promoters, regard shall be had not 
only to the value of the land to be purchased or taken, but also to the 
damage, if any, to be sustained by the owner of the lands by reason of 
the severing of the lands taken from the other lands of such owner, or 


1 Cripps on Compensation, 4th ed., p. 95 ; 3 Gonty v. Manchester, etc., Rly. Co., 
Rhodes v. Airedale Drainage Commissioners, 1896, 2 Q. B. 489; ef. Caledonian Rly. Co. 
1876, 1 C. P. D. 402. v. Turean, 1898, A. C. 256. See also 


2 Ayr Harbour Trustecs v. Oswald, 23  Mulliner v. Midland Rly. Co., 11 Che IDs 
July 1883, 10 R. (H. L.) 85; Mulliner vy. 611. 
Midland Rly. Co., 1879, 11 Ch. D. 611. 4 Gonty, supra. 
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otherwise injuriously affecting such lands by the exercise of the powers 
of this or the special Act, or any other Act incorporated therewith.” 
There may be, therefore, three elements present in a claim for com- 
pensation for lands taken. Such a claim may embrace (1) the value 
of the lands themselves taken, (2) the damage caused by the sever- 
ance of the lands taken from those not taken, and (3) the extent to 
which the lands left are injuriously affected; and these considerations 
must be kept in view in ascertaining and assessing the amount of 
purchase-money or compensation." 

The provisions of sec. 61 with regard to the mode of estimating 
compensation are applicable whether the assessment is by arbiters, a 
jury, valuators, or the Sheriff? 

The Lord Chancellor (Halsbury) put the point tersely and truly: 
“Tn strictness the thing which is to be ascertained is the price to be 
paid for the land—the land with all the potentialities of it, with all 
the actual use of it by the person who holds it.” ® 

The criterion for estimating the value to be paid for the land 
taken by the promoters is the value of the land to the owner at the 
date of the notice to treat; that is the date of the contract of sale 
implied in the notice, and any alteration made after that date has no 
effect. This value may be ascertained either by (1) estimate of what 
value the land is to the owner, or (2) what it would cost to reinstate 
the owner as nearly as possible in similar subjects and under similar 
conditions.* The latter principle of valuation applies particularly 
where premises are taken, such as churches, schools, hospitals, and 
such like special institutions, which are carried on under peculiar 
conditions.® . 

The value of the land to the owner as at the date of the notice to 
treat, and the loss he will incur by having his land or his interest in 
the land taken away, is the basis upon which compensation is to be 
estimated.© The owner may have special beneficial rights or advan- 
tages in the land, or be subject to special restrictions in regard to it, 
which either increase or decrease its value to him, or in the market ; 
but in whatever way he does hold, it is the value to the owner or 
person having interest which forms the criterion for fixing the com- 
pensation, The principle of value to the owner or person having 
interest in the lands is well illustrated by the following well-known 


1 Commissioners of Inland Revenue vy. 5 London School Board v. S.-E. Riy. Co., 
Glasgow and S.-W, Rly. Co, 14 R. (HW. L.) 1887, 8 T. L. R. 710. The subject of rein- 
33, 12 A. CO. 315, statement is fully treated by L. Shand in 

2 See sec, 62, an award in an arbitration Corporation of 


°L. C, Halsbury, in Commissioners of Edinburgh v. N. B. Rly. Co., 25 Oct. 1892. 
Inland Revenue v. Glasgow and S.-W. Rly. See Browne and Allan on Compensation, 
Co., 14 R. (H. L.) 33, at p. 84, Appendix. 

‘ Streatham Estates Co. v. Public Works ® Penny v. Penny, 1868, L. R. 5 Eq. 285, 
Commurs., 1888, 4T. L. R. 766, 52 J. P.615; 87 L. J. Ch. 340. 
affd, on appeal (not reported), Cripps, 119, 
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case :—-A claimant was rector of three parishes in London, in the 
churchyards of which burials were prohibited by Order in Council. 
The Board of Works was authorised to take portions of these to form 
a new street, and the question raised was the principle on which the 
assessment of compensation should be based. On this Chief-Justice 
Cockburn said: “When Parliament gives compulsory powers, and 
provides that compensation shall be made to the person from whom 
property is taken for the loss that he sustains, it is intended that he 
shall be compensated to the extent of his loss, and that his loss shall 
be tested by what was the value of the thing to him, not by what will 
be its value to the person acquiring it. The plaintiff, as rector, could 
never have parted with these churchyards, and therefore to him they 
were perfectly valueless. The Metropolitan Board, it is true, will be 
able to apply the land to purposes which will give it an increased 
value, but that is no loss to the rector.” 4 

The value of the land to the promoters is neither a material nor a 
relevant consideration. The compensation is the purchase-money or 
price to be paid by the promoters for the land; but in estimating that, 
many elements are involved. Lord Young said: “The price of any 
commodity you choose to instance is not a simple but a very complex 
thing, being always made up and composed of many elements, such as 
(in the case of common merchandise) material, labour, profit, carriage, 
and so on. In the case of land compulsorily taken, the compulsion is 
an element of price none the less that experienced arbiters generally or 
invariably estimate it separately—usually by adding a percentage. So 
also severance, which always involves the consideration of possible and 
more or less probable use, is just an element of price, as it would 
certainly be, in fact, in a sale to one who greatly desired to acquire a 
piece of his next neighbour’s land and was willing to pay for the 
accommodation. It has really no bearing on the question that a 
valuation jury (although not a valuing arbiter) is required by the 
statute to estimate this element of price separately. It is matter of 
common experience that the purchaser of one of a pair of a set pays 
a higher price for breaking the pair or set, what he pays being never- 
theless just the price of what he buys.” ” 

Though the original cost of, and outlays upon, the premises does 
not determine the price to be paid for land taken, it may be an element 
to be taken into consideration in fixing that price; and so may ex- 
penditure bond fide made by the owner for improvements ;* but in 
fixing the value, any interest which might materially be affected by the 
works of the promoters when completed cannot be taken into account. 
It is very doubtful whether promoters could attempt to set off the prob- 


1 Stebbing v. Metropolitan Board of Works, 2 Per L. Young, in Oswald v. Ayr Harbour 
1870, L. R. 6 Q. B. 87. See Cockburn, Trustees, 24 Jan. 1883, 10 R. 472, at p. 489, 
C.-J. 3 Streatham Estates Co,, supra. 
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able enhanced value of the lands by reason of the completion of the 
works against a present claim; it has certainly been disallowed in the 
case of lands injuriously affected. The use, however, to which the 
lands are specially adapted, and might probably or are intended to be 
put, is a relevant and important consideration;? and where, for instance, 
agricultural lands suitable for building purposes, or physically adapted 
and might probably be utilised for the construction of reservoirs, or as 
a manufactory site, are compulsorily taken, the. potential or prospective 
value of the lands to the owner should be considered.? The basis of 
valuation would be higher in these than in the first case. “An owner 
is entitled to have the price of his lands fixed in reference to the 
probable use which. will give him the best return.” ¢ 

1. Waar COMPENSATION INCLUDES.—The compensation claimable 
includes all loss caused by taking the lands, and the compensation to 
be awarded includes not only the price or value of the lands taken, 
but all loss incurred to the persons having interest by that taking. 
“The company claiming to take lands by compulsory powers expel the 
owner from his property, and are bound to compensate him for all the 
loss incurred by the expulsion; and the principle of compensation 
there is the same as in trespass for expulsion.” ® 

2. COMPENSATION ror EXPULSION.—Expulsion is a proper element 
of compensation, and for this the damages due over and above the 
price of the lands themselves may embrace such matters as cost of 
removal,’ value of fixtures, loss of business profits, actual’ and 
even prospective® goodwill,® loss on forced realisation of stock, and 
such like. The question of “goodwill” is separately dealt with 
further on? 

If trade or other fixtures are removed, however, the owner is only 
entitled to compensation for their lessened utility.1 

In Jubb v. Hull Dock Company” a brewer’s premises were taken, 
and he was awarded a sum as compensation for the damage which he 
would suffer by reason of his having to give up his premises as a 
brewer from the date thereof until he could obtain suitable premises 

1 Senior v. Metropolitan Riy. Co., 1863, 7 Jubb v. Hull Dock Co., 1846, 9 Q. B. 


82 L. J. Ex, 225; Hagle v. Charing Cross 448 (cf. Reg. v. London Dock Co., supra) ; 
Rly. Co., 1887, L. R.-2 C. P. 638. D. of Buccleuch v. Metrop. Board of Works, 
* See Ripley v. Great Northern Rly. Co., 1871-2, L. R. E. & I. App. 418. 

1875, 10 Ch. App. 485; Reg. v. Brown, 8 Bourne v. Mayor of Liverpool, 1863, 38 
L.. R. 2 Q: By 630; 36 I. J. @. B. 822: L, J. Q. B. 15 ; Lanarkshire and Dumbarton- 
3 Reg. v. Brown, L. R. 2 Q. B. 630. shire Rly. Co. v. Main, 1895, 22 R. 912. 

* Cripps, Compensation, p. 108 (see also ® Bidder v. N. Staffordshire Rly. Co., 


cases quoted 72b7,, but not reported). 

> Ricket v. Metropolitan Rly. Co., 1865, 
34 L. J. Q. B. 257; see Erle, C.-J., at p. 
261; Jubb v. Hull Dock Co., 9 Q. B. 443; 
H. L. 1867, 2 L. R. E. & I. App. 161; ef. 2. 
v. London Dock Co., 5 A. & BE. 163. 

6 See p. 287, post. 
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‘in which to carry on his business. This principle has been given effect 
to in other cases. For instance, the owner of a public-house was held 
entitled to the additional value his property possessed for himself by 
reason of a stipulation in his lease that his tenant should take his beer 
only from him.t But when notice was given, and possession was yet 
not taken for two years, and the tenant claimed a loss of profits on 
his business during that period in respect of houses being pulled down 
in the neighbourhood by the promoters, this was held not to be a valid 
subject of compensation.? 

Tenants are entitled to compensation for bond fide ‘ibparhtone 
for removal, after notice, although the promoters subsequently intimate 
that they do not intend to take possession ;* or for loss occasioned by 
having taken, bond fide, new premises consequent upon the notice sDOTsE 
the promoters.* 

While the general proposition, as established by leading authorities,° 
is that owners or persons having an interest in the sense of the Lands 
Clauses Act are entitled to compensation, which shall include all loss 
occasioned by the compulsory taking of the lands, the lands must have 
been actually taken. No claim hes for temporary obstruction, and loss 
of trade profits caused thereby, if the land or premises are not taken ; 
the injury must be permanent.and “structural.”’ But there may be a 
claim for depreciation in value for the purposes of a particular trade 
or business, as distinguished from mere loss of profits;* and arbiters 
are further entitled to consider not only the value of the lands or 
premises as such, but as adapted to a particular business, such as a 
licensed public-house or an hotel.® 

3: COMPENSATION ror REMOVAL.—Where the subjects are in the 
occupation of the owner, he is entitled to compensation for the loss he 
sustains by removal, or for preparations bond fide undertaken, although 
removal may subsequently be unnecessary.’? 

Fixtures.—These, when heritable, belong to the owner, and com- 
pensation is payable to him. Landlord and tenant cannot claim the 
same fixtures, and the compensation should only be awarded to the 
real owner. But to whoever they belong, the promoters who take 
the premises require to take and pay for them, even although they 


1 Bourne v. Mayor of Liverpool, 18638, 33 
edn Qs Bs; lio 

2 Reg. v. Vaughan, L. R. 4 Q. B. 190. 

3 R. vy. Commrs. of Rochdale, 2 Jur. (N.S.) 
861. 

4 Morgan v. Metropolitan Rly. Co., 
ACEO ie 

5 Bigg v. Corporation of London, 1873, 
L. R. 15 Eq. 376; e.g. Ricket v. Metropolitan 
Rly. Co., supra; Jubb vy. Hull Dock Co., 
supra ; cf. Chamberlain v. W. E. of London 
Rly. Co., 1862, 31 L. J. Q. B. 201. 


ibe i 


6 Hagle v. Charing Cross Rly. Co., 1867, 
ON te Or Pe 688: 

7 Beckett v. Midland Rly. Co., 1867, 3 
L. R. C. P. 82, distinguished from Ricket, 
supra. 

8 Wadham v. N. £. Rly. Co., 1884, 14 
@) Bi D. 747, 16 Q. B. D, 2273 Belton’ v. 
London County Council, 1898, 62 L. J. Q. B, 
222. 

» Belton, supra. 

0 Gibson v. Hammersmith Rly. Co., 32 
L. J. Ch. 337. 
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are trade fixtures; but if they are removed, they will be required to 
pay only the loss occasioned by their being less valuable after 
removal.! 

Compensation is also payable for the expense of removing goods 
and furniture from the premises occupied to others taken, including 
depreciation of fittings or furniture specially adapted to the place, 
though not fixtures. Loss also sustained on goods or stock caused by 
compulsory removal or sale entitles to compensation. Any expense 
legitimately incurred in acquiring new premises, and removing thereto, 
form a valid claim for compensation.” 

Where promoters gave a tenant from year to year notice requiring 
him to give up possession in six months, but before the expiration of 
six months he was told that they did not intend to take possession, he 
was held entitled to compensation for any bond fide preparations for 
leaving the premises.* 

4, DEPRECIATION OF GooDWILL.—Where a person’s premises are 
taken, he is entitled, in addition to the value of his interest in the 
premises, to compensation for loss of custom or probable injury to his 
trade or business,‘ or, as it is termed, loss of “goodwill,” on the prin- 
ciple that such “goodwill” or “ possibility of profits” enhances the 
value of the property to the owner. The term “goodwill” is 
somewhat inaccurate and vague by reason of its elasticity. In 
certain circumstances it may form a very real ground of claim, 
whilst in others it. may be wholly inapplicable. Goodwill has been 
aptly styled “the possibility of profits,’ and is the trade connection 
which appertains to a person carrying on a particular trade under a 
particular name.and in particular premises. Now the promoters do 
not acquire this, and, so far at least as concerns the first two items of 
goodwill specified, these remain with the owner; and in many cases 
that being so, the last item is not so important, and loss need not 
necessarily arise. It is therefore only the loss arising from the prob- 
ability that having to change his premises to others probably less 
convenient for customers, he will sustain a loss, for which the owner is 
entitled to be indemnified® 

Although the element of loss of goodwill may be a negligible 
quantity, owing to equally convenient premises being available in the 
neighbourhood, an owner is entitled to compensation for an increased 
rent, or for a shortened lease, or such like incidents.® 

Kven where adjacent premises can be obtained, a jury is entitled 
to take into consideration a probable loss of business.‘ 


1R.v. Commrs. of Rochdale, 2 Jur. (N.S.) 4 Reg. v. Scard, 10 T, L. R. 545. 


861; Morgan v. Metropolitan Rly. Co., L. R. > Ramsay v. City of Glasgow Union Rly. 
4:C, Ps 97. Co., cited Deas’ Railways, p. 299 ; Bidder v. 
* Morgan v. Metropolitan Rly. Co., supra, N. Staffordshire Rly. Co., 4 Q. B. D. 412. 

8 R. v. Commissioners of Rochdale, 2 Jur, § Bidder, supra. See Bramwell, L.J., at 
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Where a person had carried on an old established business in a 
house the lease of which was about to expire, and had purchased the 
adjoining house, on the promoters requiring the second house the 
arbitrators were held to have rightly heard evidence as to profits 
made in the former house, upon which to base their estimate of the 
probable profits he might have made in the latter “Goodwill” 
as an element of compensation is generally less important in a 
widely extended or wholesale business than in a small retail one, 
which is naturally more dependent upon local custom within a limited 
area? 

There may also be a “local goodwill” (ie. “the probability of 
customers resorting to the particular old place”), or that, from special 
situation, the premises were attractive and caught the eye of chance 
customers: in such cases compensation is due and has been awarded.2 
A “personal” goodwill may exist, where the profits of a business, 
apart from the premises, are dependent upon the personal skill of the 
owner.’ 

Compensation for these items, such as loss of profits and good- 
will, from whatever cause or of whatever nature, may be given in 
a slump sum, unless there be different interests and claimants ;? 
but where compensation for such items is given, it is merely an 
enchancement of the value of the premises to the owner, and forms 
part of the whole price paid, and on which whole sum stamp duty is 
exigible.* | 

5. ReMOoTENESS OF DamMAGE.—The ordinary principles of law 
require here, as in other circumstances, that the damage must be 
direct,> and not consequential or remote. Thus a claimant was held 
not to be entitled to compensation for indirect injury to his trade, 
resulting from the diversion of traffic caused by the authorised act 
of lowering the roadway ;° and so also a seedsman had an experi- 
mental garden wherein he sowed seeds from stock, and according to 
the results warranted these seeds, whereby he got a superior price. 
A local board, in making a drain through the garden, tore up the 
plants and destroyed their identity, whereby the warrant could not be 
given. The Court, with hesitation, held that the damage was too 
remote for compensation.® 

6. Mobi OF ASSESSING COMPENSATION PAYABLE TO OWNER IN 
Posszession.—Where the value cannot be tested by reinstatement in 
similar premises, the compensation is to be estimated by the number of 
years’ purchase of the annual value to the owner which the circum- 


1 White v. Commissioners of Public Glasgow and South-Western Rly. Oo., 12 


Works, 22 L. T. 591. A. C. 315. 

2 Cooper v. Metrop. Board of Works, 25 ° Bigg v. Corporation of London, 1878, 
Ch. D. 472; Reg. v. Scard, supra. L. R. 15 Kq. 376. 

3 See Cooper, supra. 8 Clarke v. Wandsworth Board of Works, 
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stances may justify. This varies, as the property may be (@) agricul- 
tural, (b) feuing land, or (c) urban subjects. Though it may often be 
advisable to have these values worked out by men of skill, there yet 
prevails a general practice and principle upon which such estimates. 
are usually based. 

7. COMPENSATION FOR AGRICULTURAL LAND.—In the case of 
agricultural land, the general practice in Scotland is to value such at 
forty-five years’ purchase of the rental—this being taken at thirty 
years’ purchase as the value, with 50 per cent. on fifteen years’ pur- 
chase added in respect of the owner being compelled to sell or part 
with his land. But if such land be near a town and have a prospect- 
ive feuing or building value, that may be taken into account in fixing 
the compensation ;? or if, for instance, the land be near a reservoir, with 
a reasonable prospect of being used for building mills upon, that would 
form a legitimate element in computing compensation.* 

“Tf money have been spent on land for the purpose of developing 
it, the price paid and the money so spent are not conclusive evidence 
as to the value of the land: it is only evidence to be taken into 
consideration in ascertaining the value, and may be regarded or 
disregarded.t The adaptability of land for a particular purpose 
may be taken into account, even where the purpose is that purpose 
for which the land is taken. This question of “ adaptability ” was 
very fully discussed and carefully considered in a recent reference by 
Mr. Jameson, K.C., an excerpt from whose note will be found in the 
Appendix. 

8. Levine LAnpds—In the case of feuing land the practice is 
generally, if the ground be in the market for sale or advertised for 
feuing, to give from twenty to twenty-five years’ purchase of the esti- 
mated feu-duty, no allowance being made in this case for compulsory 
acquisition, but taking into consideration the burdens or restrictions 
that may affect the lands. Where the feu-duties are well secured by 
buildings, it is usual to give from twenty-five to thirty years’ purchase ; 
but from twenty-eight to thirty years’ purchase is common, and thirty- 
three years’ purchase has sometimes been given.® 

9. Urban SuBsEcTS—In the case of buildings in towns, no 
regular rule has been laid down except in. London, where the prac- 
tice is to compute the price at twenty years’ purchase of the net 
rental, with a fixed 10 per cent. added. In Scotland the rate varies 
from ten to twenty years’ purchase. The tenant in England, however, 
pays many taxes which are borne by the landlord in Scotland, and 


1 Deas on Railways, p. 275. >Re Arbitration, Ossalinsky, Countess, 

2 Reg. v. Brown, L. R. 2 Q. B. 6380. and Corporation of Manchester, Browne 

® Ripley v. Great Northern Rly. Co., 10 and Allan, pp. 115, 385, and App. p. 
Ch. App. 435. 719. 
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this fact is an important consideration in this connection. Good house 
property generally runs from fourteen to seventeen years’ purchase, 
inferior from ten to fourtsen, and shop property from sixteen to twenty 
years’ purchase, with 10 per cent. added in each case. 

10. COMPENSATION PAYABLE TO TENANT OR LESSEE. — The 
compensation payable to a tenant or lessee depends (a) upon what 
is taken, and (0) the unexpired term of his lease. If the whole sub- 
ject embraced in the lease be taken, compensation will be calculated 
on the difference between the actual rent paid and what the increased 
rent may be estimated to be worth to him. Practically it comes to be an 
assessment of the profit the tenant will lose by the taking of the subject. 

11. CompzysaTion For CuancEe In NATURE or TreNancy.— 
The interest of the tenant is to be determined as at the date of the 
notice to treat, and no interest in property created by agreement, or 
otherwise, after service of a notice to treat, entitles a person to com- 
pensation under the Lands Clauses Act.2 Thus where a tenant was 
entitled to possession exceeding a year at the date of the notice, but 
whose interest at its expiry was less, it was held that his interest was 
to be calculated as at the date of the notice, and that he was not to be 
treated as a yearly tenant. If, however, he be allowed to remain in 
possession after the expiry of the notice, he may derive such benefit 
therefrom as will be equivalent to his loss, and it would seem sufficient 
to estimate his loss in that event as from the date of possession ; but 
if by the service of the notice he suffers loss, he is entitled to com- 
pensation as from its date. A material change in the character of the 
tenancy, however, is a good ground for compensation ; for there is a 
great difference between a tenancy with a right to certain possession 
under a lease for a fixed and definite period and the precarious 
tenure of a “mere tenant at sufferance,” and a tenant is entitled to 
compensation if such a change in the nature and value of his occu- 
pancy is brought about by the promoters’ notice to treat.? No change 
in the position of parties can, however, be made after the date of the 
notice; or if there be, it does not give ground for compensation. Thus 
a tenant was held not entitled to claim compensation from a railway 
company in respect of his compulsory removal from subjects of which 
he was in possession, he not having obtained a written lease until after 
the company had given the landowner statutory notice of their inten- 
tion to take the lands, and the tenant had been duly warned to 
remove.t Notice by a railway company of their intention to take, 


1 Tyson v. Mayor of London, 20 Nov. 4 City of Glasgow Union Rly. Co. vy. 
1871, L. R.7C. P.18; Wilkins v. Mayor M‘Ewen & Co., 18 Mar. 1870, 8 M. 747; in 
of Birmingham, 1883, 25 Ch. D. 78. re Marylebone Improvement Act, 1871, 12 

2In re Marylebone Improvement Act L. R. Eq. 389. Cf. Carter v. Great Eastern 
(cw parte Edwards), 1871, 12 Kq. 389. Rly. Co., 1863, 9 Jur. (N. 8.) 618, 8S. L. T. 


32 Oranwell v. Mayor of London, 1870, at p. 197. 
L. R.-5 Ex. 284, 39 L. J. Ex. 193. 
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under their statutory powers, a portion of a farm was served upon the 
agents of the proprietor about one o’clock of the day on which the 
landlord signed the lease (previously signed by the tenant), with entry 
at the ensuing term. There was no evidence at what hour the land- 
lord signed the lease. It was held that a claim by the tenant against 
the railway company for compensation for loss of tenant’s profits was 
excluded, upon the ground that he had failed to prove that there was a 
completed personal contract of lease between him and his landlord at 
the time when the notice to treat was served, and that it was therefore 
unnecessary to determine whether possession under the lease was 
necessary to entitle the tenant to compensation.’ 

12. No ComMPENSATION IF TENANCY TERMINATED BEFORE 
DisturBAnc#.—If the lease or tenancy have actually terminated 
before the notice is served, or if sufficient notice is given by the 
promoters, after acquiring the landlord’s interest, or by the landlord 
himself, there is no such interference with the tenancy as warrants 
compensation.2 If the promoters allow the tenant to continue in 
possession after the expiry of their notice, and the tenant voluntarily so 
continue, he is not entitled to compensation in respect of such occu- 
pancy.* A landlord, after notice to treat has been served upon him, 
cannot by agreement or otherwise convert a weekly tenancy into one 
for more than a year, so as to give the tenant a claim for compensa- 
tion against the promoters.‘ 

In one somewhat special case a liferent lessee’s claim to compensa- 
tion for land taken by a railway company was held to have been 
effectually assigned to a sub-tenant for the period embraced in the 
sub-lease, although the same was entered into after the notice to take 
had been served on the landlord. H. had subset the subject of the 
liferent lease to B., to have an endurance of twenty-one years, 
but not till after the railway company’s notice. The result was 
that the right of H. to grant a right to the ground embraced in 
the notice was extinguished, but the obligation on H. to make 
over to B. his interest in the damages to be got from the company 
was unquestionable.  B.’s_ trustees got an assignation of H.'s 
claim against the company, with power to discharge the same; 
and the claim having been restricted to that extent, the Court 
admitted it, and allowed the arbitration regarding the value of the 
claim to proceed.’ 


1 North British Rly. Co. v. Lindsay, 30 


L. T. 277; ex parte Merrett, 1859, 2 L. T. 
Nov. 1875, 3 R. 168. 


471; Reg. v. Poulter, 1887, 20 Q. B. D. 
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Where a lease for a term of years contains fixed breaks, the 
tenant is entitled to compensation for the whole period embraced in 
the lease, subject to such deduction as may be considered due to the 
contingency of a sooner termination.!. Thus a tenant of a farm under 
a lease for ninteen years from Whitsunday 1892 to Whitsunday 
1911, which gave power to the landlord or tenant to terminate it 
at the end of six, eleven, or sixteen years from the date of entry, 
being deprived of land by a local authority under compulsory powers, 
claimed, in an arbitration under the Lands Clauses Act, 1845, com- 
pensation for loss of tenant’s profits on the basis of the lease extend- 
ing for the whole term, to Whitsunday 1911. The local authority 
contended that the lease should be taken as ending at Whitsunday 
1898, being the first fixed break after the compulsory acquisition. 
It was, however, held that the tenant was entitled to compensation 
on the footing that the lease endured to Whitsunday 1911, subject 
to such deduction as the arbiter might consider due to the con- 
tingency of its being brought to an end at an earlier date! Lord 
President Robertson there said: “The tenant had right to possess 
for nineteen years, subject to the contingency of the landlord avail- 
ing himself of one of the breaks. It is plain that the value of 
the tenant’s right under such a lease is less than that of a tenant. 
who holds for nineteen years certain. The difference between the 
two must depend on a variety of circumstances, giving rise to a 
proper question of valuation. The circumstances might lead the 
arbiter to think that the tenants were pretty safe not to be 
turned out at the first break, but that they would be turned out 
at the second break, or he might think that they were pretty safe 
for the whole term of nineteen years. But all these contingencies 
would have to be considered, and allowance made for them, the 
inevitable result being that the amount awarded must be less 
than would be due to a tenant for nineteen years certain. “On 
the other hand, it is equally clear that it would be erroneous in 
principle to confine attention to the profits to be earned before the 
first break. The tenant’s right is definitely higher than that of a 
tenant for six years, and its value is necessarily greater. It seems to 
me that the sound way of proceeding is to treat the tenant as a 
tenant for nineteen years, subject to contingencies which must to 
a greater or less extent diminish the chances of his continuing in 
possession.” ? 

13. Specrat Ricuts or AGREEMENTS.—Where there are special 
agreements which may modify or enhance the value of the interest 
in the lands, these must be taken into account in assessing the com- 
pensation, both as regards the owner and tenant. This is illustrated 


1 Fleming v. District Committee of Middle 2 Lord President (Robertson), in Meming, 
Ward of Lanarkshire, 1895, 23 R. 98, supra, at p. 101. 
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by a case already referred to,! where promoters took public-house 
premises in which the tenant was bound by agreement to take his 
beer only from the landlord, and the latter was held entitled to have 
this element of enhanced value considered in assessing the compensa- 
tion due to him. 

The principle of valuation in cases where there exist special 
agreements or undertakings is further exemplified by the case of 
Penny v. Penny, where a testator had bequeathed leaseholds in trust 
to his executors, subject to the obligation to permit his sons to occupy 
the premises at a reduced rent so long as they or the survivor 
continued to carry on business. A public body served a notice to 
treat. The executors claimed compensation for the interest which 
the testator’s whole estate had in the lands, and the sons also claimed 
compensation for the compulsory loss of their business. The general 
finding of the Court was that the executors were entitled to a gross 
sum in respect of the value of the testator’s lease, subject to a 
deduction of the value of the interest of the sons in the premises in 
consequence of their being compelled to cease carrying on their busi- 
ness. With regard to the estimation of the values of the respective 
interests, it was held that that of the executor was to be fixed at the 
time the premises were taken, and that the whole value of the pre- 
mises as at that date was subject to deduction in respect of the 
contingeney that the executor might have been compelled, under the 
will, by the sons’ continued occupancy, to take a reduced rent. The 
sons, on the other hand, were entitled to a sum equal to the present 
value of the improyed rent of the premises, beyond the rent and 
outgoings payable by them, under the will, for the residue of the 
term, during their lives and the life of the survivor, subject to a deduc- 
tion in respect of the chance that they would have discontinued to 
carry on business. 

So also if a lessee has a right to renewal of his lease, the deprival 
of that right is a proper subject of compensation ;* but if he have 
not the right, but only a mere probability or expectancy, such, though 
quite reasonable, and however well founded, does not give a right to 
compensation,* even though he may have expended money on the 
reasonable expectancy.® It has, further, been held in England that 
a written agreement for a lease, though void in law, was in equity 
equivalent to a lease, and gave a valid claim for compensation in 
respect of an interest greater than that of a yearly tenant;® while a 
tenant has been held entitled to compensation for outlay and improve- 
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ments effected on the property on the faith of lease found to be 
invalid. The principle of these two last decisions is open to question, 
and it is more than doubtful if it would be adopted in Scotland. 

A mere personal right, unless clearly incident to the ownership 
of land compulsorily taken, is not a proper element in fixing com- 
pensation ;* as when an owner of lands claims compensation for his 
own lands taken, and also in respect of a right of pre-emption held 
by him over the adjoining lands, without evidence being adduced that 
such right of pre-emption was incident to his own land. 

14, Promorers awD RusERvED RieuTs—Reserved rights and 
clauses of resumption are in general construed strictly against the 
lessor.* 

Rights reserved by the landlord or by the superior do not pass to 
the promoters on their acquisition of the lands under statutory powers, 
to the effect of enabling them, by the exercise of these reserved 
rights, to defeat an otherwise competent claim for compensation? 

Though the promoters acquire the interests of a superior or landlord, 
it does not necessarily follow that they can exercise all the rights of 
their author with reference thereto. Thus a tenant held a clay-field 
under a lease which provided that the proprietor should be entitled “ to 
resume and except from the clay-field any part of the lands at his 
pleasure.” A railway company acquired part of the lands from the 
proprietor under their statutory powers (the proprietor never having 
exercised his power of resumption). The tenant claimed that com- 
pensation should be awarded to him by arbitration, under the Lands 
Clauses Act. In a suspension brought by the railway company of the 
statutory arbitration, it was held that they were not entitled to found 
on the clause of resumption—Lord Benholme and Lord Ormidale 
holding that the right of resumption had not passed to the railway 
company; Lord Neaves holding that, whether the railway company 
had that right or not, they had taken possession, not under the clause 
but under their statutory powers, and subject to the condition attached 
thereto, and that they must pay compensation to those whose interests 
are injuriously affected by the exercise of their powers.’ 

Where, under their powers, statutory promoters acquire all or 
any of the reserved rights of the owners, they are strictly bound by 
the terms of the reservation, and these will be strictly interpreted 
against them.® 


1 Kx parte Cooper, in re North London Rly, 
Co., 1865, 34 L. J. Ch. 378. 

2 Clout v. Metropolitan and District Rly. 
Joint Committee, 1883, 48 L. T. 257. 
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The case of Caledonian Railway Co. v. Smith & Nimmo was some- 
what special, and the rubric of the report is here quoted wn eatenso ;L— 
A proprietor leased for nineteen years certain lime-works, limestone 
quarries, and the adjoining coal, and also some land. The lime-works 
were adjacent to a railway siding, at which the tenants loaded their 
lime. The lease contained a power to the landlord to resume “land” 
to the extent of several acres. It also contained a stipulation that 
in the event of the siding being used by others than the tenants, the 
tenants should have the exclusive access thereto at the east end. 
The lands having been subsequently feued to a railway company, they 
proposed, under the power of resumption, to take inter alia the 
accesses to the lime-works and the siding, substituting therefor others 
equally good, as they alleged, but not exclusive. It was held that 
they were not entitled to take the said accesses, in respect that 
(1) the power of resumption applied only to “lands,” while the accesses 
were fairly part of the lime-works; and (2) that the exercise of the 
power of resumption could not be allowed to override the stipulation 
for exclusive access.! 

So likewise a proprietor feued a part of a field on his property, 
together with free ish and entry thereto by the streets laid down on 
a plan, but in so far only as the same may be opened and not 
altered in virtue of the reservation of “full power and liberty to 
vary and alter the said plan or streets or roads thereon in so far as 
regards the ground not already feued.” A railway company sub- 
sequently gave notice to the superior that they intended to take, for 
the construction of their line, part of the field in which the feu lay. 
The railway was not formed for five years after service of this notice, 
and during that time there was an access for carts across the part 
of the field subsequently taken by the railway. When the railway 
was made, the vassal claimed compensation from the railway company 
under the 6th section of the Railway Clauses Consolidation Act, 1845, 
in respect that his lands had been injuriously affected by their 
operations, which had cut off the existing access, and had prevented 
the superior from making the streets or roads which the vassal 
maintained he was bound to make under the feu-contract. It was 
held that he was not entitled to compensation, because (1) there was 
no street opened in the sense of the feu-contract before the notice 
was served, and (2) the superior was not bound under the feu-contract 
to make any such street or road? Lord Watson expressed the 
opinion that the reservation of power “to vary or alter the plan or 
streets or roads” by the superiors afforded no answer to the claim 


1 Caledonian Rly. Co. v. Smith & Nimmo, ing Solway Rly. Co. v. Jackson, supra ; 
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for compensation, because the compulsory taking of part of his estate 
could not be regarded as equivalent either in fact or law to the 
exercise of that reserved power by the superior himself. 

15. Sorrapiziry or LAND FoR SpxEcIAL Purrosus.—The adapt- 
ability of land for particular purposes is a legitimate element of 
potential or prospective value, and may fairly be taken into considera- 
tion in fixing compensation. Thus where an arbiter had taken into 
consideration the exceptional value of lands on account of their special 
fitness for forming a reservoir or a water supply for manufacturing or 
other purposes, his doing so was upheld by the Court.! This element 
of value is not affected in any way by the fact that fitness of the land 
for a special purpose is the very purpose for which the land is being 
taken, the sole question and principle being what is the highest, 
present and potential or prospective, value of the lands to the owner. 
Where money has been spent on land in order to develop it, the price 
paid and the money thus spent do not form conclusive evidence as to 
the value of the land, but are only elements to be considered in ascer- 
taining this.? The owners of the soil in the bed of a river are entitled 
to compensation for the land taken, even with their consent, by the 
promoters for the construction of a bridge over the river.* 

Compensation may be payable in respect of a seam or bed of 
minerals although not at the time workable at a profit, if there is a 
chance of it being profitable in the future.® 

16. AccommopaTion WorKs.—< Accommodation works,” in the 
sense of the Railway Clauses Consolidation (Scotland) Act, 1845, s. 
60 (see Appendix), are works erected by the company (such as gates, 
bridges, arches, culverts, passages, fences, drains, watering-places for 
cattle, etc.) to make good any interruptions caused by the railway to 
the use of the lands through which the railway is made. The neces- 
sity for such works naturally arises when lands have been severed by 
the operations of the railway company. 

The nature and extent of such accommodation works is generally 
in practice fixed by agreement between the owner and the company, 
and the only duty then devolving upon the arbiter or the jury is to 
fix the compensation due for the lands taken, keeping in view that by 
the severance of certain of the lands detriment may have been done to 
their actual or to their potential value. Thus agricultural lands may 
by severance be rendered useless for building purposes, for which they 
may be physically adapted and reasonably destined. This fact, how- 


1 Riddle v. Newcastle Water Co., 13 June 2 Streatham Estates Co, v. Commissioners 
1879 (not reported, but referred to in Cripps, of Public Works, 1888, 4 T. L. R. 766. 
p. 108, 4th ed.). 4 Conservators of River Thames v, Victoria 


2 Manchester Corporation v. Countess Station and Rly. Co., L. R. 4 C. P. 59, 38 
Ossalinsky, 4 April 1893, not reported, but LL. J. C. P. 4. 
referred to in Browne and Allan, p. 718, and 5 Brown v. Commissioners for Railways, 
Cripps, 108, 15 A. C, 240, 
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ever, a jury or arbiters are entitled to consider, and are assumed to 
have considered, when originally estimating the compensation due.* 
There is thus obviated the difficulty presented by the Act, that in 
determining differences with respect to accommodation works,—their 
dimensions, sufficiency, and maintenance,—the Sheriff or two Justices 2 
can only have regard to the present and not to the prospective use of 
the lands, for it is only works with reference to the former use that 
the company is bound to execute. It can be easily understood that 
access by way of accommodation works to agricultural lands might 
be wholly inadequate if the lands were utilised for building purposes, 
and this is an element in estimating compensation for potential or pro- 
spective value. In such a case the jury or arbiters are entitled to 
estimate the damage by severance as if all access had been cut off* 
So too, for example, where lands have been severed, an arbiter can 
competently take into account the probable loss the owner might suffer 
by reason of a reservoir on the lands not taken being possibly utilised 
to supply mills, supposing them to have been erected on the portion 
taken.? 

Section 60 of the Railway Clauses (Scotland) Act * has a proviso 
that the company shall not be required to make such accommodation 
works in such a manner as would prevent or obstruct the working or 
using of the railway; but in such a case they must make additional 
compensation to the owners or occupiers of the land for the want of 
such works and in lieu thereof. 

17. Mines and Minerats.—There is an important distinction 
between the provisions of the Lands Clauses Act® and those of the 
Railway Clausés Act,° which it is necessary carefully to observe. The 
word “lands” in the Lands Clauses Act includes mines and quarries, 
and indeed everything above, in, or below the land taken, unless 
specially excepted ;” whereas a railway company is not entitled to any 
mines of coal, ironstone, slate, or other minerals under any land pur- 
chased by them, except only such parts as are necessary to be dug, 
carried away, or used in the construction of the works, unless the same 
shall have been compulsorily purchased ; otherwise all such mines are 
deemed to have been excepted from the conveyance of the lands$ 
There is, however, nothing to prevent a railway company from com- 
pulsorily purchasing the minerals if and when they require them.® 


1 R. vy. Brown, 1867, 86 L. J. Q. B. 322. 

2 Sec. 61. See. 63, ‘‘additional works.” 

3 Ripley v. Great Northern Rly. Co., L. R. 
10 Ch. 485. 

4The corresponding English Act is 8 
Vict. 20, ss. 68-75, 

° Lands Clauses Consolidation (Scotland) 
Act, 8 Vict. c. 19 (corresponding English 
Act, 8 Vict. 18). 

° Railway Clauses Consolidation (Scot- 


land) Act, 8 & 9 Vict. 83 (corresponding 
English Act, 8 Vict. 20). ; 

7 Secs. 8-6, 8 Vict. 19 ; secs. 3-6, 8 Vict. 
18 ; Errington v. Metropolitan, etc., Rly. Co., 
1881, 19 Ch. D. 559. As to the meaning 
of a reservation of minerals, see Lord Provost 
of Glasgow vy. Farie, 1888, 138 A. C. 657. 

® Sec. 70 (8 & 9 Vict. 33) (sec. 77 of English 
Act). 

® Errington, supra, 
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Failure to observe this distinction between the two Acts might 
conceivably occasion grave inconvenience; if, for instance, lands 
were acquired and compensation assessed and paid under the 
Lands Clauses Act, and the owners had either granted or thereafter 
were to grant a lease of the minerals under such lands to a third 
party. 

With regard to mines and minerals, the usual difficulty by which 
arbiters and parties to an arbitration are faced is to know what the 
law regards as such ; but what follows below will probably sufficiently 
indicate the principles of the law in this connection. 

The term “lands” in the Lands Clauses Act as distinguished from 
the Railways Clauses Act, includes mines, and a railway company may 
take such compulsorily, where or when required, notwithstanding the 
provision in the Railway Clauses Act as to taking the surface only ;! 
and both under that Act and the Railway Act it is competent to in- 
clude such subjacent or adjacent minerals as may be required in the 
notice to treat, compensation for which falls to be settled in the same 
manner as in other cases under the Land Clauses Act.2 When lands 
are taken, under the Railway Clauses Act, for the construction of a 
railway, the terms of sec. 6 of that Act are to be read with reference 
to the Lands Clauses Act.2 “ Mines and minerals” include not only 
beds or layers of minerals underground, but all minerals not on the 
surface, irrespective of the method of winning or working the same. 
The question whether it is a mine or not is independent of the manner 
of working, and what a company acquires on purchasing the surface is 
the upper soil and sub-soil, whether clay, sand, or gravel, and that clay 
forming part of the soil or sub-soil passes to the company.* All sub- 
stances below the surface got for manufacturing or mercantile purposes, 
and of merchantable value,’ may be held to be minerals. But common 
clay forming the surface or sub-soil is not considered mineral,* 
although clay obtained by digging below the surface seems to be; 
and gravel, fire-clay, or the like, or marble, ironstone, or limestone 
below the surface or sub-soil is included as minerals, in the sense of the 
Acts, in a reservation of mines or minerals ;® also freestone and other 
stone usually got by quarrying? (although, apart from statute, accord- 


1 Errington vy. Metropolitan District Rly. 7 Midland Rly. Co. v. Haunchwood Brick 


Co., 19 Ch. D. 559; Diwon v. Caledonian, 
etc., Rly. Co., 1880, 5 A. C. 820. 

2 Smith v. Great Western Rly. Co., 1877, 
3 App. Cases, 165, 47 L. J. Ch. 97. 

3 Midland Rly. Co. vy. Robinson, 1889, 15 
A, ©. 19, 

4 Lord Provost of Glasgow v. Farie, 1888, 
13 A. C. 657, per L. Watson. 

5 Nisbet Hamilton y. North British Rly. 
Co., 1886, 13 R. 454, 

6 Hext v. Gill, 1872, L. R. 7 Ch. App. 699. 


Oo., 1882, 20 Ch. D. 552 ; Loosemore v. 
Tiverton and North Devon Rly. Co., 22Ch. D. 
25; Midland Rly. Co. v. Miles, 33 Ch. D. 
632, 

8 Midland Rly. Co. v. Checkley, 1867, 
L. R. 4 Eq. 19 (ch Harl of Jersey v. Neath 
Guardians, 22 Q. B. D, 555). 

9 Bell v. Wilson, 1 Ch. 803 ; Jamieson v. 
North British Rly. Co., 1868, 6 S. L. BR. 
188 ; Glasgow and South Western Rly. Co. v. 
Bain, 1893, 318. L. R. 98. 
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ing to Scotch Law, “ mines and minerals” do not include a freestone 
quarry +); and limestone also falls within the reservation, even though 
worked from the surface.” 

In an action brought by a proprietor against a railway company 
which had, under the Railway Clauses Act, 1845, acquired part of his 
lands for the construction of their line, and obtained a conveyance of 
the ground without mention of minerals, for the value of stone removed 
by the railway company from the side of a cutting many years after 
the line had been opened for traffic, it was held, after a proof, (1) that 
the company was entitled to all the mineral in the lands conveyed to 
them down to foundation-level of the line, whether “dug, or carried 
away, or used” in the actual construction of the line or not; (2) that 
the stone removed from the sides of this cutting was, in point of fact, 
of no merchantable value, and was therefore not “mineral” within 
the meaning of the Act; and (3) that the removal of the material was 
proved to be necessary for the continual safety of the line, and that 
therefore the operation complained of was part of the “construction” 
of the line? 

18. Lanps CLAusEs AND RAILWAY CLAUSES AcTS.—The provi- 
sions of the Lands Clauses Act apply to the taking of lands for all 
undertakings of a public nature, while the Railway Clauses Act applies 
to railway undertakings in particular. 

Compensation for lands taken or injuriously affected under either 
Act is, however, determined in the manner provided by the Lands 
Clauses Act, and the two Acts have, in the main, to be read together * 
for this purpose. 

So far as arbitration under the provisions of both Acts is concerned, 
what has already been said as to the procedure and general law is 
sufficient. It must, however, be remembered that the Railway Clauses 
Acts form a large and very important code of law by themselves, with 
which this work does not profess to deal, except so far as the provisions 
thereof illustrate or relate to the Lands Clauses Act, and other subjects 
pertinent to the general scope of this volume. Reference is made, for 
any detailed inquiry, to the well-known authorities on these special 
Acts, and that branch of law. 

19. AgreEMENTS INCONSISTENT wiTH StATuTORY PowrERsS— 
When the exercise of compulsory powers is inconsistent with existing 
agreements, the latter cannot be enforced against the person bound. 
Thus where a lessee’s interest is taken by the promoters, though 

1 Menzies v. Harl of Breadalbane, 1 Shaw’s ° Nisbet Hamilton v. North British Rly. 
App. 225. Co., supra. 

* Midland Rly. Co, v, Robinson, supra ; “Sec. 6 Railway Clauses Consolidation 
Dixon v, Caledonian Riy. Co., 5 A. C. 820. (Scotland) Act, 8 & 9 Vict. 33. 
See also Wisbet Hamilton v. North British » See, e.g., Deas ; Browne and Theobald ; 


Rly. Co., 1886, 18 R, 454, Hodge, Godefroid, and Shortt on Railways ; 
Browne and Allan on Compensation ; ete. 
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assignees be excluded under the lease, or the lessee be expressly 
restricted from assigning without consent of the landlord, this right of 
the lessor is removed by the operation of the Act, and the lessee is not 
bound to obtain the consent, or to procure an apportionment of the 
rent between himself and the company;! nor is the lessee liable for 
the subsequent breaches of the agreement when the property is taken 
from him under compulsory powers by a railway company, as the 
agreement is discharged by the statute. But where the performance 
of existing agreements is not inconsistent with or rendered impossible 
by the exercise-of the compulsory powers, they continue effective and 
binding. So a lessee will be liable for damages in respect of breaches 
of agreement committed after the notice to treat and before the assign- 
ment to the company, the measure of damages being the amount by 
which the lessor’s reversion had become deteriorated at the date when 
the company took possession under the assignment.? So also a person 
having a lease for a term of years, with a power to terminate the same 
on six months’ notice, gives that notice because a railway company will 
soon require his rights, is not then entitled to recover compensation for 
the remainder of the duration of his lease, but only for the unexpired 
period of the notice.* 

Where a land-owner had his land taken, and he had also a right of 
pre-emption over adjoining lands which were not taken, it was held 
that the right of pre-emption was personal, and that the promoters 
were not bound to purchase or pay compensation for its reduction in 
value by reason of the land being taken.2 Nor does a right for 
directors to use a room at certain times for certain purposes, and for a 
certain clerk to use a desk in an office, in either case constitute a 
tenancy so as to give a right of compensation.® 

20. ProsPecTive, FUTURE, OR POTENTIAL VALUE OF LANDS.—In 
estimating compensation it is quite legitimate to take into account not 
only the value of the land as at the time for the purpose for which it 
is used or dedicated, but also the probable value for any other likely 
purpose at no distant date, as prospective feuing value ;’ and where a 
person had constructed a reservoir on adjacent land from which cotton 
mills might have been supplied with water, he was found entitled to 
compensation for loss of prospective profits on the water supply to the 
mills.® 


1 Slipper v. Tottenham and Hampstead Rly. 
Co., 1867, L. R. 4 Eq. 112, 36 L. J. Ch. 841. 

2 Baily v. De Crespigny, 1868, L. R. 
4Q. B. 180. 

3 Milis v. Guardians of East London 
Union, 1872, L. R. 8 C. P. 79. See also 
Wainwright v. Ramsden, 1839, 5 M. & W. 
602. 

4 Reg. v. Poulter, 1888, 20 Q, B, D. 132, 
57 L. J, Q. B. 1388. 


5 Clout v. Metropolitan Joint Commttee, 
48 L. T. 257, 

6 Municipal Freehold Land Co, vy. Metro- 
politan, etc., Rly. Co, 1C. & HE, 184, 

7 Reg. v. Brown, 2 Q. B. 630. 

8 Ripley v. Great Northern Rly. Co., 1875, 
10 Ch. App. 485, 81 L. T. 869. See also 
Reg. v. Justices West Riding, Yorkshire, 1 
A. & G. 563. 
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Where the compulsory purchase of lands has interfered with pre- 
parations involving considerable time, with a view to rendering the 
land suitable for a particular purpose, an owner or tenant may be 
entitled to compensation for prospective or anticipated profits from 
such preparation, at least during the period that would elapse before 
other lands could be similarly prepared. Thus an arbiter, in 
estimating the value of a tenant’s interest in two acres of a market 
garden taken by a railway company under compulsory powers, took 
into consideration the following facts, which he held to be proved: 
—(1) That for three years the ground taken had been under pre- 
paration for growing fruit-trees, etc., in the shelter of glass-houses 
of a special construction, which the tenant was about to erect, but 
had not erected when he received notice to treat; (2) that it would 
take three years to prepare other ground for the same purpose ; 
and (3) that the annual profit the tenant would reasonably have been 
expected to make during the three years was £250 per acre—and on 
this basis fixed the compensation for loss of profits during the three 
years. In an action of reduction of the arbiter’s award brought by the 
railway company, on the ground that he had allowed compensation for 
profit to be derived from buildings which were not on the ground at the 
date of the notice to treat, it was held that it was within the arbiter’s 
jurisdiction to determine the profit the tenant would probably have 
made from the ground had he not been disturbed in his possession, 
that the award was not wlira vires, and that the Court had no juris- 
diction to disturb it. 

21. INTEREST PAYABLE ON THE PuRCHASE-MonzyY.—The question 
of interest should be made matter of contract or express stipulation 
wherever practicable; but it is subject to the same rules which govern 
the ordinary relations between seller and purchaser, and is exigible in 
virtue of a contract express or implied, or by virtue of the principal 
sum having been wrongfully withheld and not paid on the day when 
it ought to have been paid. If, however, the creditor leaves the claim 
under the Act for years “unascertained and unexamined,” interest 
will not run until the debt has been established and the precise 
amount ascertained.? 

In Scotland the general rule is that interest only runs from 
the date of the award or the completion of the purchase, if, as is 
usually the case, that terminates the owner’s possession. If, how- 
ever, the promoters have entered on possession of the lands by 
virtue of sec. 84, then the owner, whether he takes the bond 
or deposit or not, is entitled to interest at 5 per cent. from the 
date of entry. Or if entry be postponed till one of the usual re- 
moving terms, it would seem that interest should only run from 


' Lanarkshire and Dumbartonshire Rly. * Caledonian Rly Co. v. Carmichael, 28 
Co, vy. Main, 16 July 1895, 22 R. 912. June 1870, L.R. 2 Scots-App. 56. - 
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that period, the test then being the possession. “If the pro- 
moters of an undertaking do not enter on the lands till the pur- 
chase-money is paid or deposited in bank, then it is reasonable 
that no interest should run prior to the date of payment, for the 
owner up to that time is left on possession of his land and the 
railway company of their money. Sec.-84, however, provides for a 
different set of circumstances. A privilege is there given to the 
promoter, namely, that he may enter on possession without the 
landowner’s consent although the compensation has neither been paid 
nor consigned. It seems reasonable that the Legislature should 
provide for payment of interest when the payment of the price 
of land of which the company has taken actual possession is in- 
definitely postponed. But I do not think the matter is left to 
stand on implication, for payment of interest is expressly provided for 
in the statute. The 85th section provides that in the event of the 
promoters entering before payment of the price, they are to give 
security in two different forms.” + 

If the price is to be fixed by a third party, interest is not payable 
till that be done;? but if the promoters take possession before the 
price is fixed, interest is payable, as in the ordinary case, from the 
date at which they do so ;* or if they do not take possession after the 
price is fixed, they are liable in interest from the date when they could 
have had possession and got the rents. A purchaser who before the 
completion of the purchase exercises acts of ownership over the land 
purchased, must pay interest on the price pending delay in the 
completion of the contract; though that be caused by the seller, and 
the land be untenanted, so that he receives no rents and profits from 
it;° but if the purchase-money be lying deposited idle, and notice has 
been given thereof to the seller, he will not be allowed interest 
during delay by his fault.° The seller must account to the pur- 
chaser for rents or profits received subsequently to the time 
when interest becomes payable,® unless through the fault of the 
purchasers the occupancy has not been beneficial to the seller ;7 but 
if the occupancy has been beneficial, a fair rent will be allowed to the 
company.® 


1Per L, Kinnear, in West Highland 
Rly. Co, v. Place, 21 Feb. 1894, 21 R. 
582. 

2 Catling v. Great Northern Rly. Co., 18 
W. R. 121. 

3G. Rhys. v. Dare Valley Rly. Co., 1874, 
L. BR. 19 Eq. 93; Birch v. Joy, 1851, 3 
H. L. 555. See also in ve Hecleshiil Local 
Board, 13 Ch. D. 365. 

4 Re Piggott v. Great Western Rly. Co., 
1881, L. R. 18 Ch. D. 146. Sce also Binks 
v. Lord Rokeby, 1818, 2 Swans. 222, 


See also Spencer Bell v. London and North- 
Western Rly. Co., 38 W. R. 771. 

5 Ballard v. Shutt, L. R. 15 Ch. D. 122. 
See also Blount v. Great Southern and Western 
Rly. Co., 2 J. Ch. R. 40. 

6 Regent’s Canal Co. v. 
Beav. 575, 26 L. J. Ch. 566. 

7 Leggott v. Metropolitan Rly. Co., Ll. R. 
5 Ch. 716. 

8 Metropolitan Rly. Co. v. Defries, 2 
Qi B.D) 887. 


Ware, 1857, 23 
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It is competent if the price be not paid by a certain date, to 
exact increased interest upon it.! 

It has further been held in England, that when a sum of money 
is paid into court on the award of an arbiter, and on appeal a larger 
sum is allowed, interest from the date of the first payment to the date 
of the second is payable on the difference ;* and if the company agree 
to pay the price and interest from delivery of title to completion of 
purchase, but before completing pay the money into court, interest 
ceases to run from that date,? unless in such circumstances interest 
have been demanded, and the company be held to have acquiesced.* 

Interest when not otherwise payable, may become so by reason 
of undue delay or negligence, as when money by arrangement was 
paid into bank pending approval to be paid into court, but the 
company did not apply to have this done till long after approval, and 
they were held liable in interest at 5 per cent. from the date of the 
contract to the date of their motion to pay into court.° 

In England, generally when money is paid into court the Court 
has no jurisdiction to make any order as to interest on the purchase 
price ;® and so when the Great Western Railway Company paid the 
price of settled property into the Bank of England, the sellers could 


not apply under the Act to charge the company with interest for the 
period it lay uninvested.’ 


Sec. VII. CoMPENSATION FoR INJURIOUS AFFECTION OF LANDS 


Compensation may be claimed in Scotland under the Lands 
Clauses Act not only for the value of lands taken, but also for 
“injurious affection” of lands, but only where a portion of the owner’s 
land has been taken, and damage has at the same time been done to 
the remainder. This ground of compensation has given rise to much 
conflict of opinion, particularly in England, and to many decisions as 
to what, in various circumstances, constitutes “injurious affection” in 
the sense of the statutes. 

There is a curious anomaly in the law on this point applicable to 
Scotland as distinguished from England which it is important to 
observe ; but except for this distinction, the principles laid down and 
elaborated in a long series of diversified cases, although largely 
English decisions, are equally applicable to both Scotland and England. 


1 Herbert v. Salisbury and Yeovil Rly. Co., 4 Re parte Earl of Hardwick, 1 D. M. & 
L. R. 2 Hg. 221; Pryse v. Cambrian Rly. G. 297. 
Col, bake 2)Obe 444, ° Chambers v. White, 14 Jur. 1129. 
* In ve Shaw v. Corporation of Birming- 8 Re Divers, 1 Jur. (N. 8.) 995. 
ham, L. R. 27 Ch. D. 614. 7 White ex parte re Great Western Rly. 
* Re Navan and Kingscourt Rly. Co., Co.,9L. J. Ex. in Eq. 9. 
Ir. L. R. 10 Eq. 118; Lewes v. South Wales 
Kily, Co., 22 L. J. Ch. 209. 
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The distinction between the law of the two countries on the 
question of “injurious affection ” arises from the presence of sec. 68 of 
the English Lands Clauses Act, to which there is not any correspond- 
ing section in the Scottish statute. 

Prior to the judgment of the House of Lords in the case of The 
Metropolitan Board of Works v. McCarthy} it was considered in 
England, as in Scotland, on the authority of the leading cases of 
Brand v. The Hammersmith Railway Co.,2 and The Duke of Buccleuch 
v. The Metropolitan Board of Works; that compensation for injurious 
affection could only be claimed under the Lands Clauses Act where 
lands of the same owner had been actually taken, and that, in other 
cases, owners, none of whose lands had been taken, had a remedy for 
injurious affection of their lands only under the provisions of the 
Railways Clauses Acts, the Waterworks Clauses Act, or other Acts 
authorising undertakings of a public nature, containing similar pro- 
visions as to injurious affection. The case of The Metropolitan Board 
of Works v. McCarthy,t however, which turned upon and interpreted 
the 68th section of the English Lands Clauses Act, 1845, established 
for England that compensation can be claimed under that Act for in- 
jurious affection even where no part of an owner’s land is taken, or any 
right or burden incidental thereto, as well as in the case where damage 
has been done to the remaining lands of an owner, part of whose pro- 
perty has already been taken. The case, however, is special to England. 

1. No COMPENSATION DUE IN SCOTLAND UNLESS LAND TAKEV.— 
In Scotland an owner has not a claim for compensation, either under 
sec. 20 or sec. 61 of the Lands Clauses Consolidation (Scotland) Act, for 
injurious affection unless his land, or part of it, has been actually 
taken by the promoters; although under sec. 6 of the Railway Clauses 
Act, or sec. 6 of the Waterworks Clauses Act, or other Acts containing 
similar clauses as to injurious affection of lands, an owner is entitled 
to compensation wherever subjects are injuriously affected, whether 
his land be taken or not. 

It will be noticed that by the 61st clause of the Scotch Act a 
claim for damage in respect of the “injuriously affecting lands” les 
only in regard to such lands as are specified in the clause,—ze. lands 
purchased or taken,—or to the severing of such from lands not taken ; 
so that in Scotland it is a condition precedent to a claim of damages 
for injurious affection that land of the claimant shall be taken. In 
England, however, though sec. 63 is substantially the same as sec. 61 of 
the Scottish Act, and would be so limited, sec. 68 of the English Act 


11874, 7 L. R. (H. L.) 243, 48 L. J. poration of Yeovil, 1876, L. R. 2 C. P. D. 


C. P. 385. 99; Ferrar v. Commissioners of London 
4 1869.7. Rf. LL. 171, Sewers, 1869, 38 L. T, Ex. 102. 
$1870, 5 L. R. Ex. 221. 51847, 10 & 11 Vict. 17; 1863, 26 & 27 


4Supra. See also R. vy. St. Lukes, Chel- Vict. 93—together these form ‘‘ The Water- 
sed, 1871, L. R. 7 Q. B. 148; Stone v, Cor- works Clauses Act.” 
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provides that “if any party shall be entitled to any compensation in 
respect of lands, or of any interest therein, which shall have been 
taken from, or injuriously affected by the execution of the works, and for 
which the promoters of the undertaking shall not have made satis- 
faction under the provisions of this or the special Act, or any Act 
incorporated therewith,” the claimant is entitled to have such settled, 
if above £50, by arbitration or a jury. We have thus the vexatious 
anomaly between the law in the two countries operating injuriously 
as regards claimants in Scotland since 1845—that whereas a person 
whose lands are injuriously affected in England, without any of his 
land being taken, is entitled to compensation,’ in Scotland such a 
person has absolutely no redress. The hardship of such an anomaly 
has been somewhat modified by the fact that in the Railway Clauses 
Act, 1845, the Waterworks Clauses Act, 1847, and some other private 
Acts, a clause regarding injurious affection of interests, on the lines of 
the English clause, has been introduced. 

There is also the fact that probably the majority of promoters in 
the cases under consideration are railway companies, who are subject 
to the provisions of the Railway Clauses Acts regarding injurious 
affection, except in so far as they may be able to get these modified 
by their special Acts, so that the injustice done to an owner in 
Scotland, none of whose lands may have been taken, has not been 
emphasised in the courts. But the anomaly still remains in cases 
under the Lands Clauses Acts, and there seems no reason for its 
continuance, or why the laws of the two countries should not be assimi- 
lated in this respect, and the application of the principles of the 
decisions upon the Acts of the two countries made uniform throughout. 

2. Novice not REQUISITE WHERE LAND NOT TAKEN.—Whete pro- 
moters do not intend to take land, they do not require to serve a notice 
upon the owner of lands that might be injuriously affected by the 
undertaking ; and the initiative lies with the owner in the case of a claim 
for compensation on account of his lands being injuriously affected.” 

It is only where promoters require to purchase lands that they are 
bound, by sec. 7 of the Lands Clauses Act, to give notice, the reason there 
being that an owner is entitled to know the extent and situation of his 
land desired tobe taken, inorder that he may frame his claim for compensa- 
tion with sufficient information upon which to go; and further, because 
the notice to treat and the Act itself practically constitute a contract of 
sale, between the owner and the promoters, of the land required. These 
considerations are not present in the case of land which may be injuri- 
ously affected; there, “the promoter has no information to give.” 3 


1 Glover v. North Staffordshire Rly. Co., 2 Don v. North British Rly. Co. and 
16 Q. B. 912; Metropolitan Board of Works Newport Rly. Co., 1878, 5 R. 972. 
v. McCarthy, supra. 3 See Don v. North British Rly. Oo., etc., 


supra, per L. P. Inglis. 
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3. CorRESPONDING SECTIONS or THE Scorcu AND Enarisu Acrs. 
—The compensation clauses of the Scottish and English Acts, while 
identical as regards the Railway Clauses Acts (8 & 9 Vict. 33, and 
8 & 9 Vict. 20), are, as regards the Lands Clauses Acts (8 Vict. 19, 
and 8 Vict. 18), respectively sec. 3, the interpretation clause in both 
Acts ; sec. 9, providing for the compensation for lands taken from parties 
under disability, and for permanent injury to such lands; sec. 17 and 
sec. 18 of the two Acts, with regard to notice of intention to take lands, 
and readiness to purchase or compensate for damage; secs. 20 and 21 
of the Scottish Act, which are essentially the arbitration clauses of Act, 
corresponding to secs. 22 and 23 (and, to a modified extent, sec. 68) 
of the English Act; sec. 48 of the Scottish Act, which deals with 
assessment of compensation by a jury, corresponds with sec. 49 of the 
English Act, and both provide that a jury shall consider, in addition 
to the value of the lands, the damage done by their severance, or for 
their being otherwise injuriously affected. Secs. 56 and 58 respectively 
of the two Acts deal with the assessment by valuation of the purchase- 
money and “the compensation to be paid for any permanent injury to 
such lands.” Sec. 61 and sec. 63 respectively of the two Acts deal 
generally with the elements, including injurious affection, to be con- 
sidered by the parties assessing the compensation under the Act, 
namely: In England, justices, arbitrators, or surveyors, as the case 
may be (vide sec. 63); and in Scotland the corresponding parties being 
the Sheriff, arbiters, valuator, or jury (vide sec. 62). 

4. PRINCIPLES UPON WHICH KicgHT TO COMPENSATION FoR IN- 
JURIOUS AFFECTION DETERMINED.—The general principles upon 
which compensation for injurious affection is based apply equally to 
practically all undertakings of a public nature, whether compensation 
is sought under the Lands Clauses Act or the Railway Clauses Act, 
the Waterworks Clauses Act,? the Public Health Act, or other public 
statutes containing compensation clauses, subject to the exception 
before explained. There is, however, a distinction in the application 
of the principles upon which a claim of compensation is admitted for 
injurious affection, according as the lands injured are held along with 
others taken, or independently. 

In the former case an owner is entitled to compensation for 
injury to his lands caused by the use as well as by the construction 
of the statutory works; and also for “the full consequential loss which 
his lands may sustain not only by the immediate but also by the 
probable future or prospective use of the lands taken.” * 


1 Ricket vy. Metropolitan Rly. Co., 1867, 3 In re Stockport, etc., Rly. Co., 1864, 33 
L. R. 2H. L. 175; Hammersmith Rly. Oo. UL. J. Q. B. 251, 10 L. T. 426, followed and 
vy. Brand, 1869, L. R. 4 H. L. 171. affd. in Cowper Essex v. Acton Local Board, 


2 New River Co. v. Johnson, 1 EH. & E. 1889, 14 A. C. 153. See further on this 
435. See Browne and Allan on Compensa- point, post, pp. 235-243, 
tion, p. 129, 
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On the other hand, where compensation is claimed in respect of 
injury to lands held independently of lands taken, the right to such 
compensation is determined according to certain well-defined principles, 
established by decision in the House of Lords, and considerably more 
restricted in their application than where the lands injured are held 
along with others taken. These principles are thus briefly sum- 
marised : '— 

1. The damage must be the result of the statutory authority. 

2. The damage must be of such a nature as would have formed a 
good ground of action but for statutory authority. 

3. The damage must be an injury to property, not merely personal 
or to trade. 

4, The damage must be caused by the execution of the works and 
not by their subsequent use. 

These tests were only arrived at after much conflict of opinion, 
The first principle may be accepted as agreed to by all the judges, 
and may be regarded as conclusively and finally settled. With regard 
to the other three, however, when we find Lord Westbury and Lord 
President Inglis, two of the greatest judges of their day, strongly 
dissenting, though the law laid down must meantime be accepted and 
acted on, the grounds thereof deserve scrutiny, and the principles are 
not to be extended. 

Lord Westbury said: “My Lords, I take it that the decisions have 
introduced into this subject two vicious and erroneous conclusions— 
the one, first by my Lord Campbell, when he decided that the words 
‘injuriously affected’ would have no operation except they gave a 
remedy for such particular injury only as could have been actionable 
before the company had acquired their statutory powers. I have 
already stated at length, in other cases, the conclusion I have arrived 
at on the statute, that, taking it altogether, the word ‘injuriously’ did 
not mean wrongfully in the sense of illegally, but that it meant only 
damnously or prejudicially. To that conclusion I still adhere. Another 
vice or error was introduced, I think, when we decided that the 
particular loss sustained by the inhabitants of a house, in respect of 
things done by the company, which did not touch the house, but most 
materially affected the comfort of the inhabitants thereof and their 
enjoyment of the property, was not an injury. I think that was 
highly erroneous; for the test undoubtedly is this: does the thing 
done detract from the marketable value of the premises? If the 
inhabitants of the house are exposed by the thing done to perpetual 
inconvenience, that inconvenience diminishes most sensibly the value 
of the premises, and in that sense it is an injury done to the premises, 
and a deterioration of the value thereof. I lament, again, that in 


‘See Cripps on Compensation ; Browne and Allan on Compensation; Browne and 
Theobald ; Deas on Railways, 
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Brand's case the word ‘construction, which occurs in the introductory 
heading of the clause, was held to mean the execution of the works 
alone. Undoubtedly, I could not have concurred in that view. It 
seems to me to have had the effect of depriving parties of compensation 
for clear injury, to which they were mostly justly entitled. 

“With these limitations, I concur in this, that what is the result 
of the legitimate use of the railway cannot be made the subject of a 
claim of compensation after the railway has been made. Whatever 
is done by the company in pursuance of their powers, and done 
without neglect and without an excess of their authority, is a legiti- 
mate consequence of the statutory enactments, and must not be con- 
sidered as doing injury to anyone.” ! 

Lord President Inglis said: “It was said during the argument that 
when a railway company acquires the land of a neighbouring proprietor, 
it becomes invested. with all the powers of the former owner, and that 
if the company does nothing more than he was entitled to do, it is not 
liable in damages. But I must reject that doctrine, although I see it 
has received the countenance in the obiter dicta of some very learned 
persons, for it is clearly against the true construction of the Act of 
Parliament, and I entirely agree with Lord Westbury that the words 
‘injuriously affected, as used in this and other similar statutes, do not 
mean ‘ wrongfully ’ or ‘unlawfully,’ but that the words are used in a 
popular sense as meaning deteriorated in value. Accordingly, although 
this railway bridge is no doubt made across a public street, yet if it 
has the effect of causing injury to this property, either by interfering 
with or diminishing the light or otherwise, it was, I apprehend, quite 
within the power of the jury under this statute to give damages for 
that injury, notwithstanding of the bridge being in fact across a public 
street. The reason why this case differs from that of Ogilvy? is that 
in that case the only injury complained of was the obstructing the 
use of a public road; while here that is not the nature of the injury, 
for the injury complained of is not injury to the street, but to the 
property of the owner whose land is taken, and which adjoins both 
the street and the bridge.” ? 

The views of these judges seem more consistent with legal principle 
and justice than those laid down in the present authoritative cases in 
the House of Lords; and it will accordingly be found that in sub- 
sequent cases, in applying these principles, consistency has not always 
been well maintained. The strictness of the application is being re- 
laxed, and possibly, on a new test case arising, the just and equitable 
views of Lord Westbury and Lord President Inglis may yet prevail. 


1 City of Glasgow Union Rly. Co. v. 3 Per L. P. Inglis in City of Glasgow 
Hunter, 30 June 1870, 8 Macph. (H. L.); Union Rly. Co. v. Hunter, 22 Jan. 1869, 7 
L. Westbury, at p. 165. Macph., 411, 


2 Caledonian Rly. Co. v. Ogilvy, 1856, 2 
Macq. at p. 243. 
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(1) Damage must be Result of Statutory Authority.— Compensation 
is given by the statute only for what 1s authorised thereby, and noe 
for anything done in excess of or outwith the powers of the statute. 
If damage be caused by anything done, not authorised by the statute, 
no protection is afforded thereby, and an action at common law is the 
proper remedy.” 

Statutory powers must be exercised with due care and respect for 
the rights of others. Where negligence is not present, an action is 
incompetent for damage caused by the exercise of the statutory powers, 
and compensation is only exigible under the Act.* 

Where, however, statutory powers are exercised so negligently as 
to cause damage, compensation for injurious affection is incompetent, 
and an action in ordinary form is the competent and proper remedy ;° 
although it may be a good defence to an action to enforce payment of 
compensation for negligent damage, that such has been assessed in 
respect of matters which give no right to compensation under the 
Act. 

Statutory powers must not be exercised carelessly or negligently, 
but in a proper manner and within the scope of the Act authorising 
them; otherwise a claim for statutory compensation by reason of 
injurious affection will be excluded, and an action will be the only 
competent remedy: as where a railway company constructed an 
embankment so carelessly as to flood the adjoining houses ® or lands ;7 
or where a water company, empowered to construct a reservoir for 
storage, to compensate millowners for other water taken, so constructed 
it as to foul the stream;* or where damage is caused by flooding, 
owing to insufficient drainage ;® or a nuisance was created by a gas 
retort ;!° or where mills were hindered in their working by reason of 
a local board subtracting from a river a large quantity of water to 


1 Caledonian Rly. Co. v. Colt, 1860, 3 
Macq. (H. L.) 833 ; Imperial Gas Light Co. 
vy. Broadbent, 1857, 7 D. M. & G. 436, 7 
Clark’s H. of L. Cases, 600; Ywrner v. 
Sheffield and Rotherham Rly. Co., 1842, 10 
M. & W. 425, 3 Rail. Cases, 222. 

2 Brine v. Great Western Rly. Co., 1862, 
2B. & S. 402, 31 L..J. Q. B. 101; Cale- 
donian Rly. Co. v. Colt, supra; Clowes vy. 
Staffordshire Potteries Waterworks Co., 1872, 
8 Ch. App. 125. 

3 Brine, supra ; Lawrence vy. Great North- 
ern Rly. Co., 1851, 16 Q. B. 643. 

4 Cowper Essex v. Local Bourd of Acton, 
1889, 14 A.C. 153; Hammersmith, ete., Rly. 
Co. vy. Brand, 1869, L. R., 4 H. GL. 171; 
Vaughan v. Taff Vale Rly. Co., 1860, 29 
L. J. Ex. 247. 

5 London, Brighton, etc., Rly. Co. v. 
Truman, 1885, 11 A. C. 45; Lawrence vy, 


Great Northern Rly. Co., 1851, 16 Q. B. 
643 ; Biscoe v. Great Eastern Rly. Co., 1878, 
L. R. 16 Eq. 636; Brine v. Great Western 
fly. Co., supra; Clothier vy. Webster, 31 
L, J. C. P. 317 ; Samuel-v. Edinburgh and 
Glasgow Rly. Co., 1849, 11 D. 968; Ware 
v. Regent's Canal Co., 1858, 28 L. J. Ch. 
153 ; Lord Chancellor, at p. 157. 

° Brine v. Great Western Rly. Co., supra, 

7 Lawrence v. Great Northern Rly. Co., 
20 L. J. Q. B. 293. 

8 Clowes v. Staffordshire Potteries Water- 
works Co., 1872, 8 Ch. 125. 

* Samuel v. Edinburgh and Glasgow Rly. 
Co., supra. See also M‘Intyre v. Macgavin, 
1893, A. C. 268. 

1° Imperial Gas Light and Coke Oo. v. 
Broadbent, 7 H. L. Cases, 600. See also 
Attorney-General v. Imperial, etc. > Gas Co., 
7 Ch, D. 217, 
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flush a sewer ;* or where mineral workings, which a railway company 
had refused, after notice (under sec. 71 of the Railway Clauses Act), to 
buy, were flooded owing to the company, in the course of their 
operations, removing an impervious superstratum of clay. 

Where, however, works authorised are carried on without negli- 
gence, an action is excluded, even though a nuisance is created thereby, 
and statutory compensation for injurious affection is alone exigible.? 

(2) The Damage must be of such Nature as but for the Statutory 
Authority would have formed a Good Ground of Action—This proposition 
embodies the law of England on the subject as settled in the House 
of Lords.t In Ricket’s case, which established the proposition authori- 
tatively, the facts were that the plaintiff was the owner of a public- 
house, the usual access to which by a public street had to be blocked 
up during the construction of a railway, and a temporary passage by 
a wooden bridge substituted for a period of twenty months, when the 
access was restored. A claim having been made for loss of profits, 
the jury returned a verdict finding that no damage had been done to 
the structure of the premises, but assessing compensation at £100 in 
respect of interruption of business, A special case was then brought 
before the Queen’s Bench upon the question whether the loss of 
customers by the plaintiff in his trade under the above circumstances 
was such damage as entitled him to recover from the company, which 
the four judges answered unanimously in the affirmative. On appeal in 
error to the Court of Exchequer, the finding was reversed by four to two. 
On appeal to the House of Lords the judgment in Exchequer was sus- 
tained by Lords Chelmsford and Cranworth, Lord Westbury dissenting. 

An action is excluded where compensation is payable under the 
statute ;° such compensation, however, is only for damage caused by the 
operations of the company within their statutory powers. Within 
these limits, too, the Courts have put a somewhat strict and technical 
construction upon the term “ injurious affection.” There must be more 
than mere personal inconvenience, there must be proprietorial right, to 
entitle to compensation,® and the damage occasioned must be so 
“structural” as actually to depreciate the marketable value of the 
property for all purposes.” 


1R. v. Darlington Local Board, 35 L. J. 
@: B. 45. 

2 Bagnall vy. London and North-Western 
Rly. Co., 1862, 7 H. & N. 423. Cf. Dunn v. 
Birmingham Canal Oo., 1872, 8 L. R. Q. B. 42, 

3 London, Brighton, and S. Coast Rly. Co. 
v. Truman, 1885, 11 A. C. 45. 

4 Ricket v. Metropolitan Rly. Co., 1867, 
L. R. 2.He L. 175. See also Glover v. 
North Staffordshire Rly. Co., 16 Q. B. 912 ; 
in ve Penny v. South-Eastern Ily. Co., 
1857, 7 E. & B. 660, 26 L. J. Q B. 225; 
Beckett v. Midland Rly. Co., L. R. 3 C, P. 


20 


82—Willes, J., at p. 94; Caledonian Rly. 
Co. v. Ogilvy, 1855, 2 Macq. 229; Metro- 
politan Bowrd of Works v. McCarthy, 1874, 
7 L. R. H. L. 243—L, C. Chelmsford, at p, 
187 ; Caledonian Rly. Co. v. Walker's Trs., 
1882, 9 R. (A. L.) 19—L. Watson, at p. 38. 

5 See cases cited at note 4, p. 304. Also 
London, Brighton, and S. Coast Rly. Co. v. 
Truman, supra. 

6 Caledonian Rly. Co. v. Ogilvy, 1855, 2 
Macq. 229. 

7 City of Glasgow Union Rly. Co. vy. 
Hunter, 1869, 7 M. 411—L. P. Inglis ; Word 
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Thus compensation might be allowed for depreciated market value, 
though, in assessing the same, evidence of loss of trade might not be 
admissible." 

The rule laid down in the case of Metropolitan Board of Works v. 
McCarthy, following Ricket’s case, and the previous decisions to the 
effect? that the proper test is to consider whether the act done in 
carrying out the works in question is an act which would have given 
a right of action if the works had not been authorised by Act of 
Parliament, has been followed, in England, in several subsequent cases ; 
but Lord Watson pointed out that the rule thus formulated in 
England does not apply with precision to the law of Scotland, which 
does not in cases like that under consideration recognise that dis- 
tinction between the remedies of action and indictment upon which the 
test is founded in England. “ But that,” observed his Lordship, “ which 
satisfies the test—that which gives a right of action in England—has 
been defined in the case of McCarthy, as well as in previous decisions. 
When an access to private property by a public highway is inter- 
fered with, the owner can have no action of damages for any personal 
inconvenience which he may suffer in common with the rest of the 
lieges. But should the value of the property, irrespective of any 
particular uses which may be made of it, be so dependent upon the 
existence of that access as to be substantially diminished by its 
obstruction, then I conceive that the owner has, in respect of any 
works causing such obstruction, a right of action if these works are 
unauthorised by Act of Parliament, and a title to compensation under 
the Railway Acts if they are constructed under statutory powers.” § 

In an early case in the Court of Session an owner whose lands 
had been taken by a railway company was held entitled to claim 
compensation for injury done to remaining lands by a level-crossing 
over a road which did not belong to him, but formed the access to his 
property, although that property was not immediately adjacent to the 
point where the crossing was constructed. -This, however, has been 
overruled in later decisions in the House of Lords, and cannot now be 
regarded as a precedent. 

A proprietor entitled to damages in respect of injury to his pro- 
perty, through which a railway had been carried, is not entitled to 
damages for injury by a level-crossing to a parish road, which formed 
the usual access to the turnpike road from the gate leading to his 
mansion-house.® 

It being conceded that, according to English authority, the 


v. Metropolitan, ete., Rly. Co. 1886, 17 * Per L. Watson, in Caledonian Rly. Co. 


Q. B. Di 12's 1870; 3) M. (By LE) 6b a, 
Westbury. 

1 Metropolitan Board of Works v. Howard, 
1889, 5 T. L. B.. (A. L,) 782. 

* For an exhaustive list of these, see Deas 
on Railways, p. 810, 


v. Walker, 29 Mar. 1882, 9 R. (H. L.) 19, 
at p. 38. 

* Scottish Central Rly. Co. v. M*Alley, 12 
June 1850, 12 D. 999. 

° Caledonian Rly. Co. v. Ogilvy, 30 Mar, 
1855, 18 D. (H. L.) 20, 
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damage complained of must be actionable apart from the statute, 
it is always a question as to what constitutes such damage. Actual 
structural damage, of course, grounds an action, as where the 
ordinary right of support, adjacent and subjacent, to property or 
buildings is interfered with ;1 and also in the case of rights in air, 
light, water ; compensation, in lieu of action, may also be competently 
claimed under the statute (subject to what has already been said) on 
account of injury to access to property,? risk of fire, smoke, dust, noise, 
vibration, amenity, loss of privacy, and the like, all of which may, in 
certain circumstances, constitute such real rights that their invasion 
may detrimentally affect the value of the property. Such injuries, 
for which compensation may be claimed are over and above such 
claims for damage as may be due for removal, loss of profits, value of 
fixtures, or goodwill. It does not affect the right to compensation, if 
admitted, that the damage is not permanent but only temporary, 
although the fact is important in fixing the amount.’ 

The principles thus stated were succinctly summarised by Lord 
Chancellor Selborne in the case of the Caledonian Railway Co. v. 
Walker’s Trustees ;* and after reviewing the authorities his Lordship 
enunciated certain propositions as deducible from the cases of Ogilvy, 
fiicket, McCarthy, and Brand, and the principles upon which compen- 
. sation for injurious affection or damage is exigible:—(1) Where 
the right of action, which would have existed if the work in respect 
of which compensation is claimed had not been authorised by Parlia- 
ment, would have been merely personal, without reference to land or 
its incidents, compensation is not due under the Acts; (2) where 
damage arises, not out of the execution, but only out of the subsequent 
use of the work, then also there is no case for compensation; (3) loss 
of trade or custom, by reason of a work not otherwise directly affect- 
ing the house or land in or upon which a trade has been carried on, 
or any right properly incident thereto, is not by itself a proper subject 
for compensation ; (4) the obstruction, by the execution of the work, 
of a man’s direct access to his house or land, whether such access be 
by a public road or by a private way, is a proper subject for com- 
pensation. 

(3) The damage must be an injury to property, not merely personal 
or to trade.—It is settled that an owner is only entitled to compensa- 
tion for loss from an injury either immediate or immediately conse- 
quential to interest in lands, and not for any injury to his trade or 
business, or mere personal loss or inconvenience. This is the broad 
principle or test laid down by the judges in the English cases already 


1 Metropolitan Board of Works vy.  ford’s opinion <bi, here said to be no authority 
McCarthy, supra. to the contrary. ) 

2 See p. 308 et seq. 41882, 19K. (H. L.), 19 L. R. A. C. 259. 

3 Ford v. Metropolitan Rly. Co., 1886,17 (This was a case brought under the Railway 
Q. B. D. 12—Esher (M.R.), at p. 20. (Ricket Clauses Act.) 
vy. Metropolitan Rly. Co, and Lord Chelms- 
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referred to;+ and the test of the soundness of the basis of such a 
claim is whether the marketable value of the property, independently 
_of any particular trade or business, is depreciated in consequence of 
the alleged damage. Such damage must, further, according to English 
authority, be such as would have grounded on action but for the 
statutory authority.” 

(4.) The Damage must be caused by the Execution of the Works 
and not by the subsequent Use thereof—tIt is conclusively established 
that only damage caused by the construction and not by the 
use of the authorised works is a competent subject of compensation.® 
The ground upon which this principle or proposition has been 
rested, is that there is no obligation under the statute on promoters 
to pay compensation for damages necessarily arising through the 
use of the works under the powers given by the statute. Thus the 
annoyance or damage caused by vibration, noise, and smoke of 
passing trains after the construction of the works, if not caused by 
improper working, affords no ground of compensation.* This principle 
is very clearly illustrated by the case of The Attorney-General v. The 
Metropolitan Railway Co.,° where an aperture for ventilating a 
tunnel running under some ground purchased by the railway 
company at the back of a dwelling-house was enlarged some years 
after the construction of the tunnel; and although the result 
was that owing to the increased quantity of smoke and foul air 
emanating from the opening, the house became undoubtedly depre- 
ciated in value, it was held that no statutory compensation was due, 
the damage being caused by the use of the works, and not by their 
construction. ~ 

In an early case, before the passing of the Lands Clauses Act, 
where an action was raised by a party against the Edinburgh and 
Glasgow Railway Company for damage alleged to have been caused 
to his farm, in consequence of the formation of the railway and the 
insufficiency of their works, the defence was stated that the action 
was incompetent, the special statute (Edinburgh and Glasgow Railway 
Act, 1 & 2 Vict. c. 58) having provided a special tribunal for the 


1 See p. 193, ante, note’, See also R. v. 
Vaughan, 1869, L. R. 4 Q. B. 190; Metro- 
politan Board of Works v. Howard, 1889, 5 
T. L. R. 732. Cf. Mayor of Dublin v. 
Dowling, 1880, 6 L. R. (Irish) 502. See 
also Caledonian Rly. Co. v. Ogilvy, supra. 

* See, in addition to authorities already 
cited at pp. 805, Beckett v. Midland Rly. 
Co., 1867, 3 C. P. 82; Chamberlain v. 
West End and Crystal Palace Rly. Co., 32 
L. J. Q. B. 1783 City of Glasgow Union 
Lily, Co. v. Hunter, 1870, 8 M. (H. L.) 156; 
Broadbent v. Imperial Gas Light Co., 26 
L. J. Ch. 276 ; Hagle vy. Charing Cross Rly. 
Co., 1867, 2 C. P. 688, 


* Hammersmith Rly. Co. v. Brand, supra ; 
affirming 2. v. Pease, 1830, 4 B. & Ad. 30, 
and Vaughan v. Taff Vale Rly. Co., 1860, 
5 H. & N. 679; Caledonian Rly. Oo. 
v. Walker's Trs., 1881, 7 A. ©. 260% 
Cowper Essex v. Acton Local Board, 1889, 
14 A. C. 153; London and Brighton Rly. 
Co. v. Truman, 1885, 11 A. CO. 45; Otty of 
Glasgow Tly. Co. v. Hunter, 1869, 7 Macph. 
408. 

4 City of Glasgow Rly. Co. v. Hunter, 
supra; Hammersmith Rly. Co. v. Brand, 
supra; in re Penny, supra, : 

51894, 1Q. B. 384, 
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determination of questions of damage arising from the execution. of 
the railway works; but this defence was repelled, and it was held 
that the provisions of the special statute with regard to compensation 
applied only to the original construction of the railway, and not to’ 
questions of damage arising from the insufficiency of the works that 
might subsequently occur... The principle here enunciated is thus 
quite consistent with those laid down and followed in the subsequent 
cases under the Lands Clauses and other similar Acts. 

A railway company authorised by a special Act to construct 
certain railways in Glasgow, was by one of its clauses, bearing to be 
for the protection of the corporation of Glasgow, bound to make such 
alterations on sewers affected by the construction of the railway as 
the corporation might deem necessary. It was held that sec. 6 of 
the Railway Clauses Act did not apply to damage to lands caused by 
the construction of sewers under sec. 41 of the special Act, as such 
damage was not caused by the construction of the railway, and the 
section of the special Act regarding sewers was quite distinct from the 
question of the construction of the railway authorised by the Railway 
Clauses Act.” 

A railway company, in virtue of its powers, constructed across a 
river, half a mile above a ferry, a railway bridge and a foot-bridge, 
the latter being used by persons going to the railway station and 
other places, whereby the traffic on the ferry fell off, and it had to be 
given up. It was held that compensation for this damage could not 
be recovered, on the ground that the injury to the ferry was occasioned 
not by the construction but by the use of the works, and that an 
action would not have been competent even if the statutory powers 
had not been given.® 

So a house adjoining a railway was actually injured by the 
vibration of the trains, and damage was caused by the noise and 
smoke after the construction of the works, but no compensation was 
held to be due in respect of these facts, though it would be due for 
vibration caused during the construction of the works.‘ 

It is difficult to find the real principle for compensation on this 
head amid such perplexing subtlety of reasoning, caused by the 
departure from the broad principles of justice enunciated by Lord 
Westbury.» <A patent fallacy in all this subtlety is to discard the 
use of property as a test of its value. Without a use property is not 
of any value; and how a jury or arbiters could assess compensation 
without taking into account the use to which a property may be put, 
or “the number of years’ purchase it would fetch on sale,” it is not 


1 Samuel y. Edinburgh and Glasgow Riy. 1877, 2 Q. B. D. 224, overruling 2. v. 


Co., 8 Mar. 1849, 11 D. 968. Cambrian Rly. Oo., L. R. 6 Q. B. 422. 

2 Caledonian Rly. Co. v. M‘Bride, 8 Dee. 4 Hammersmith Rly. Co. v. Brand, supra ; 
1891, 19 R. 255. Penny, supra. 

% Hopkins v. Great Northern Rly. Co., 5 In City of Glasgow Union Rly. Co. y. 


Hunter, 1870, 8 M. (H. L.), at p. 165, 
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easy to see. Still such is the law, and it must be followed till some 
strong case arise calling for its being put on a sounder and more 
equitable basis. 


Sec. VIL]. Wuat constitutes Injury TO LAND 


Promoters are entitled to use the land according to its natural 
character, and any loss, damage, or inconvenience caused thereby does 
not give ground for compensation, unless in so doing they interfere 
with some right created either by law or by contract.1_ Thus a railway 
company excavated land not contiguous, but near a sewer, which 
thereby lost its lateral support and burst; but it was held that no 
compensation was due, as no right to lateral support had been acquired 
for the sewer either by use or statute. Where, however, the sub- 
jacent. or adjacent support to which an owner has a legal right is 
injured or interfered with, and structural damage is caused, that 
owner has sustained loss and damage.? So also buildings which inter- 
fere with an adjoining owner’s prospect may be erected, and no 
compensation will be exigible unless the owner possesses, either by 
law or contract, a servitude of light.® 

1. Accuss To PreMIsES.—Where the value of the lands or premises 
is depreciated by the execution of promoter’s works cutting off or 
interfering: with his access, and not a mere personal inconvenience is 
created, compensation is due. Thus the lessee of four houses on a 
highway, and eight others in course of erection on a new road at right 
angles to the highway, was held entitled to compensation from a 
railway company which had obstructed the highway and rendered the 
access less convenient, and depreciated the value of the houses.t A 
spinning-mill was 90 yards from and parallel to an important main 
thoroughfare in Glasgow. Streets which were level afforded direct 
and easy access for all sorts of traffic to Eglinton Street, one of the 
main thoroughfares of the city. By the works of the company that 
direct access to Eglinton Street was altogether cut off, a more distant 
and circuitous access, crossing the railway by a bridge with rather a 
steep gradient, being substituted for it. Another direct access to 
Eglinton Street from the back of the premises was also rendered less 
convenient. The House of Lords, affirming Court of Session, held 
that the owner’s property had been injuriously affected, and that he 
was entitled to compensation although no land was taken.5 

Compensation under the statutes was held due where, by the 
erection of an enbankment, the width of a highway opposite the 


1 Wilson v. Waddell, 1872, A.C, (Scotch) 2 Ch. 158; Eagle v. Charing Cross Rly. Co., 


95. See L. Blackburn, at p. 99. supra. 

2 Metropolitan Board of Works vy. Metro- * Chamberlain v. West End Rly. Co., 
politan Rly. Co., L. R. 38 C. P. 612. supra. 

* Brett v. Imperial Gas Light Co., 1866, > Caledonian Riy. Co. v. Walker's Trs., 


29 Mar, 1882, 9 R. (H. L.) 19. 
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claimant’s house was reduced from 50 to 33 feet, and its value, whether 
for selling or letting, was materially diminished thereby, while the 
access of light and air was also obstructed;! and also where the 
raising of the level of a public road rendered the claimant’s house 
damp and unwholesome.? But if the interference with the access by 
a public highway or navigable river does not injuriously affect the 
lands or premises themselves, but merely causes personal inconvenience 
either to a private owner or the public, or causes loss of trade, this is 
held not to be such an injury as entitles an owner to compensation.2 
Where, however, the premises are rendered less valuable for all pur- 
poses, compensation is payable.* Thus the Metropolitan Board of 
Works built a new bridge across a river, and made a new highway to 
the bridge and closed the former highway, which ended at the riverside, 
so that shops in that locality became less valuable; it was held on 
that ground that there was a right of compensation, «e. that the 
property was depreciated for all purposes.? Lord Herschell observed, 
in that case: “If a house were rendered less accessible to customers, 
that might diminish the value of the house for all purposes, although 
the evidence which was given with reference to the actual loss of 
trade, and the decreased number of years’ purchase it would fetch on 
sale, ought not to have been admitted.* But if an owner has not 
suffered any injury to his rights of ownership through the obstruction 
of a public road, he could not maintain an action at common law in 
respect thereof although there had not been statutory power to create 
the obstruction, and he has no right to compensation.° 

The same principles apply to access by or to water as to inter- 
ference with access by land.° If the access from lands or premises to a 
public road or street or navigable river on which the lands or premises 
abut be taken away or rendered less convenient, and the value of these 
is depreciated in consequence, the owner is entitled to compensation.” 
And, in the like circumstances, an owner is entitled to compensation 
although his lands or premises do not abut on the public road or navig- 
able river where the work, in causing the injury, has been executed.§ 


L. R. 3 C. P. 82; Buccleuch v. Metropolitan 
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Rly. Co., 1859, 10 Ir. C. L. Rep. (N. S.) 1874, L. R., 7 H. L. 248; Lyon v. Fish- 
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8 Ricket v. Metropolitan Board of Works, Attorney-General of Straits Settlement v. 

supra; &. v. Metropolitan Board of Wemyss, 1888, 13 App. Cases, 192 ; North 

Works, 1869, L. R. 4 Q. B. 358. Shore Rly. Co. v. Pion, 1889, 14 App. Cases, 
4 Metropolitan Board of Worksyv. Howard, 628. 
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It was held in an early case, under a private Act, that compensa- 
tion was not payable for a loss arising to owners of a brewery through — 
the deterioration of water of a public river from which the brewery 
was supplied by pipes, as the right to the water was one common to 
all the king’s subjects ;! and, similarly, where the occupier of premises 
adjoining the Thames had been in use to draw water from the river, 
and to bring barges to a draw-dock, for the purposes of his business, 
and he was obstructed in using these privileges, whereby his business 
suffered, it was held that as the claimant’s premises had no right to 
these privileges as pertinents or servitudes, and the right was a public 
one, the injury being personal and not done to land or to some interest 
in land, “and not claimed as an easement to the particular tenement,” 
there was no ground for compensation.” 

Where a feuar had a right by feu-contract to use such streets or 
roads as might be opened, as laid down on a building plan, which the 
superior had the option of varying, and a railway company took 
part of the general building estate, on which no roads had been 
opened, but by their works blocked up a proposed street,—it was 
held that as the superior was not under obligation to continue the 
building plan, and as the roads had not been opened, the feuar had 
no right of action against the landlord, and therefore no right of 
compensation.? 

A right of access from private property to a public thoroughfare, 
whether such thoroughfare be a road,* river,® or the sea,° is an incidental 
right to the ownership of land which gives the owner a claim to 
compensation if interfered with in such a way as to cause damage. 

Mere incdnvenience caused by a level-crossing near a dwelling- 
house does not form a ground of compensation however considerable 
the inconvenience may be, if the house or lands themselves be not 
depreciated in value.’ 

2. LigHT AND ArR.—Material interference with light and air is 
a “structural” injury sufficient to entitle to compensation.’ 

In certain circumstances the interference with the light and air 
may not diminish the saleable value of the premises, but only render 


1 Reg. v. Bristol Dock Co., 1810, 12 East, 


of Works, 33 L. J. Ch. 877; Buccleuch v. 
429, 


Metropolitan Bourd of Works, supra, 


Reg. v. Metropolitan Board of Works, 
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them less suitable for the claimant’s trade purposes, and it may yet 
be held that compensation is due by reason of structural injury, no 
regard being had to the fact that the presence of the works has 
enhanced the value of the property, which would otherwise have been 
injuriously affected.'| This case, though apparently opposed to, is yet 
quite consistent with the principles already stated. 

3. Water Rkicuts.—Interference with water rights, if material, 
and such as, but for the statutes, would ground an action, is a 
sufficient ground for compensation; as where a stream is cut off,? or a 
stream or reservoir is polluted,® or the flow of water is diminished,‘ or 
is, apart from mere negligence, unduly increased, and causes damage 
thereby,> or where the exercise of the statutory powers deprives a 
water-owner of possible or prospective profits from its possession.® 
But interference with water arising out of acts which any proprietor 
may do on his own land, without liability, will not ground a claim for 
compensation ;7 as where a claimant’s well is deprived of the water 
which, but for the construction of a tunnel on the company’s lands, 
percolated through and supplied it.8 An owner has even been held 
entitled, in the ordinary exercise of his rights, to drain away water 
supplying public waterworks.® 

4, Risk or Frre—Probable danger of fire from the construction 
and presence of the works is an element of compensation; as where 
the inflammatory nature of the buildings in the vicinity, such as 
cotton mills, oil works, gas works, etc., render the sparks from engines 
possible sources of danger.'® 

But the liability of railway companies or promoters in these 
circumstances is limited or obviated where ordinary precautions are 
taken, and negligence is absent.1! The onus is, no doubt, on the 
company to disprove negligence; but the diligence exacted need only 
be reasonable, not excessive.!? 

5. Loss or AMENITY, oR [NCONVENIENCE.—In general, no claim 
is competent on the ground of loss of amenity, or of inconvenience 
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Cy P.-98: 

13 Ford v. London and S.-W. Rly. Co., 
1862, 2 F. & F, 730. 


314 WHAT CONSTITUTES INJURY TO LAND 
alone ;1 unless it is accémpanied by some elements which actually 
depreciate the value of the property.’ 

6. Swoxn, Dusr, Vipration, ETCc—Compensation may also be 
due for injurious affection to the lands by reason of excessive smoke,” 
dust or dirt, vibration,® or such like, if the value of the premises is 
thereby affected. If injuries are occasioned without negligence by the 
use, as distinguished from the construction, of the works, an owner is 
not entitled to compensation.°® 

7. Sporting Rigurs.—It has not been decided in the Courts in 
Scotland whether a claim is competent in respect merely of sporting 
rights, either to a proprietor or to a tenant; and the point is also 
uncertain in England, where, however, a tenant holding shooting rights 
over land by an agreement “not under seal” was held not to have 
such an interest in land as to entitle him to compensation from the 
railway company for the injurious affection of his rights in the land.” 

At one time there seemed to be a certain difficulty, so far as the 
proprietor is concerned, in allowing compensation in respect of sport- 
ing rights, since the right of killing game is in Scotland an incident 
of the ownership of land. But since an owner can lease that right 
as a separate estate to third parties, and obtain a rent for it, it would 
seem that arbiters would be justified in making allowance for such 
a claim, and it is believed that they have done so in several cases. 
Shootings are liable to rates, and are a separate part of an estate; so 
that if parties are deprived of this, or have the right injured, there 
does not seem any good ground for denying compensation. 

8. UnprereRrounD RalLwaYys.—tThe special circumstances attend- 
ing the construction of underground railways have led to special 
provisions being inserted in the private Acts with regard to com- 
pensation, which may limit or extend the right under ordinary 
circumstances, and the right may even be admitted to compensation 
for structural injury to future owners or occupiers.§ 

9. GoopwiLL, TRADE PROFITS, ETO—This question has been 
already fully dealt with in a previous part of this work, to which 
refererence is here made.® In certain circumstances, already ex- 
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plained, statutory arbiters are entitled to consider these elements. in 
assessing compensation. 

10. Mines awp MinzraLs.—Owners of mines and minerals are 
entitled to compensation for injurious affection of the mines by 
reason of the construction of the works. It must be remembered, 
however, that the word “lands” in the Lands Clauses Act includes 
minerals ; so that these are taken as part of the lands unless specially 
excluded, while under the Railway Clauses Act (s. 70) they are 
deemed excluded unless specially taken.1 

Where mines are injuriously affected, and a claim for compensation 
is made under the Railway Clauses (Scotland) Act (s. 6 and ss. 70— 
78), compensation is to be ascertained according to the provisions of 
the Lands Clauses Act. 

Damage done to mines by negligent or improper construction or 
maintenance grounds an action, but not a claim for compensation 
under the Act.? 

The Waterworks Clauses Act, 1847, gives special remedies to the 
mine-owners in cases of waterworks and similar undertakings, where 
there is peculiar danger of flooding by reason of the working of the 
mines.® 

11. Waar CLAIM SHOULD INCcLUDE.—\A claim for compensation 
on the ground of injurious affection should include all damage, present 
and future, and what may reasonably be foreseen, or even contingent.‘ 
A further claim for damage, which might have been foreseen at the 
time compensation was assessed, is incompetent ;° but it has never been 
decided, either in Scotland or England, whether a second claim is com- 
petent for damage which could not have been foreseen at the time of the 
first assessment. The dicta of the judges on the point are somewhat con- 
flicting. In Croft v. London and North-Western Railway Co.,° Cockburn 
(C.-J.) considered that the Lands Clauses Acts do not contemplate future 
damage beyond the time of assessment, when all possible compensation 
is intended to be “once and for all settled,’ leaving no room for 
further claims. “There is no provision for any other than one single 
inquiry.” On the other hand, Paterson (J.), in delivering judgment 
in Lawrence v. Great Northern Railway Oo.," characterised as “ startling ” 
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the proposition that an ‘award under the Acts was to be held as 
embracing unforeseen damage; and Lord Romilly (M.R.) observed to 
the same effect in the Lancashire and Yorkshire Railway Oo. v. Evans :* 
“Tf, after compensation has been given for these things which might 
reasonably and fairly have been foreseen, unforeseen calamities” (¢g. 
a storm, fall of an embankment, etc.) “occur and produce injuries to 
the neighbouring landowners, the person whose property is injured 
is not precluded from recovering compensation for the damage so 
done.”2 Mr. Cripps observes :* “If the right to compensation is in all 
cases to be regarded as a substitute for the right of action, there seems 
no reason why unforeseen circumstances, which would be sufficient 
to constitute a fresh cause of action, should not be sufficient to found 
a subsequent claim for compensation”; and he cites two recent 
English authorities for the first proposition.‘ 

12. Severancze.—Where only part of an owner’s lands are taken, 
and compensation is claimed for injury to his other lands held there- 
with, he is entitled to compensation for the severance of his lands, or 
for the same being injuriously affected by the promoters in the exercise 
of their statutory power (s. 61). It is not necessary that the lands 
should be held under the same title, for the same estate, or for the same 
purpose, or that they should be contiguous, if they both belong to the 
same owner, “and the unity of their ownership conduces to the advan- 
tage or protection of the property as one holding.”® But the mere 
fact of the lands being held under the same title, if not otherwise 
connected, is not sufficient.© “Where several pieces of land, owned 
by the same person, are so near to each other, and so situated, 
that the possession and control of each gives an enhanced value to 
all of them, they are lands held together within the meaning of the 
Act." 

The hard and fast principles which govern the right to compensa- 
tion when no lands of the claimant have been taken, do not apply 
where a portion of the owner’s lands is severed from that taken, or 
otherwise injuriously affected by the execution of the works, except 
to the extent that compensation is only allowed where the damage has 
been done by the promoters in the exercise of their statutory power, 
and to the extent authorised and legalised by the Act; if it be other- 
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wise, 7.¢. outwith the statute or ultra vires, the remedy is not statutory 
compensation, but action at common law.! 

An owner of several lands may also be entitled to compensation 
for damage caused by the use of works, as well as by their construc- 
tion; and arbiters are entitled, in estimating the damage due by 
severance, to consider the probable or prospective use of the lands 
taken, and the purpose for which they have been acquired, and the 
works constructed, and to what extent the value of the remainder 
to the owner will be thereby depreciated ;? and where these lands, held 
with lands taken, are injuriously affected, it is immaterial, to entitle to 
compensation, to show whether, but for the statutory powers, the 
damage would ground an action, so long as it interferes with an owner’s 
rights, and promoters are liable for all consequential damage to the 
owner by reason of the severing or otherwise injuriously affecting 
his other lands.® 

“Where part of an owner’s land be taken, and the future use of the 
part so taken may damage the remainder of the proprietor’s land, then 
such damage may be an injurious affecting of the proprietor’s other 
lands, though it would not be an injurious affecting of the land of 
neighbouring proprietors from whom nothing had been taken for the 
purpose of the intended works.”* But an owner from whom land has 
been taken has no right to compensation for injury done to the 
remainder by the use of part of the works if, in fact, they are not 
constructed upon the part of his land taken.2 So where a railway 
company took land, and proposed to make the railway so close to a 
cotton mill belonging to the same owner as to greatly increase the 
risk of fire, and to render the mill less valuable, the jury found a 
sum for such injury, and the Court upheld the finding;® and 
where land was taken for sewage works, and severed from other 
land laid out as a building estate, damages were awarded for the 
depreciation of the latter part as a building estate in respect of their 
injurious affection by the proximity of the sewage works.’ 

13. Szr-orr.—It is incompetent to set off against an owner’s 
claim for compensation on account of severance or injurious affection, 
the fact that the value of the land left to the owner will be enhanced 
by the presence of the promoter’s works; for while it might well be 
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Local Board of Acton, 14 A. C. 153, at p. 
161. 

5 Caledonian Rly. Co. v. Ogilvy, 1856, 
2 Macq. 229; City of Glasgow Rly. Co. v. 
Hunter ; City of Glasgow Union Rly, Co. v. 
Hunter, supra. 

6 In re Stockport Rly. Co., 33 L. J. Q. B. 
251, 

7 Cowper Essex v. Acton Local Board, 
supra ; Stockport, ctc., Rly. Co., approved. 


318 CLAUSES RELATING TO ARBITRATION 


that the future use of the land taken might so improve the value 
of that not taken as to render the damage to the remaining lands 
caused by severance little or even nothing, yet such enhanced value 
cannot be set off against the value of the land actually taken* In 
one case an umpire had made allowance for such enhancement, and his 
finding on that point was held to be “ wholly irrelevant.” ” 

Where, however, the clauses of the Lands Clauses Acts regarding 
injurious affection have not been incorporated, enhanced value is 
probably admissible as a set-off. 


IX. MISCELLANEOUS CLAUSES RELATING TO ARBITRATION IN THE ACT 


1. VatuarTor’s FINDING MAY BE SUBMITTED TO ARBITRATION. 
—It is provided by sec. 56 that the amount of compensation payable 
to absent parties, who are thereby unable to treat or to be present at 
the inquiry, for lands purchased, or taken, or permanently damaged, 
is to be determined by a valuator appointed by the Sheriff in the 
manner provided by sec. 57. 

The Act, however, further provides by sec. 63, that “where com- 
pensation to an absent party has been determined by a valuator, the 
party may have the same submitted to arbitration; when the com- 
pensation payable in respect of any lands, or any interest therein, 
shall have ‘been ascertained by the valuation of a valuator, and 
deposited in the bank under the provisions herein contained, by reason 
that the owner of or party entitled to convey such lands, or such 
interest therein as aforesaid, could not be found, or was absent from 
the kingdom, andif such owner or party shall be dissatisfied with such 
valuation, it shall be lawful for him, before he shall have applied to 
the Court of Session for payment or investment of the moneys so 
deposited under the provisions herein contained, by notice in writing 
to the promoters of the undertaking, to require the question of such 
compensation to be submitted to arbitration, and thereupon the same 
shall be so submitted to and settled by arbitration in the manner 
hereinbefore provided for settling disputes by arbitration” (s. 63). 
The following section (s. 64) explains the nature of the question so 
submitted to arbitration under the 63rd section:—“The question to 
be submitted to the arbiters in the case last aforesaid shall be, whether 
the said sum so deposited as aforesaid by the promoters of the under- 
taking was a sufficient sum, or whether any and what further sum 
ought to be paid or deposited by them” (s. 64). 

2. ARBITERS AWARDING LARGER SUMS THAN VALUATORS— 
If the arbiters shall decide that a further sum ought to be paid or 


1See Senior v. Metropolitan Rly. Co., 3 See Ferrar v. Commissioners of London 
supra ; Cowper Essex v. Acton Local Board, Sewers, L. R. 4 Ex. 227; R. v. Mayor of 
14 A. C, 153. London, L. R. 2 Q. B. 292; Bigg v. Cor- 


* Eagle v. Charing Cross Rly, Co., L. R. poration of London, 15 Ex, 376. 
2C, P, 688, 
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deposited by the promoters of the undertaking, they shall pay or deposit, 
as the case may require, such further sum within fourteen days after 
the making of such decreet-arbitral or award, or in default thereof 
the same may be enforced by diligence, or recovered, with expenses, by 
action in any competent Court (s. 65). 

3. EXPENSES OF ARBITRATION IN CASE OF VALUATION.—If the 
arbiters shall determine that the sum so deposited was sufficient, 
the expenses of and incident to such arbitration, to be determined by 
the arbiters, shall be in the discretion of the arbiters; but if the 
arbiters shall determine that a further sum ought to be paid or 
deposited by the promoters of the undertaking, all the expenses of and 
incident to the arbitration shall be borne by the promoters of the 
undertaking (s. 66). 

4, INTERSECTED LANDS.—Owners of Intersected Lands may insist 
on Sale-—“ If any lands, not being situate in a town or built upon, shall 
be so cut through and divided by the works as to leave, either on both 
sides or on one side thereof, a less quantity of land than half a statute 
acre, and if the owner of such small parcel of land require the 
promoters of the undertaking to purchase the same along with the 
other land required for the purposes of the special Act, the promoters 
of the undertaking shall purchase the same accordingly, unless the 
owner thereof have other land adjoining to that so left into which 
the same can be thrown; and if such owner have any other land so 
adjoining, the promoters of the undertaking shall, if so required by the 
owner, at their own expense, throw the piece of land so left into such 
adjoining land, by removing the fences and levelling the sites thereof, 
and by soiling the same in a sufficient and workmanlike manner” 
(s. 91). 

The expression “situate in a town” has received interpretation 
in a number of cases as referring to the case where a number of 
houses are so continuous and reasonably near as to constitute a 
community—*“a congregation of houses so reasonably near that the 
inhabitants might fairly be said to dwell together.” ? 

Lands within the boundaries of a burgh are yet not lands “in a 
town ” in the sense of the Act if the buildings thereon are so separated 
from the mass of the other buildings of the town as to destroy the idea 
of contiguity and congregation.” 

“ Lands built upon” —what is meant by the expression.—Lord Cairns 
observed in Carrington v. Wycombe Railway Co.:* “It appears to me 
that the words ‘built upon’ must mean to describe something which, 

1R. v. Cottle, 1851, 66 Q. B. (A. & E.) combe Rly. Co., 1866, L. R. 2 Eq. 825, 
412. See also, on this definition, L. C.  affd. 1868, 3 Ch. App. 377. 
Hatherley, in London and South-Western 2 Carington v. Wycombe Rly. Co., 1868, 
Rly. Co. v. Blackmare, 1870, L. R. 4H. L. 3 Ch. App. 377, affirming 1866, L. R. 2 Eq. 


610, affirming Ziliot v. South Devon Rly. 825. 
Co., 1848, 2 Ex. 725; Carington v. Wy- $1868, 8 Ch. App., at p. 384. 
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though it cannot be called ‘land in a town’ or part of a town, is land 
covered with continuous buildings ecodem modo as the solum of the 
town.” 

In England a market garden with a cottage on it has been held — 
not to be “land built upon”; and if the cottage is taken, the garden 
need not be taken; but if the garden is severed, the severed portion, if 
less than half an acre, must be taken if required.’ 

If the value of the additional land is to be assessed with the land 
taken, care must be exercised by both parties that it is included in the 
submission or warrant to the Sheriff, otherwise the assessment may 
be void.? 

Promoters may insist on Purchase where Expense of Bridges exceeds 
the Value—* If any such land shall be so cut through and divided as to 
leave on either side of the works a piece of land of less extent than 
half a statute acre, or of less value than the expense of making a 
bridge, culvert, or such other communication between the land so 
divided as the promoters of the undertaking are, under the provisions 
of this or the special Act, or any Act incorporated therewith, compel- 
lable to make, and if the owner of such lands have not other lands 
adjoining such piece of land, and require the promoters of the under- 
taking to make such communication, then the promoters of the 
undertaking may require such owner to sell to them such piece of 
land; and ‘any dispute as to the value of such piece of land, or as to 
what would be the expense of making such communication, shall be 
ascertained as herein provided for cases of disputed compensation ; 
and on the occasion of ascertaining the value of the land required to 
be taken for the purposes of the works, the Sheriff, or the jury, or the 
arbiters, as the case may be, shall, if required by either party, 
ascertain by their verdict or award the value of any such severed 
piece of land, and also what would be the expense of making such 
communication ” (s. 92), 

The corresponding section of the English Act is the 94th. 

In England it has been settled that the word “such” here does 
not refer to “lands not being situate in a town or built upon,” but 
applies to the words in the general heading of the two sections, “small 
portions of intersected land.”* Promoters of an undertaking may 
therefore take advantage of this section wherever the intersected land 
is situated, whether within a town or built upon, and compel the. sale 
of the severed land if less than half an acre, or if of less value than 
the expense of making the necessary communications. An owner can, 
however, insist on accommodation works where the severed portion 


1 Falkner v. Somerset and Dorset Rly. Co., 5 Eastern Counties Rly. Co. vy. Marriage, 
16 Hq. 458. 1860, 9 Cl. Rep. (H. L.) 32. 

* North Staffordshire Rly. Co. v. Wood, * Browne and Allan, p. 246. 
2 Ex. 244; Browne and Allan, p. 245, 
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of the land, though less than half an acre, is accessory to the exercise 
of a right pertaining to him, such as shooting, or bathing, or fishing. 
Thus, in an Irish case, it was held where part of land was taken from 
which an owner had access to the sea for bathing, fishing, and shooting, 
the land being severed and the access from the residence on the land 
to the sea being cut off, that the company were bound to make the 
accommodation works under sec. 68 of the Railway Clauses Act, and - 
could not exercise their power of buying the lands under sec. 94 of the 
English Act, as the works were not merely to connect the severed 
lands, but to make good the interruption to the use of the 
lands. 

5. Common Lanps.—Where disputes arise between the promoters 
and parties having rights in or over lands of the nature of commonty, 
such disputes are to be settled, as in other cases under the Act, by 
one or other of the methods therein provided (s. 94). The pro- 
cedure in the case of common lands is somewhat special, and will be 
found detailed in secs. 93 to 98 inclusive. 

6. LANDS suBJEOT TO SzouRITY OR REAL BuRDEN.—Disputes 
between promoters and owners of lands subject to real burdens or 
securities, as to the value of the lands subject to such security and 
the compensation to be given in respect thereof, where the value of 
the security exceeds the value of the lands, fall to be determined 
as in other cases of disputed compensation ; and the amount of such 
value or compensation is to be paid by the promoters to the holder 
of the security in satisfaction of his claim; he in his turn being 
required by the Act to assign his rights and interests to the pro- 
moters, or as they may direct (s. 101). 

Where part only of the lands under burden are required, com- 
pensation is similarly assessable, failing agreement in any of the 
ordinary statutory methods (s. 103). 

7. Loss or INTEREST FROM PREMATURE SETTLEMENT OF CLAIM, 
—If a sum secured be paid off by the promoters before the time fixed 
in the deed of security, additional compensation is payable by them in 
respect of the premature settlement, the amount of the same being fixed, 
in case of difference, as in other cases of disputed compensation (s. 106). 

8. Lawps supvnct To OnARGES, Pnu-Dourins, ETC.—Differences 
arising between promoters and the parties entitled to any charges, such 
as feu-duties, ground-annuals, casualties, and such like, upon lands 
required for the purposes of the undertaking, as to the consideration 
to be paid for the discharge of such burdens, either in whole or in 
part, are determinable as in other cases of disputed compensation 
(s. 108). Where part only of lands subject to charges is required, the 
apportionment of such charges is settled by the Sheriff, failing agree- 


' 1 Browne and Allan, p. 246; Falla v. Belfast and Ballymena Riv. Co, 12 Irs Gy Ry 
233. 


et 
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ment between, on the one hand, the person entitled to such charge and 
the owner of the lands, and on the other hand the promoters (s. 109).? 

9. “ OmirreD INTERESTS” MAY BE PURCHASED BY PROMOTERS.— 
“If at any time after the promoters of the undertaking shall have 
entered upon any lands which, under the provisions of this or the 
special Act, or any Act incorporated therewith, they were authorised 
to purchase, and which shall be permanently required for the purposes 
of the special Act, any party shall appear to be entitled to any estate, 
right, or interest in, or charge affecting such lands which the pro- 
moters of the undertaking shall, through mistake or inadvertency, 
have failed or omitted duly to purchase or to pay compensation for, 
then, whether the period allowed for the purchase of lands shall have 
expired or not, the promoters of the undertaking shall remain in the 
undisturbed possession of such lands, provided, within six months after 
notice of such estate, right, interest, or charge, in case the same shall 
not be disputed by the promoters of the undertaking, or in case the 
same shall be disputed, then within six months after the right thereto 
shall have been finally established by law in favour of the party 
claiming the same, the promoters of the undertaking shall purchase or 
pay compensation for the same, and shall also pay to such party, or to 
any other party who may establish a right thereto, full compensation 
for the profits or interest which would have accrued to such parties 
respectively in respect thereof during the interval between the entry 
of the promoters of the undertaking thereon and the time of the 
payment of such purchase-money or compensation by the promoters 
of the undertaking, so far as such profits or interest may be recover- 
able in law; ,and such purchase-money or compensation shall be 
agreed on or awarded and paid in like manner as according to the 
provisions of this Act the same respectively would have been agreed 
on or awarded and paid in case the promoters of the undertaking had 
purchased such estate, right, interest, or charge before their entering 
upon such land, or as near thereto as circumstances will admit” 
(s. 117). There must be a bond fide “ mistake or inadvertency,” and 
an omission’ knowingly made will exclude promoters from the benefits 
of this section.” It has been held, too, that sec. 117 does not apply 
to cases in which the promoters did not, prior to the expiry of the 
period allowed for compulsory purchase, intend to acquire the omitted 
estate, right, interest, or charge 

Compensation for Omitted Interests, how estimatedsSec. 118 fur- 


1 See Sellar’s Sheriff Court Styles, p. 208, 
for form of allocation of charges, ete., by 
Sheriff under secs. 109 and 139 of Lands 
Clauses Act. The procedure should be by 
written pleadings, and not summary appli- 
cation. 

2 Martin y. London, Chatham, and Dover 


Rly. Co., 1866, 1 L. R. Ch. 501; Stretton 
v. Great Western, etc., Rly. Co., 1870, 5 
L. R. Ch. 751; Doe d. Hyde v. Mayor of 
Manchester, 1852, 12 OC. B. 474, 

* Davidson’s Trs. v. Caledonian Rly. Co., 
19 July 1894, 21 R. 1060, 
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ther provides that “in estimating the compensation to be given for 
any such omitted interests in lands, the jury, or arbiters, or Sheriff, as 
the case may be, shall assess the same according to what they shall 
find to have been the value of such lands, estate, or interest, and profits 
at the time such lands were entered upon by the promoters of the 
undertaking, and without regard to any improvements or works made 
in the said lands by the promoters of the undertaking, and as though 
the works had not been constructed.” ! If, however, there has not been 
a bond fide mistake or inadvertency, and promoters have knowingly 
entered upon the lands, they will be liable for any enhanced value of the 
lands since their entry, and for the mean profits during their possession? 

Promoters to pay Expenses of Litigation as to Omitted Interests.—* In 
addition to the said purchase-money, compensation, or satisfaction, and 
before the promoters of the undertaking shall become absolutely 
entitled to any such estate, interest, or charge, or to have the same 
merged or extinguished for their benefit, they shall, when the right to 
any such estate, interest, or charge shall have been disputed by the 
company, and determined in favour of the party claiming the same, 
pay the full expenses of any proceedings at law or in equity for the 
determination or recovery of the same to the parties with whom any 
such litigation in respect .thereof shall have taken place; and such 
expenses shall, in case the same shall be disputed, be settled by the 
proper officer of the court in which such litigation took place” (s. 119). 

10. Supzrrivovs LAwps.—It is provided by sec. 120 that 
“within the prescribed period, or if no period be prescribed, within 
ten years after the expiration of the time limited by the special Act 
for the completion of the works, the promoters of the undertaking 
shall absolutely sell and dispose of all such superfluous lands in such 
manner as they may deem most advantageous, and apply the purchase- 
money arising from such sales to the purposes of the special Act, 
and in default thereof all such superfluous lands remaining unsold 
at the expiration of such period shall thereupon vest in and_be- 
come the property of the owners of the lands adjoining thereto, in 
proportion to the extent of their lands respectively adjoining the same.” 

Upon the interpretation of this section it has been held that a 
piece of ground acquired by a railway company under compulsory 
powers, and which had not been used by the company for more than 
ten years after the completion of their works, or sold by them, and 
which could not be utilised by the company unless they could take 
additional land from the adjoining proprietor, which was beyond their 
statutory powers, was superfluous land within the meaning of the 


1The apportionment ought probably to of Glasgow v. Procwrators of Glasgow Sherif 
be calculated upon the area and not the Court, 20 Oct. 1902. 
value of the respective lands. Cf. Z’weed- 2 Stretton v. G. W. and Brentford Rly, 
dule’s Trs.,'7 R. 620; Sandeman, 8R.794;  Co., 1870, 5 L, R, Ch. 751, 
Beil’s Trs., 1896, 23 R, 650; Corporation 
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120th section of the Lands Clauses Consolidation (Scotland) Act, 1845, 
and consequently, in the circumstances, reverted to the original owner." 

The determination of what constitutes “superfluous lands” in 
the sense of the statute involves elements of law and fact, and the 
mere circumstance that the land has not been built on or actually 
utilised within the prescribed period is not conclusive; and the 
probable prospective development of the undertaking, and consequent 
utilisation of the lands after the prescribed period, must be considered.’ 

The provisions of sec. 120 do not apply to lands acquired by a 
railway company by voluntary agreement for the extraordinary pur- 
poses specified in sec. 38 of the Railway Clauses (Scotland) Act, but 
only to lands acquired compulsorily under the Lands Clauses Act or 
the company’s special Act; while the powers of a railway company 
to buy land privately, apply to lands lying within the limits of devia- 
tion even after the compulsory powers of taking these lands have 
come to a termination, and the lands so acquired do not fall under 
sec. 120.3 

Super fluous Lands to be offered to certain Owners before Disposal.— 
Before the promoters dispose of any superfluous lands, unless such be 
situated in a town, or be lands built upon or used for building pur- 
poses, they shall first offer to sell the same to the person then 
entitled to the lands (if any) from which the same were originally 
severed ; and failing such person, then to the owner or owners of the 
adjoining lands, in succession, in such order as the promoters my 
think fit (s. 121). 

The right of pre-emption provided by sec. 121 must be aleve 
within six weeks. (s. 122). 

If any person entitled to such pre-emption be desirous of pur- 
chasing any such lands, and such person and the promoters of the 
undertaking do not agree as to the price thereof, then such price shall 
be ascertained by arbitration, and the expenses of such arbitration 
shall be in the discretion of the arbiters (s. 123). 

In England it has been held that an arbitrator under this section 
is not governed by the earlier sections of the English Act as to settling 
questions of disputed compensation by arbitration. The company is 
not bound to pay the costs under sec. 34 of that Act, and the 
arbitrator has power to order each party to pay his own costs. 


1 Stewart v. Highland Rly. Co., 8 Mar. 
1889, 16 R. 580; WV. B. Rly. Co. v. Moon's 
Trs., 6 R. 640; Deas, p. 232. 

*On the whole question of ‘superfluous 


Riy. Co., 1878, L, R. 3 Ex. D. 182, affd. 
49 L. J. Ex. 197. See also Deas on Rail- 
ways, p. 232 e¢ seg. ; Browne and Allan on 
Compensation, p. 276 ct seq. 


lands,” see G. W. Rly. Co. v. May, 1874, 


L. R. 7 H. L, 283—L, Cairns, at p. 292; 


Hooper v. Bowrne, 1877, 5A. C.1L. RB. 8 
Q. B. D. 258; WV. B. Rly. Co. v. Moon’s 
Trs., 1879, 6 R. 640; Betts v. Gt, Lastern 


3 City of Glasgow Union Rly. Co. v. Cal. 
Rly. Co., 22 July 1871, 9 M. (H.’ 1.) 
115. 

* Browne and Allan, p. 285 Jn re Eyre’s 
Trusts, W. N. (1869), 76, 
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Sec. X. AWARD UNDER LANDS CLausEs Act 


1. Maxine And Recorpine Awarp.—By sec. 33 it is provided 
that the arbiters shall make their decreet-arbitral or award in writing, 
and shall cause the same to be recorded in the Books of Council and 
Session, or shall deliver the same to the promoters of the undertaking, 
to be by them so recorded; and the said promoters shall, on demand, 
at their own expense, furnish an extract thereof, from the said books, 
to the other party to the arbitration; and extracts of decreets-arbitral 
or award shall bear faith in all courts and cases, the same as the 
original writings, unless the originals be improven. 

In Scotland arbiters are entitled, at common law, to withhold 
delivery of their award until their fees, if they have stipulated for 
remuneration, and the expenses of the clerk to the reference have been 
paid.1_ This principle applies equally to statutory awards under the 
Lands Clauses and similar Acts. 

In England, under the corresponding section,—xxxv.,—it has been 
held that the arbitrators are not bound to deliver their award until their 
charges are paid: they have a lien at common law for all reasonable 
charges.?, The arbitrators’ charges are, however, liable to taxation? 
The phraseology of the section in the English Act is somewhat 
different, and it has been held that if the promoters refuse or neglect 
to take up the award, they can be compelled to do so and pay the 
fees;? and this applies even where the promoters have refused to 
appoint an arbitrator, and the claimant appointed his arbitrator to 
act for both.* 

2. TimME FOR MAKING AWARD.—By sec. 30 the arbiters, where 
more than one has been appointed, have twenty-one days from the 
date of the last appointment to make their award, and they may 
extend the time to three months (s. 35). If they fail to make their 
award within that time, the submission devolves, in terms of sec. 30, 
on the oversman whom they ought to have appointed before entering 
on the reference (s. 26). The oversman, in his turn, has three months 
from the date of the devolution upon him within which to make his 
award,® and that applies even although the arbiters may have failed to 
appoint in terms of the statute.® If the date of the oversman’s 
appointment be subsequent to the time when the arbiters ought to 
have made their award, the three months run nevertheless from the 
actual date of devolution.’ 


1 See ante, p. 230 ef seq. and p. 335. 5 Skerratt v. North Staffordshire Rly. Co., 
2 Reg. v. South Devon Rly. Co.,15Q. B. 17 I. J. Ch. 161. 
1043. 6 In re Arbitration E. and W. India Docks, 
3 In ve Prebble & Robinson, 1892,2Q. B. ete., Rly. Co. and Bradshaw, 1848, 17 L. J. 
602. Q. B. 362; Holdsworth v. Wilson, 4 B. & 


4 Reg. v. West Midland Rly. Co., 10 §8,1. 
W. R. 583. 7 In re Arbitration Pullen and Corporation 
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Where two arbiters have been appointed, and one refuses or 
neglects to act for seven days, the other may act as sole arbiter (s. 29), 
but there is no express provision as to what time such sole arbiter 
acting ea parte has for making his award. No doubt he will have 
three months, but it is not clear whether that period is to be calculated 
from the date of his original appointment, the date of the appointment 
of the arbiter who refuses to act, the expiry of the seven days, or the 
date of his appointment as sole arbiter. Messrs. Browne and Allan 
express the opinion that it will be from the expiry of the seven days," 
but with deference it is here thought that it should run from the date 
of his appointment as sole arbiter. If an award be not made till after 
the expiry of the three months, it is of course invalid unless the 
submission has been duly prorogated,? the object of the limitation 
being to give the parties an opportunity of going to a jury if there 
should be undue delay in the submission. The parties may, however, 
as has been already explained,’ give up this advantage and prorogate 
the time, if they desire.‘ But an award pronounced after the expiry 
of the statutory period may be homologated by the actings of 
parties, and be thereby validated. Thus a submission was entered 
into between a railway company and the proprietor of lands 
through which the line passed, which empowered the arbiters, in 
the usual form, to prorogate the submission at their pleasure; 
and there was a declaration that the submission should be held 
to have been entered into under the Lands Clauses Act, which 
provides that if the arbiters do not pronounce a decree within three 
months, the submission shall fall. The arbiters did not pronounce 
their decree for two years. It was held that the decree-arbitral, 
although not pronounced in terms of the statute, might be homo- 
logated; and that the circumstances were sufficient to infer homo- 
logation.® 

3. Duty oF ARBITER IN MAKING WIS AWwARD.—Reference is 
made to the treatment of this branch of the subject under the head 
applicable thereto.® 

4, Form or THE AwaARD,—According to English practice, it is 
settled that arbiters ought not to give a decree for the amount of the 
compensation ;7 and it has been recently stated by two learned 
Scottish writers that “the English practice is clearly the more accurate, 


of Liverpool, 51 L. J. Q. B. 285; Hand W. 3 Macq. 808; Palmer v. Metropolitan Rly. 


India Docks, etc., Co., supra. Co., 1862, 31 L. J. Q. B. 259; Dundee, 
? Browne and Allan on Compensation, Perth, ete., Rly. Co. v. Richardson, 1851, 
p. 58. 13 D. 552; Clark v. City of Glasgow Union 
* Evans v. Lancashire and Yorshire Rly. Rly. Co., 1868, 6S, L. R. 185. 
Co., 1858, 22 L. J. Q. B. 254. See ante, > Dundee, Perth, and Aberdeen Junction 
p. 265. Rly. Co. v. Richardson, 1851, 13 D. 552. 
3 Ante, p. 266, q.v. 5 See p. 183, ante. 
‘ Caledonian Rly. Co. v. Lockhart, 1849, 7In re Harper and Great Eastern Rly. 


12 D, 838, 1857, 19 D. 527, aff. 1860, Co., 1875, L. R. 20 Eq. 39. 
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and has recently been followed in Scotland”; and, again, that “the 
English practice is, however, preferable, and it has been followed in 
Seotland in recent years.”* The reason for the English practice, 
however, is obviously that by sec. 34 of the English Act the arbitrators 
are simply required to deliver their award in writing to the promoters. 
No power is conferred upon them to decern or pronounce judgment 
for payment of the sum awarded ; and though they were to do so, there 
is no summary method by which such a decerniture could be rendered 
operative. 

It is absolutely necessary, in order to enforce implement of an 
award in England, that action be taken in court, there being no 
machinery in the Act for registering an award and doing diligence 
summarily ; and it is expressly provided for this purpose, by sec. 36 
of the English Act, that such a submission may be made a rule of any 
of the Superior Courts on the application of either of the parties. In 
Scotland, however, by sec. 33 of the Lands Clauses Act, the arbiters 
are expressly directed to make their “decree-arbitral” in writing, and 
to cause the same to be recorded in the Books of Council and Session. 
This is, no doubt, provided because of the great advantage the parties 
in Scotland possess in being enabled to record their decree-arbitral 
and do summary diligence thereon without an action in court. It has 
been the invariable practice in Scotland down to a very recent period 
to follow this course. 

Recently, however, an inaccurate practice has crept in (in imita- 
tion, no doubt, of the English practice), in some large arbitrations, of 
simply issuing findings where no question was expected to arise. The 
mere issuing of findings, however, is not pronouncing a decree-arbitral 
at all; and with all deference it is submitted that the practice of only 
issuing findings, without a decerniture, is neither preferable nor more 
accurate on any ground, but is inaccurate under the statute, which 
provides for a decree-arbitral; besides being open to the objection that 
no diligence can be done upon such mere findings.” 

The view above expressed is corroborated and confirmed by the 
statutory direction to have the decree-arbitral recorded in the Books 
of Council and Session. If only findings were to be issued, the only 
object of recording such would be that of preservation merely, and no 
practical purpose, by way of execution, is served by such a course. 
The main object of recording, other than for mere preservation, is for 
execution, so that all diligence competent on the decree-arbitral may 
be done on a warrant to charge in common form both by the promoters 
and owner, if and when that should become necessary. This is still 
further borne out, if more be needed in support of the opinion, by the 
enactment that the promoters shall on demand, at their own expense, 


1 Wood and Macphail on Arbitration, at 2A form of the award is given in the 
pp. 89 and 104 respectively. Appendix, 
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furnish an extract of the decree-arbitral to the other party to the 
arbitration.? 

The award should narrate all the facts necessary to constitute 
the submission and to give the arbiters and oversman authority. 
It should therefore narrate clearly and succinctly the powers under 
which the promoters take the land; their notice to treat; the claim 
by the owner (including the demand for arbitration); the appoint- 
ment of the arbiters; the appointment by them of the oversman 
before proceeding with the reference; what the arbiters have done to 
inform themselves as to the compensation claimed and due, ie. 
inspection, proof, and hearing; the fact, if it be so, that the arbiters 
disagreed and devolved on the oversman; and thereafter the findings 
as to compensation and expenses and decree therefor. 

5. WHat ARBITER MAY AWARD.—AS already explained, it is 
the amount of compensation due to the claimant in respect of the 
matters included in his claim which the arbiters are to assess, and that 
must be in money and nothing else.2 Arbiters cannot assess com- 
pensation in respect of an interest other than that stated by the 
claimant. They cannot consider questions of right or title, or direct 
the performance of acts. They cannot direct or award, for example, 
that new accesses be formed, in lieu of these cut off? nor allow a sum 
for building a bridge to connect severed portions of land, or determine 
the nature of such new accesses;* nor can they, in assessing com- 
pensation for land severed, order accommodation works or allow any- 
thing in respect of such;° they cannot take into account the waiver 
of promoters, to abstain from exercising their statutory rights and 
duties, in mitigation of the amount of compensation ;® nor can they 
direct that approaches be made to the severed lands, even though 
requested to do so by the claimant; nor apportion the rent of the 
premises affected ;7 and, further, they cannot assess compensation in 
the form of an annualrent, feu-duty, or such yearly payment, such 
only being competent in the case of agreement.® 

Where, however, a railway company was empowered by their 
special Act to take part of a building if this could be done without 
“material detriment” to what was left, the arbiter was held to be 


1Cf. London and North-Western Rly. Co. 
vy. Walker, 1900, L. R. A. ©. 109. 


July 1883, 10 R. (H. L.) 85; R. v. Trustees 
of Norwich and Watton Road, 1836, 5 
A. & KE. 563. 


2 See ante, p. 274; Warev. Regent's Canal 
Co., 1854, 23 L. J. Ex. 145, 7 Rail. Cases, 
780; Dare Valley Rly. Co., in ve, 1868, 6 
L. R. Eq. 429, 37 L. J. Ch. 719. 

8 Ware, supra. 

4 Reg. v. South Wales Rly. Co., 13 Q. B. 
988; see Byles v. Ipswich Dock Commis- 
stoners, 11 Ex. 464, 25 L. J. Ex. 53. 

> Reg. v. South Wales Rly. Co., supra. 

5 Oswald vy. Ayr Harbour Trustees, 28 


See also North Staffordshire 
Rly. Co. v. Landor, 1848, 6 Rail. Cases, 
17; and the same vy. Wood, 6 Rail. Cases, 
25. 

" Ware v. Regent’s Canal Co., supra ; 
NV. B. Rly. Co. v. Renton, 1864, 2 M. 449. 
See also Bourgoin v. Montreal Rly. Co., 
1880, 5 A. C. 381. 

8 Fife and Kinross Rly. Co. v. Deas, 1859, 
21 D. 1205. 
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entitled, in considering that question, to take into account the adequacy 
of the access offered for the remainder. 

Arbiters may award a slump sum for compensation and damages ; ? 
but the claims of parties having separate interests must be separately 
stated (s. 62), or the award may be invalidated. 

6. Praws.—Are Arbiters bound by same ?—Plans cannot be referred 
to, in the ordinary case of a statutory arbitration, for the construction 
of the special Act, except in so far as they are referred to and incor- 
porated therein? Arbiters may, in a non-statutory arbitration, be 
specially empowered by the parties to go beyond the limits of the 
plans; as where a railway company entered into an agreement with 
an owner through whose lands the line ran, whereby they were 
allowed to take certain land delineated on a plan, but no more, 
“except in so far as the arbiter, to be hereafter named, shall direct, 
and under such conditions as he may fix.” The referee was named, 
and a deed of submission executed, which referred “all demands, 
claims, and questions at the instance of the said proprietor against the 
company”; and it. was held that the submission was to be read along 
with and construed by the agreement, and that the arbiter had power 
to allow land to be taken that was not included in the plans served.4 
It has been said that a deed of submission was never heard of in a 
statutory arbitration,® but such is quite common in practice, and 
where it does not give authority to exceed the limits of the plans, 
this should be done by joint minute for the parties. 

7. AWARD NOT TO BE SET ASIDE FoR ERROR IN ForM.—“No 
award made with respect to any question referred to arbitration under 
the provisions of this or the special Act shall be set aside for irregu- 
larity or error in matter of form” (s. 34). The corresponding section 
(37) of the English Act is in similar terms.® 

The general rules in Scotland regarding the setting aside of awards 
at common law and under the Act of Regulations are applicable to 
awards under the Lands Clauses Consolidation Acts, and reference is 
made to the treatment thereof under the appropriate heading.’ 

In England it has been held that an arbitrator has not the power 
to award “ that the promoters do pay ” the amount found due; but if he 
do, the award is only irregular in point of form, and will not be set 
aside on that ground. So, likewise, where an award erroneously 
narrated that an umpire had “fully heard and maturely considered 


1 Gonty v. Manchester Rly. Co., 1896, 2 5 See L. J.-C. Inglis, in Burnet v. Henry, 


Q. B. 439, 65 L. J. Q. B. 625. 1866, 5 M. 96, at p. 98. 
2 E.& W. India Docks Rly. Co. v. Bradshaw, 6 Sec. 34 (8 & 9 Vict. c. 19). 
1848, 171. J. Q. B. 326, 5 Rail. Cases, 527. 7 See p. 365 e¢ seq. 
3 Tod vy. N. B. Rly. Co., 1846, 5 Bell’s 8 Harper v. Great Hastern Rly. Co., 20 Kq. 
App. 184, reversing 1846, 8 D. 726. 89; Lindsay v. Direct London and Portsmouth 


4 Renton v. NV. B. Rly. Co., 9 June 1847, Rly. Co., 1850, 19 L. J. Q. B. 417. 
9D, 1209. 
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the evidence produced by the parties,” where, in fact, one of the 
parties had not led any evidence, this was held to be merely an 
irregularity in form, under sec. 37 of the English Act, and did not 
invalidate the award.? 

It is doubtful how far the latter “irregularity in form” would 
avail in Scotland as a defence to an action of reduction. An order 
or decerniture to pay the sum assessed is not, in Scotland, ultra vires, 
nor an error or irregularity, but, on the contrary, is the proper way 
to make an award.” 

8. Interest on Sum AwarRDED.—In Scotland it is the almost 
invariable practice to award interest on the amount of compensation 
found due as from the date of the award, but it should be expressly 
claimed and included in the award. The right to it is always a 
question of circumstances,’ and it is of course incompetent, in award- 
ing it, to go beyond what is claimed. Where a promoter takes 
possession before the compensation is fixed, interest is due from the 
date of entry.* 

9. EXPENSES OF REFERENCE AND AWARD—By sec. 32 of the 
Act it is provided that “all the expenses of any such arbitration, 
and incident thereto, to be settled by the arbiters or oversman, as the 
case may be, shall be borne by the promoters of the undertaking, 
unless the arbiters or oversman shall award the same sum as, or a 
less sum than, shall have been offered by the promoters of the under- 
taking, in which case each party shall bear his own expenses incident 
to the arbitration; and in all cases the expenses of the arbiters and 
oversman, as the case may be, and of recording the decreet-arbitral 
or award in the Books of Council and Session, shall be borne by the 
promoters of the undertaking.” 

The words “such arbitration” in this section apply to the 
arbitration specified in sec. 34. On this question L. J.-C. Inglis 
observed: “The expenses proper to a statutory submission fall to 
be divided into three parts: the expenses incurred (1) by the 
promoters, (2) by the claimant, (3) by the arbiters. The statute says 
nothing about a clerk to the submission; it does not contemplate 
that the submission shall be carried on as a common law sub- 
mission. And that is not wonderful, because the subject-matter 
is not a lis or a subject proper to a Court—it is merely to fix 
a sum of money. The persons chosen are more what used to be 
called arbitrators than arbiters. They ought to be persons of skill, 
who in many instances can rely on their own knowledge and skill 

* Skerratt v. North Staffordshire Rly. Co., D. 1262, reversing 6 M. 671, Hatherley 
1847-48, 5 Rail. Cases, 166. (L.C.). 


2 See p. 326 et seq. 4 West Highland Rly. Co. v. Place, 21 Feb. 
5 Caledonian Rly. Co. v. Carmichael, 1894, 21 R. 576; Willey v. S.-£. Rly. Co., 
1870, L. R. (Scot. App.) 56; Methven v. 1849, 6 Rail. Cases, 100. 
Edinburgh, Perth, and Dundee Rly. Co., 18 


LANDS CLAUSES CONSOLIDATION (SCOTLAND) ACT 331 


without requiring evidence to be adduced. But even where there is 
a proof, it ought to be a very short matter. The Act contemplates 
the arbiters incurring expenses. They may require to consult a 
lawyer or an accountant; and they are quite entitled to do so, and 
to charge that as part of their own expenses. But what does the 
statute say as to these expenses ?—“ In all cases these shall be borne 
by the promoters.” What is this account by the clerk to the sub- 
mission? He is an officer entirely unknown in such statutory 
submissions. If his employment was a justifiable act, which I pre- 
sume it was, the expense so incurred is quite a legitimate part of the 
arbiter’s expenses.” The clerk to a statutory submission therefore 
has not a claim for his fees against either the promoters or the 
claimant. His fees fall under the head of the arbiters’ expenses. 

As already stated, the arbiters may consult skilled persons for 
their guidance, and the expense of such employment falls to be borne 
by the parties. 

10. PromorzeRs ExpzrNnszes.— The promoters bear their own 
expenses in any event as well as in all cases, the expenses of the 
arbiters or oversman (including these of the clerk), and of recording 
the decreet-arbitral or award in the Books of Council and Session 
(s. 32, 8 Vict. 19). The promoters are bound to give the 
claimant an extract of the award, and to pay the expenses thereof 
(s. 33). Where the promoters refuse to do this, a claimant can 
present a summary petition in terms of the statute to have them 
ordained to furnish an extract of the decree-arbitral (s. 33). 

In England it has been held that costs cannot be given unless 
an intention is clearly implied; and as no previous offer by the pro- 
moters would save an inquiry, the provisions of secs. 34 and 
51 cannot be deemed to be implied, as they give the landowner 
costs only when the sum awarded exceeds the sum offered. If, 
therefore, the promoters make no offer, the landowner is not entitled 
to costs.* 

The promoters are liable in the expenses of conveyances of lands 
(s. 81), but not in the expense of making up a title in the person 
of the owner conveying. The terms of the corresponding section of 
the English Act (s. 82), which differ from those of the Scottish 
Act, seem to admit the expense of making up the title of the owner, 
providing as it does for the cost of “ deducing, evidencing, and verifying 


1 Per L. J.-C. Inglis, in Burnet v. Henry, 4 Browne and Allan, p. 246. alla v. 


30 Nov. 1866, 5 M. 96. 

2 Caledonian Rly. Co. v. Lockhart, supra. 
See ante, p. 326. Burnet v. Henry, supra. 
Sec. 32, Lands Clauses Act. 

3 Fortune v. Edin. and Bathgate Rly. Co., 
1849, 11 D. 531; London and N.-W. Rly. 
Oo. v. Walker, 16 T. L, R. 194, L. BR. A, C. 429, 


Belfast Rly. Co., 12 Ir. L. R. 233. 

5 Grahamv. Caledonian Rly. Co., 27 Jan. 
1848, 10 D. 495—on the interpretation of 
sec. 81, approving Pollock v. Glasgow Water- 
works Commrs., 5 Mar. 1869, 41 8S, J. 
825, 
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the title.”! Where a proprietor is willing and able to convey, a railway 
company is not entitled to make up a title by notarial protest under 
secs. 74, 75, and 76 of the Lands Clauses (Scotland) Act.2 The 
promoters are not liable for the expense of discharging or restricting 
a bond over the subjects acquired.’ The stamp duty payable on a 
conveyance, where compensation has been awarded for. (1) value of 
land, (2) value of buildings, (3) loss of business, is on the whole sum 
awarded, but probably where compensation is given for severance or 
lands injuriously affected ad valorem duty is not chargeable if the 
sums be stated separately.® 

The execution and delivery of a conveyance do not form a condi- 
tion precedent to the payment of costs, as a claimant is entitled to his 
expenses when acting in bond fide irrespective of the real validity 
of his title to the lands’}*® but he has not a lien for his costs over 
the land taken, but only in respect of the compensation therefor.’ 

It has been held in England that an arbiter or oversman may be 
called on to settle the costs after the time for making an award has 
expired§ 

In England the expenses include the expense of the award,® as 
being “incident to” the arbitration; but if a claimant, instead of 
waiting for the promoters to take up the award, do so himself and . 
pay the arbiter’s fees, he cannot recover these from the promoters, as 
they are rot regarded as part of the expenses of the arbitration ; 1 
and if he employ an uncertificated or unqualified agent, and be 
awarded his expenses, he cannot recover either his expenses or his 
disbursements," even though he be unaware of the disqualification. 

Where thexparties are not agreed as to the amount of expenses 
due for executing conveyances and generally under the provisions of 
sec. 81, the same fall to be determined by the Lord Ordinary on 
summary petition of the party entitled, and decerned for by him 
in the ordinary way. The expenses so decerned for may then be ~ 
recovered in the usual manner, or by poinding and sale in the manner 
provided by the Act for other cases of expenses (s. 82). 

The promoter is not intitled to retain the expenses of the arbitra- 
tion, in ascertaining the compensation, on an allegation that the owner 


1 In re Spooner, 1854, 1 K. & J. 220; in 
re Liverpool Improvement Act, 1868, 5 L. R. 
Eq. 282. See also Deas on Railways, p. 
223, and cases id?., on this point. Browne 
and Allan, pp. 217-218. 


8 Capell v. Great Western Rly. Co., 1883, 
11 Q. B. D.'$45,.62 LJ. Q. BY Di S48: 

7 Ferrers v. Stafford and Uttoxeter Rly. Co., 
1872, L. R. 13 Eq, 524, 41 L. J. Ch. 362. 

8 Gould v. Staffordshire Potteries Water- 


* See note °, p. 333. 

3 Stirling Stuart v. Caledonian Rly. Co., 
8 July 1893, 20 R. 932. 

4 Glasgow and South-Western Rly. Co. v. 
Inland Revenue, 22 Jan. 1887, 14 R. 480, 
1887, 7 R. (H. L.) 33 rev. 18 R. 480. 

®° Grierson, p. 95. 


works Co,, 5 Ex. 214, 19 L. J. 281. 

®» Inve Walker & Sonv. Brown, 9 Q. B. D. 
434, 

0 Earl of Shrewsbury v. Wirral Rly. 
Committee, 1895, 2 Ch. 812. 

1 Fowler v. Monmouthshire Rly. Co., 4 
Q. B. D. 334, 48 L. J. Q. B. 457. 
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is not giving him a valid and unobjectional title. “The expenses of 
ascertaining the compensation are dealt with by the Act as entirely 
separate from the compensation money, and I see no reason either 
in principle or in justice on which the defenders’ position can be 
maintained.” + 

The cost of taxing such expenses fall to be borne by the 
promoters unless one-sixth of the same has been disallowed, in which 
case the expenses of such taxation, and if or incident to the applica- 
tion to the Lord Ordinary, are borne by the party whose expenses are 
so taxed (s. 82). It is still an undecided question whether the decree 
of the Lord Ordinary, decerning for the expense of conveyance under 
secs. 81, 82, is subject to review; but if expenses are given which are 
not authorised by the statute, and are beyond the competency of 
the Lord Ordinary, his interlocutor is appealable.” 

It has likewise been questioned whether an arbiter or oversman, 
having remitted the account of expenses to an arbiter to tax, can 
review his taxation.. It has been contended that having given his 
award, he is functus. This, however, is not quite correct. He is not 
entirely functus; and on the analogy of a Judge in court, it would 
certainly appear that he ought to be entitled to deal with the 
question. In one of the Edinburgh North Bridge arbitration cases 
Mr. Campbell, K.C., did deal with the point, and took the latter, which 
seems the correct, view. His note will be found in the Appendix. 

11. CLammanr’s ExprNsES.—The claimant is entitled to his 
expenses as in a litigation, unless the arbiter or oversman shall award 
the same or a less sum than shall have been tendered or offered by 
the promoters. In either of these events each party bears his own 
éxpenses; but if the award, in either of such cases, has been made 
by a jury, the promoters are entitled to half their expenses (s. 50). 
An owner is entitled to his expenses though his title be defective, 
as by sec. 26 the promoters can attain an indefensible title by notarial 
instrument.? The promoters may ask that the claimant’s account 


shall be taxed, in which event that is done as between party and 


party. The costs incident to an arbitration do not cover the 
costs of preliminary investigations, nor anything more, in fact, than 
the reasonable expense of conducting his case before the arbiters. 

The proprietor of an estate is not entitled to recover from a 
railway company sums paid for time and trouble to unprofessional 
persons called by him, as witnesses in the submission, to give their 
opinion as men of taste on the injury done to the amenity of his lands. 

12. TenpeR BY PrRomorersS—lIf the promoters do not make 


1 Dundas (Head’s Trustee) vy. West High- 3 Dundas v. West Highland Rly. Co., 
land Rly. Co., 20 June 1902, 10S. L, T. 88. 12 July 1902, 10S. L. T. 147, M. 80. 
2 Graham vy. Caledonian Rly. Co., 1848, 4 Younger v. Caledonian Rly. Co., 28 


10 D. 495, Nov, 1847, 10 D, 133, 
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an offer, they must pay the whole expenses, however small the com- 
pensation awarded! If no compensation be found due, however, 
promoters are not liable in expenses under sec. 32, even though they 
may not have made any tender; and this applies where there are 
distinct and separable claims for the same party. Thus the terms 
of sec. 32 with regard to expenses do not apply to questions of com- 
pensation referred by voluntary agreement.’ 

In England an owner, having claimed both for land taken and 
for land injuriously affected, was awarded more than was offered on 
the first head, but on the second did not get anything,—although the 
promoters had not made an offer, the claimant was held only entitled 
(under sec. 34 of the English Act) to the costs of the claim in respect 
of which he was successful.2 But if the award, though less than the 
sum offered, is not in respect of the same subject-matter as the offer, 
the promoters are liable in expenses under the Act. Where a claim 
was made under two distinct heads for (1) loss of business, and (2) 
structural damage, and a jury awarded a greater and less sum respect- 
ively than the promoters had offered under each of these heads, the 
Court held that the total aggregate amount offered was alone to be 
regarded, and that the claimant was in the circumstances not entitled 
to his costs.° 

An offer ought to be made at or before the beginning of the 
arbitration proceedings, which are held to commence with intimation 
of the nomination of the respective arbitrators.6 The offer is timeous 
even if made after receiving the request for arbitration.’ 

The earlier case of Yates v. Mayor of Blackburn ® goes further than 
that of Fitzhardinge, and seems to establish that not merely notice of 
the appointment. of an arbitrator but delivery of such appointment 
to the arbitrator is essential to exclude an offer. In that case an offer 
made at the end of the twenty-one days allowed to the promoters to pay 
a claim under sec. 68 of the English Act was held timeous, although 
the claimant had incurred expense, he not having yet delivered the 
appointment to the arbitrator. But an offer made after the arbitrators 
and umpire had been appointed,® was held too late, the Court being 
of opinion that the time is limited as defined in Mitzhardinge v. 
Gloucester and Berkeley Canal Co., which is the leading authority at 
present upon this point; and on the authority of. the cases of Fitz- 


1 Martin v. Leicester Waterworks Co., 3 5 Hayward v. Metropolitan Rly, Co, 4 
H. & N. 468 ; 1858, 27 L. J. Ex. 482.- B. & S. 787. 

2 Kx parte Reynal, 1847, 5 Rail. Cases, 60. 6 Fitzhardinge v. Gloucester Canal Co., 

3 Rh. v. Biram, 1852, 17 Q. B. 969; Reg. 1872, L. R. 7 Q. B. 776; Yates y. Mayor 
y. Biram in re Mills v. Midland Rly. Co., of Blackburn, 1860, 29 L. J. Ex. 447, 
1852, 16 Jur. 640; Sharpe v. Metropolitan " Fitzhardinge, supra. 
Board of Works, 4 Q. B. D, 645, 652, 8 Yates, supra. 

4 Miles v. Great Western Rly. Co., 1896, ® Gray v. North-Eastern Rly. Co., see 
Q. B. 432, L. R. 1Q. B. D, 696, 
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hardinge and Gray, the appointment of the last arbitrator may be 
taken as the limit within which an offer, to be good, must be made. 

An offer is good if in the form of a slump sum in respect of 
compensation, without specifying the heads or items of the claim to 
which such compensation is to be appropriated, and it is generally 
made in this way; but an offer embracing compensation and expenses 
in a slump sum is bad.? 

Questions regarding tenders in Scotland rarely reach the Courts, 
and there is therefore little judicial authority on the point. In a 
recent arbitration promoters and claimant had agreed that interest 
was to run on whatever sum was awarded or agreed on. Parties 
went on so far with the reference, and the promoters offered a “slump 
sum in full of all claims of every kind.” This was accepted. The 
curious result followed, that if interest were added, it brought the 
amount above a sum which had been tendered. If it were not, then 
the amount was below the sum tendered. The oversman held that 
the amount agreed to be accepted being in full of all claim, interest 
could not be added, and therefore each party must bear their own 
expenses, 

13. ARBITERS RIGHTS AND INTERESTS.— Right to Remuneration. 
—In contradistinction to the common law, arbiters acting under the 
Act are entitled to remuneration; and it has been the practice, ever 
since the passing of the Act in 1845, to allow such. The question 
of their right to remuneration was never raised judicially until quite 
recently, when the Court held that under the expression “the expenses 
of the arbiters and oversman” in sec. 32 was included reasonable 
remuneration to the arbiters or oversman for their services.’ 

The law in England has also been the same since the passing of 
the Act, and there the common law goes much further, because it 
allows the arbitrator or oversman to have a lien over the award till 
his expenses are paid. Possibly, if such a question arose, the same 
rule would hold in Scotland. In England an arbitrator’s fee is liable 
to taxation;® and although no decision to a similar effect has been 
pronounced in Scotland, yet since in the case of Murray v. North 
British Rly. Co. the Court used the expression “reasonable remunera- 
tion,” it may be assumed that they would have the right to determine 
what is reasonable, and to modify an arbiter’s or oversman’s fee, if 
excessive. 

14. LraBi“ity or THE ARBITER IN KkeEsSPECT or FrES.—It 


1Cf. Pearson v. Great Northern Rly, Co., 3 Murray v. North British Rly. Oo., 26 
1878, 18 W. R. 259 (jury case). See Russell Jan. 1900, 2 F. 460. 
on Arbitration, p. 68 (8th ed.) ; Browne 42. v. South Devon Rly. Co., 15 Q. B. 


and Allan on Compensation, p. 75. 1043. See &. v. West Midland Rly. Co., 
2 Balls vy. Metropolitan Board of Works, 10 W. R. 583. Russell, p. 271. 
1866, L. R. 1 Q. B. 337, > Lands Clauses (Taxation of Costs) Act, 


1895, 58 & 59 Vict. c. 11, 
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has never been decided whether the arbiters or oversman are directly 
liable for the fees of any person whom they may employ; but looking 
to the fact that they are by the Act to settle the expenses (s. 32), 
and to the view expressed by the Lord Justice-Clerk (Inglis),’ as to 
the clerk’s expenses, it would rather seem that they are liable in the 
first instance, having relief against the promoters under sec. 32. The 
question of liability for such fees would probably depend upon how 
far the arbiters reasonably required guidance and assistance, for there 
is no doubt that they are entitled to consult and employ other persons 
in certain circumstances.?, A form of the clerk’s account is given in 
the Appendix. 

15. Evipencrk By Arpirer.—As a general rule neither. the 
arbiter nor oversman is a competent witness regarding his award, but 
in special circumstances they may be examined.? Thus where a statute 
authorised compensation to be paid for “structural damage,” it was 
held competent for the railway company to examine the oversman with 
a view to finding out whether he had awarded damages in respect of 
other than structural damage to the buildings or their foundation, but 
that it was not competent for the Court to inquire into the mode 
by which he had arrived at the sum awarded for structural damage.* 

The same rule applies in England, where it was likewise settled 
that an arbitrator might be examined as to whether he took any 
matters into consideration in fixing the compensation which were not 
included in the reference; and it was there held that he might be 
examined as to every matter of fact with reference to the making of 
the award, what claims were made and what were admitted, so as to 
put the Court in possession of the history of the reference up to the 
time of the making of his award.° 


MISCELLANEOUS DECISIONS ON THE ACTS 


1. Iyrerpicting ARBITRATIONS—The Court will not interdict 
proceedings in an arbitration unless the complainer show that the 
claim for compensation is clearly irrelevant, or in whole or in part 
ill-founded, or that the arbiter is being asked to exercise powers 
which he does not possess.’ But the Court may interdict an arbitra- 


1L. J.-C. Inglis, in Burnet v. Henry, 6 See also pp. 49 and 389, 


supra. 
* Caledonian Rly. Co. v. Lockhart, supra ; 
Burnet v. Henry, supra. See p. 331, ante. 
3 See p. 836 for question of ‘‘arbiter as 
witness.” 
4 Glasgow City and District Rly. Co. v. 
M‘George, 25 Feb. 1886, 13 R. 609. 
5D. of Buccleuch v. Metropolitan Board 
of Works, L. R, 5 H, L, 418, 


7 Dumbartonshire Water Commrs. y. Lord 
Blantyre, 12 Nov. 1884, 12 R. 115; 
Glasgow, Yoker, and Clydebank Rly. Co. v. 
Lidgerwood, 1895, 23 R. 195; Caledonian 
Lily. Co. v. Morrison, June 1898, 25 R. 
1001; Wemyss v. Ardrossan Harbour Co., 
7 March 1898, 20 R. 500; Cox Bros. v. 
Binning & Son, 1867, 6 M, 161. : 
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tion ab ante, or suspend an operative interim decree as for payment, 
though it will not interfere with mere interlocutory judgments. 

A railway company had taken ground for a station at a certain 
part of their line, but the special Act authorising the formation of 
the railway did not give them power to take ground for lateral 
access to the station. A note of suspension and interdict was 
passed to try the question whether, as an accessory of their right 
to a station, they were entitled to lateral access through a street, 
which was private property, on paying full value for the privilege. 

So, likewise, a note was passed to try the question whether a 
railway company exhaust their power of compulsory acquisition by 
once using it, or whether they have power to subsequently take 
permanent possession of lands—scheduled in the books of reference 
as within the Parliamentary line of deviation—for the purpose of 
procuring therefrom the materials necessary for keeping their line in 
repair after it has been completed.? 

Where an owner has obtained interdict against a railway company 
making permanent works on his lands until payment of compensation 
therefor in terms of sec. 83, a railway company, on consignation, does 
not violate the interdict by excavating the soil or sinking pits, such 
operations falling within the reservation of sec. 83, entitling a railway 
company to survey, and take levels, and bare the soil, and set out the 
line of the works on making compensation.? But where a railway com- 
pany gave notice under sec. 83 that they were to enter on lands to 
survey, etc., on receipt of which notice the owner brought a suspension 
and interdict, the Court granted the same, holding that no power was 
conferred by the Act to enter upon lands to survey unless the company 
had previously concluded a bargain with the owner for the purchase of 
the lands to be surveyed, or complied with the provisions of the section.‘ 
It is incompetent for a person, none of whose lands or interest are 
compulsorily taken, to interdict promoters on the ground that he has 
not received a statutory notice. For example, in 1870 a railway 
company obtained an Act empowering them to make a railway, which 
would pass through a certain park which the owner was in course of 
feuing. In 1871 he gave off a feu, bounded on the west by a proposed 
street, which, as delineated on the feuing-plan, would have given access 
to the feu from a turnpike road, and would have passed through the 
ground required by the company for their line. In 1872 the company 
served a notice on the owner to take the portion of the park they 
required. At that time the proposed street had not been formed. 
When the company commenced the construction of their line, the 


Baxter v. North British Rly. Co., 17 3 Fleming v. Caledonian Rly. Co., 3 Mar. 


July 1846, 8 D. 1212. 1847, 9 D. 792. ae 
2 Douglas v. Caledonian Rly. Co., 1848, 4 Dalgleish v. Stirling and Dunfermline 
1) Dz 225. Rly. Co,, 21 Jan. 1847, 9 D. 505, 
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feuar raised an interdict against their proceeding with their works, on 
the ground, inéer alia, that he had not received any statutory notice 
from the company. The company did not require to take any portion 
of his land. It was held that as the company did not require any of 
the feuar’s land, they were not bound to serve a notice upen him; and 
that not having exceeded their statutory powers, he was not entitled 
to interdict. It was observed (per L. P. Inglis) that the feuar’s 
remedy was to claim compensation under the 6th section of the 
Railway Clauses Consolidation Act, 1845 (8 & 9 Vict. ¢. 33), on 
the ground that his land was “injuriously affected by the construc- 
tion ” of the line.* 

By a private Act a railway company were empowered “to enter 
upon, take, and use” the lands delineated on the relative plans, and 
described in the books of reference. These lands were scheduled, and 
comprehended a private road which intersected them, but did not ex- 
tend beyond them, and which was the continuation of a road over 
which the railway company enjoyed a right of servitude. The latter 
road, at its farthest extremity from the lands scheduled, was marked 
in the Parliamentary plan “ No. 46,” but the private road proposed to 
be taken was not numbered. The company having obtained possession 
under the Lands Clauses Act, the proprietor of the lands and private 
road presented two notes of suspension and interdict against the com- 
pany taking or interfering with the private road in respect the same 
was not duly scheduled, or otherwise against the company interfering 
with the road until they should provide a substitute in terms of sec. 46 
of the Railways Clauses Act. It was held (1) that the road being 
one continuots road, was properly scheduled; (2) that the railway 
company being empowered to take the road and surrounding lands 
in absolute property under the Lands Clauses Act, and the purchase 
having been completed when the notices were served, sec. 46 of the 
Railway Clauses Act did not apply; therefore, both notes of suspen- 
sion were refused.? 

A railway company, by a special Act providing for the formation 
of the line, which ran under a public street, had power to “enter upon, 
take, and use” such of the lands delineated and described on the plans 
and books of reference as might be required for their purposes. They 
had, by another section, “ power to appropriate and use the subsoil” 
of the streets, roads, and others shown and described as above. It 
was held that the railway company were entitled to appropriate and 
use the subsoil under the street without purchase, but subject to 
liability for compensation in the event of injury through their opera- 
tions; and a petition for interdict, at the instance of the proprietors of 


1 Don v. North British Rly. Co. and Don * Campbell v. Edinburgh and Glasgow Rly. 
v. Newport Rly. Co., 21 June 1878,5 R. Co., 7 Mar, 1855, 17 D. 613. 
972, 
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the solum, against the company removing the subsoil without purchase 
was refused.! 

In England it is held that the Court has not jurisdiction to restrain 
a party proceeding in the reference even though it be patent that the 
question goes beyond the agreement to refer ;? nor where a party falsely 
set forth that, along with another, he was authorised to proceed ;? nor 
even where there has been so much irregularity as to render the award 
invalid, if the other party would not be thereby injured. But where 
the Court were of opinion, on the admission of one of the parties, that 
there was not a question to refer,> the Court may grant an injunction ; 
or where the submission itself is challenged, the Court may restrain ° 
until that matter is determined. The Court has jurisdiction to restrain 
an arbitrator from proceeding where he has been guilty of corruption,’ 
or where he has misconducted himself as well as from the discovery 
during the reference that he has a large personal interest in the matter, 
and, in general, wherever the Court is of opinion that, in the circum- 
stances, the arbitrator is unfit or incompetent to act.8 The Court of 
Chancery may even restrain an arbitration from proceeding where the 
parties’ conduct is so irregular as to warrant this.° 

A railway ran through the links of Burntisland, belonging to the 
burgh, over which burgesses, etc., had rights of golfing, bleaching, and 
walking. . After taking part for the line, the company gave notice that 
they required more for “ extraordinary purposes.” The magistrates 
called a meeting of parties interested. A heritor presented a note of 
suspension and interdict, which was refused, but the note passed. 
The opinion was indicated that the rights of the burgesses and 
heritors were not proper rights of servitude, that the company must 
purchase the property from the magistrates under the Lands Clauses 
Act, and might then effect the extinction of the servitudes under secs. 
93, 94, and 95." 

A proprietor entered into an agreement with a railway company, 
whose line passed through his estate, whereby he allowed the company 
to take land included in certain notices, of which he had previously 
disputed the legality, it being stipulated that no other land should be 
taken, and that no land within the notices should be taken for other 


1@lasgyow Coal Exchange Co, Lid. v. 8 Mylne v. Dickinson, Coop. 195; Kitts 


Glasgow City and District Rly. Co., 20 July 
1883, 10 R. 1283. 

2 North London Rly. Co, v. Great 
Northern Rly. Co., 11 Q. B. D. 30, 52 L. J. 
Q. B. 380; Wood y. Lillies, 1892, 61 L. J. 
Ch. 158; London and Blackwall Rly. Co. v. 
Cross, 81 Ch. D. 354. 

3 London and Blackwall Rly. Co. v. Cross, 
supra. 

4 Farrar v. Cooper, 44 Ch. D. 323. 

5 Sisson v. Oates, 1894, 10 T. L. R. 392. 


vy. Moore, 1895, 1 Q. B. 253, 64 L.J. Q. B. 
152. 

7 Malmesbury Rly. Co. v. Budd, 1876, 2 
Ch. D, 118, 45 L. J. Ch, 271. 

8 Beddow v. Beddow, 1878, 9 Ch. D. 89, 
47 L. J. Ch. 588. 

9 Pickering v. Cape Town Rly. Co., 1865, 
L. R. 1 Hq. 84. 

10 Qunningham v. Hdinburgh and Northern 
Rly. Co., 14 July 1847, 9 D. 1469, 
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purposes than those therein described, “except in so far as an arbiter, 
to be thereafter named, should direct, and under such conditions as he 
might fix.” A submission was thereafter entered into, whereby the 
parties referred to the decision of an arbiter “all demands, claims, and 
questions at the instance of the said proprietor against the said railway 
company.” It was held that the submission was to be construed by 
the prior deed of agreement, and that the railway company was 
entitled to take land not included under the notices, provided they 
obtained the arbiter’s authority to do so." 

Where promoters have duly served notice upon a proprietor and 
have entered upon the lands, and to a large extent completed their 
operations, without express sanction, but without objection on the 
part of the proprietor, interdict is incompetent to the latter so far 
as regards the lands included in the notice.2 And generally, where, 
in the absence of definite agreement, operations have been so far 
proceeded with as that their stoppage would cause public injury, 
the Court will not grant interdict or injunction, although they may 
order a valuation.® 

An arbiter’s opinion is not ves judicata, to exclude defence to an 
action of interdict against proceedings following thereon, if a party has a 
defence which was not open to him at the time when the arbiter dealt 
with the,matter. Thus in the following somewhat complicated case : 
By Act of Parliament passed in 1891 the Lanarkshire and Dumbarton- 
shire Railway Company were empowered to construct a line of railway 
from Glasgow to Dumbarton. Sec. 6, sub-sec. 4, enacted that the 
railway should “be carried under the joint sidings and works of the 
North British Company and the Caledonian Company at Stobcross in 
tunnel, and the company shall not, without the previous consent of 
the companies owning the same, in the construction of such tunnel 
break open the surface of the ground, or in any way raise or interfere 
with the rails of the North British Company, or of the joint property 
of that company and the Caledonian Company.” The tunnel having 
been completed, the North British Company brought an action against 
the Lanarkshire and Dumbartonshire Company to have them ordained 
to remove a ventilating shaft which they had constructed within the 
North British and Caledonian Companies’ depdt at Stobcross, averring 
that they had obtained the consent of the North British Company to 
its erection, The Lanarkshire and Dumbartonshire Railway Company 
having denied this averment, the cause was remitted for decision to 
an arbiter, as required by the special Act of the Lanarkshire and Dum- 
bartonshire Company. The decision of the arbiter was to the effect 


1 Renton v. North British Rly. Co., 9 June 8 Hare v. Cork and Brandon Rly. Co., 


1847, 9 D. 1209. 1850, 17 L. P. 21; Wood v. Charing Cross 
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“that the construction of the shaft fell under the provisions of sec. 6, 
sub-sec. 4, of the special Act, and required the consent of the North 
British Company, which had not been obtained.” The Lanarkshire 
and Dumbartonshire Company having thereafter served a notice to 
treat on the North British Company, intimating that they intended to 
take the ground, upon which the shaft was constructed, under their 
compulsory powers, the North British Company applied for interdict 
against them in any way following up the notice. In defence, the 
Lanarkshire and Dumbartonshire Company stated that the limitation 
on their power to acquire ground compulsorily imposed by sec. 6, sub-sec. 
4, of their Act, applied solely to the joint sidings and works of the 
North British and Caledonian Companies, and that the ground 
proposed to be taken, though within the depot, was not part of 
their joint sidings and works. It was held (affirming judgment of Lord 
Kyllachy, diss. the Lord President) that this defence, not being open 
to the respondents prior to the service of the notice to treat, 
could not have been dealt with by, or pleaded before, the arbiter, 
and therefore that it was open to the respondents still to maintain 
it.t 

2. SERVITUDES ARE EXTINGUISHED BY COMPULSORY ACQUISITION 
or LAND.—When land is compulsorily acquired, it is taken absolutely, 
and free of all servitudes, unless it be otherwise provided in the special 
Act. A railway company by their private Act obtained compulsory 
powers to acquire land, and were taken bound to satisfy every claim 
competent to the town council of a burgh for the “ loss of all rights of 
servitude of which they shall be deprived by the construction of the 
company’s works.” Some years after the execution of the works the 
burgh contended that this clause, by implication, saved its servitude of 
way over a strip of ground in front of the railway station, which had 
been taken by the company and converted by them into a garden, in 
respect that no works had been constructed to deprive the burgh of its 
right. It was, however, held that the servitude had been extinguished 
by the fact of acquisition, and that specific physical occupation was not 
requisite.” 

3. SraruTorY RereReNnce To SupRirr—kxrviEw.—tThe award of 
the Sheriff, fixing compensation under secs. 21 and 22 of the Lands Clauses 
Act and the terms of the special Act, may be subject to review, the 
Sheriff there acting as a statutory valuator rather than in his ordinary 
capacity, if there are averments that he has acted ultra vires under the 
statutes. Thus a claim for £50 compensation under secs. 21 and 22 of 
the Lands Clauses Act and sec. 73 of the Glasgow District Subway 
Act, 1890, having been brought before the Sheriff for settlement, and 


1 North British Rly. Co. v. Lanarkshire 2 Oban Town Council vy. Callander and 
and Dumbartonshire Rly. Co., 23 Feb. 1897, Oban Rly, Co., 21 June 1892, 19 R. 912. 
24 R. 564. 
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the Sheriff having issued‘a decree for a sum as compensation, the com- 
pany brought a suspension of a charge upon the decree, pleading that 
it was ultra vires of the Sheriff under the statutes, averring (1) that he 
had given compensation for damage other than structural damage, and 
(2) that the action was prescribed, notice of the claim not having been 
given within six months from the discovery of the damage complained 
of, as required by sec. 73 of the special Act, the Court (diss. Lord 
Young) allowed a proof before answer, the Lord Justice-Clerk (Kings- 
burgh) observing: “If the case had come before the Sheriff-Substitute 
in his ordinary capacity, I should have been very slow to hold that it 
was a matter we ought to inquire into, but in this case he acted as a 
valuator appointed by Act of Parliament.” + 

4. Enrry BEFORE PURCHASE—SECURITY—DEPOSIT—INTEREST 
ov PurcuAss-Movey (ss. 84 and 86).—The 84th section of the Lands 
Clauses Act gives power to promoters to enter on lands before purchase, 
on making a deposit, by way of security, of a sum to be fixed by a 
valuator as the value of the lands, and, if required, to give the owner 
a bond for the amount of such deposit, with 5 per cent. interest from 
the date of the deposit till compensation is paid. On the interpreta- 
tion of these sections, it has been held that although the owner of the 
lands so entered upon may have dispensed with the granting of the 
bond, he is nevertheless entitled to 5 per cent. interest upon the com- 
pensation ‘from the date of the promoters entering upon his land till 
the compensation is paid; and also that he is entitled to payment of 
such interest out of the sum so deposited by the promoters.” 

Under sec. 84 a railway company was held bound to find two 
securities, and. that a bond by their secretary without securities was 
not sufficient.? 

Consignation made under the 84th section of the Lands Clauses Act, 
by way of security, to enable promoters to enter upon the possession of 
land before purchase, is only intended to cover the purchase-money or 
compensation claimed for the lands, or the party’s interest therein, 
and does not cover expenses.* 

Consignation in an unchartered bank is not in terms of the statute, 
and cannot be pleaded by promoters against their liability to pay legal 
interest thereon ; and where consignation has been so made after a de- 
cerniture for the amount of compensation or expenses, or both, legal 
interest is due upon the sum consigned until proper consignation, and 
bank interest thereafter.? 

When promoters have entered into a statutory submission 


1 Glasgow District Subway Co. vy. Essel- 4 Edinburgh, Perth, and Dundee Rly. Co. 
mont, 12 June 1895, 22 R. 659. v. Hope, 9 July 1854, 16 D. 1041. 

2 West Highland Rly. Co. y. Place, 21 ° Methven’s Eaecutors v. Edinburgh, 
Feb. 1894, 21 R. 576. Perth, and Dundee Rly. Co., 1851, 18 D. 


® Radcliffe v. Glasgow and Dumfries, etc., 1262. 
Rly. Co., 13 July 1847, 9 D. 1462, 


LANDS CLAUSES CONSOLIDATION (SCOTLAND) ACT 343 


as to the amount of compensation due to a proprietor, and have 
consigned, in terms of sec. 83 of the Lands Clauses Act, the sum 
awarded, they are not thereafter entitled to object to the uplifting of 
the consigned value by the proprietor until the issue of an action of 
reduction at their instance of the decree-arbitral.1 

The case of Fortune v. Edinburgh and Bathgate Railway Co., just 
referred to, may be contrasted with that of Main v. Lanarkshire and 
Dumbartonshire Railway Co.,?2 where a railway company, with a view to 
enter upon lands taken by them, for the purposes of their undertaking, 
before the compensation money was fixed, in terms of the Lands Clauses 
(Scotland) Act, 1845, deposited in bank, by way of security, a sum 
fixed by the valuator, and granted a bond in favour of the owner of the 
land. The amount of compensation payable was referred to arbiters, 
and an award was pronounced by the oversman fixing certain sums 
as compensation. The company raised an action of reduction of the 
award, on the ground that it was wltra vires of the oversman. There- 
after the owner of the land presented a petition to the Lord Ordinary 
on the Bills, praying for a warrant to uplift the consigned money. The 
Court held that pending the action of reduction the petitioners were 
not entitled to payment of the money. This case was distinguished 
from that of Fortune by the fact that in the former reduction was only 
threatened, whereas in this case an action of reduction had actually 
been raised. 

When an owner is in possession, promoters challenging his title 
are liable in legal interest on the sum awarded by a jury or an arbiter 
until they can show that the proprietor’s title is bad. A party pos- 
sessing the right of digging and winning clay from a clay-field through 
which a railway passed, claimed compensation from the railway com- 
pany for the loss sustained by their operations. The company objected 
to his title, and presented three successive notes of suspension against 
the Sheriff proceeding to summon a jury to ascertain the amount of 
damages in terms of the statute. Ultimately, a verdict was returned by 
a jury fixing the amount of damages, and the Sheriff interponed authority 
thereto, decerning against the company for expenses, in terms of a 
joint minute. The owner charged the company, which suspended, 
but the Court held legal interest due.* 

5. Liwirarion oR QuaLiricaTion or Promoters RicutTs—To 
constitute an effectual limitation of the rights of promoters under an 
ex facie absolute title to lands acquired by them, a separate written 
obligation is indispensable, even though the price to be paid by the 
promoters has been fixed by consent of parties without a final decree- 


1 Fortune v. Edinburgh and Bathgate 2 Main v. Lanarkshire and Dumbarton. 
Rly. Co., 7 Feb, 1849, 11 D. 581; cf. shire Rly. Co., 14 Mar. 1895, 22 R. 488, 
in ve Mutlow’s Estate, 1878, 10 Ch. D, 3 Methven’s Kars. v. Edinburgh, Perth, and 
131. . Dundee Rly. Co., 13 D, 1262. 
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arbitral; and it is incompetent to prove by parole the views of the 
arbiter with regard to any alleged qualification of the promoters’ rights, 
in the absence of writing, and the arbiter’s notes being silent on the 
matter But where the qualification or obligation is in writing, 
and is either not clear or ambiguous, the decree-arbitral rules? So, 
following upon a decreet-arbitral under the Lands Clauses Act, 
the Duke of Fife conveyed a piece of land to a railway company, 
obliging them in the disposition “to preserve the effective drainage of 
the lands in so far as the same may be interfered with by the com- 
pany’s works, and to keep up the works, ete., falling upon them under 
the Railway Clauses Consolidation Act, 1845.” In an action for im- 
plement of this obligation, Lord Low held that the disposition was 
ambiguous, and that it was competent to look to the terms of the 
decreet-arbitral in order to ascertain its true meaning; but the Court 
recalled this judgment, being of opinion that the disposition was un- 
ambiguous, and that it was accordingly incompetent to refer to the 
antecedent decreet-arbitral.2 On appeal, however, the House of Lords 
reversed the judgment and held that the decreet-arbitral was the 
ruling writ. 

6. No Supszqvent LIABILITY ON PROMOTERS FOR FEU-DUTIES 
OR CASUALTIES.—The 126th section of the Lands Clauses Act enacts 
that in the event of lands taken by a company being “ part or portion 
of other lands held by the same owner under the same titles, the said 
company shall not be lable for any feu-duties or casualties to the 
superiors thereof, nor shall the said company be bound to enter with 
the said superiors ; provided always that before entering into posses- 
sion of any lands full compensation shall be made to the said superiors 
for all loss which they may sustain by being deprived of any casualties, 
or otherwise by reason of any procedure under this Act.” 

Where a railway company, which had compulsorily taken land 
forming part of lands held by the same owner under one title, com- 
pleted a statutory title thereto, under sec. 80 of the Lands Clauses Act, 
and entered into possession without compensating the superior for the 
loss of casualties, it was held that, notwithstanding the failure of the 
company to pay compensation, sec. 126 excluded any claim by the 
superior against the company for feu-duties or casualties. The Lord 
President expressed the opinion that when a title is completed by a 
railway company under sec. 80 of the Lands Clauses Act, 1845, no 
feudal relation is established between the promoters and the superior 
of the lands taken, and therefore that any action founded on that rela- 
tion is incompetent ; and the question was further raised whether the 


1 Guthrie v. Glasgow and South - Western > Duke of Fife v. Great North of Scot- 
Rly. Co., 1858, 20 D. 825. land Rly. Co., 1897, 35 S. L. R. 78, 5 

* Duke of Fife v. Great North of Scotland 8. L. T. 261; 1900, 11 H. L. 37, 8.0 Re 
Rly. Co., 1897, 358, L. R. 78, 58. L. T. 261. 680. 
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superior, having allowed the company to enter into possession without 
paying compensation, could afterwards recover it, but no decision was 
given on the point.! 

Sec. 126 does not contemplate the relation of superior and vassal 
between the former and the promoters; and the right of the superior 
under this section is solely one of compensation. 

Where the entire estate held under one title is acquired, the pro- 
visions of secs. 107—9 apply ; the promoters may continue the payment 
of feu-duties, etc., so long as they are not called upon by the person 
entitled thereto to redeem such charges, either in part or in whole, and 
any differences respecting the consideration to be paid for such dis- 
charge are to be determined as in other cases of disputed compensation 
under the Act. 

Where, however, a part only of an estate is taken, over the whole 
of which a charge extends, an apportionment of such charge is impera- 
tive under sec. 109, either by agreement or by the Sheriff, prior to 
assessing the compensation due under sec. 126 in respect of such 
charges.” 

7. ARBITRATION DISCONFORM TO STaTuTE.— Under a submission 
in general terms, under the Lands Clauses Act, of all claims and dis- 
putes between a railway company and the tenants of minerals in lands 
taken by the company, the arbiter awarded compensation to the tenant 
for minerals rendered unworkable by the company’s operations,—it was 
held by the Court of Session that the decree was not ultra vires of the 
arbiter, and that the Court had not jurisdiction to correct any excess of 
valuation ; but the House of Lords reversed this decision, and held that 
the reference had not been conducted in terms of the statute, that a 
renewal of the submission by the parties to the arbiters did not renew 
the appointment of the oversman, and therefore the reference had 
fallen.3 

8. COMPOSITION PAYABLE TO SUPERIOR.—Mode of Ascertaining.— - 
In the case of Hill v. The Caledoman Railway Co.‘ the opinion was ex- 
pressed that an equitable mode of ascertaining the annual value of a part 
of a line of railway, for the purpose of calculating the composition pay- 
able to the superior, would be to take 4 per cent. on the price paid for 
the land (excluding severance damages and the extra price paid in 
respect of compulsory sale), and on the amount expended on the land 
in the construction of that part of the line, and to deduct from the 
percentage so obtained feu-duty and public burdens, and such an 
amount for maintenance and repair as would naturally fall on the 
landlord if the subjects were let. 


1 Mags. of Elgin v. Highland Rly. Co., 3 Glasgow, Barrhead, and Nelson Kly. 
20 June 1884, 11 R. 950. Co. v. Nitshill Coal Co., 23 Dec, 1848, 
2 See on this question and the interpreta- 11 D. 327; 5 Aug. 1850, 7 Bell’s App. 
tion of secs. 107-9 and sec. 126, L. P. Inglis, 325. 
in Mags. of Elgin v. Highland Rly. Co., supra. 421 Dec. 1877, 5 R. 386. 
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CHAPTER I 
EFFECT OF AWARD 


1, AwarD A FinaAL Jup@MeENT.—A valid award in a voluntary 
reference is a final judgment between the parties regarding all matters 
referred by the submission. It is final and binding both as to the 
facts and the law,! and that so effectually as to bar the parties from 
an appeal to any other tribunal, forming as it does a good plea of 
res judicata, to the same extent and effect as a decree pronounced in 
a court of law.? 

In England a valid award in a voluntary reference is final and 
binding on the matters submitted, both as to the facts and the law.’ 
It debars the parties from any appeal,‘ as well as from litigating on 
the same subject again.® Where a claim is made for damages, an 
award not only fixes these but creates a debt and extinguishes the 
original cause of action, even although the award has not been per- 
‘formed. It is different, however, where the claim is for money, when 
the effect of the award is simply to fix the sum due; and unless the 
award is implemented, an action may be brought.6 Where the con- 
struction of a contract has been referred, the award is conclusive in 
regard thereto in any subsequent action between the same parties for 
other breaches of the contract.’ 

1 See L. Watson, in Caledonian Rly. Co.v. Williams v. Moulsdale, 7 M, & W. 184; 
Turcan, 25 R. (H. L.) 17; 1898, A. C. 256. Price v. Price, 9 Dowl. 334. 

2 Fraser v. Lord Lovat, 28 July 1850, 7 8 Parkes v. Smith, 15 Q. B. 297, 19 L. J. 
Bell’s App. 171. Q. B. 405; Commings v. Heard, L. R. 4 

8 Hodgkinson v. Fernie, 3 C. B. (N.S.) Q. B. 669, 39 L. J. Q. B. 9; Gascoyne v. 
189; Keighley v. Maxsted & Co., in re, Edwards, 1 Y. & J. 19; Allen vy. Milner, 
1893, 1 Q. B., per L. Esher, at p. 409. 2°C. & J. 475 Wl Tad. cGN Ss) she (emesee 

4 Goodman v. Sayers, 2 J. & W., 249; Russell, p. 295. 
in re Durham County Building Society, 41 7 Gueret v. Audouy, 62 L. J. Q. B. 633. 
L. J. Ch. 164, L. R. 7 Ch. 45. See Gray v. Boustead, in re, 8 T. L. R. 
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2. Hrrnor or AWARD ON MATTER NOT CLAIMED OR RAISED IN 
SuBmisstov.—As a general rule, it may be laid down that an award 
is conclusive upon all matters falling within the terms of the sub- 
mission, even although one or more of them may not have been 
specially discussed, brought forward, or apparently disposed of. 

In applying this, however, the rules regarding the construction of 
the three kinds of submission, 7c. the special, the general, and the 
mixed or general-special submission, have to be kept carefully in view. 
In the first the general proposition will only be applicable to the 
special matters submitted. With regard to the general submission; 
while the presumption holds good, it does so with certain limitations ; 
in the first place, the terms of the contract itself, notwithstanding the 
dicta of Erskine? will be rather strictly construed, for “an arbiter 
cannot be allowed to oust the jurisdiction of the Courts of law, nor 
can parties be considered as intending to do so except to the extent 
which they have expressly specified” ;* and in the second place, it can 
only apply to disputes existing at the date of the submission, “ae, 
matters actually in difference; and if there be a question as to these, 
the Court may consider not only the submission, but also—at least if 
that be ambiguous—the actings and pleadings of parties ;* but a plea of 
compensation, however, is incompetent to be considered by an arbiter 
even under a general submission. In the third place, “all disputes ” 
can only embrace such differences as were fairly in view and intention 
of the parties when submitting, and the terms “ ought not to be so 
stretched as to include rights that cannot be presumed to have fallen 
under the view of the submitters.© With regard to the “mixed” or 
“ general-special” submission, the rule regarding these is that the 
general clause only embraces matters ejusdem generis with the par- 
ticulars which are enumerated in the special clause, The rules re- 
garding these are well put by Lord Kilkerran:’ “The effect of 
arbiters not determining the whole matters submitted, is settled by a 
distinction, whether it be a submission only of particulars, or only 
general, or of particulars with a general. “In the first and second 
case, the leaving anything open voids the whole; in the third case, 
the particulars being determined, the decree stands good, though 
there be nothing done upon the general; provided that no claim 
upon the general, having connection with any of the particulars 
determined, be left undetermined. Accordingly, in this case, where 
the submission was of particulars, with a general subjoined of 


1 Gray v. Brown, 5 Feb. 1833, 11S. 353 ; 
Brakenridge v. Glenice, 9 June 1815, L. J.-C. 
Boyle’s Note-Book, Parker’s Notes, synopsis, 
Ps <x, NOs 62. 

2 TV. iii. 32. 

3 Per L. J.-C. Inglis, in Calder v. Mackay, 
10 Feb, 1860, 22 D, 741. 


4 North British Rly. Co, v. Barr & Co, 
27 Nov. 1855, 18 D. 102. 

> M‘Hwan v. Middleton, 
159, 

6 Per L. Moncreiff, in Hood v, Baillie, 18 
Dec. 1882, 11 S. 210. 

7 Lovat v. Fraser, 22 June 17388, M. 625, 


1866, 5 M. 
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all other claims, the Lords sustained the decree-arbitral whereby 
all the said particulars were determined, although there were 
other claims, falling under the general, left undetermined by the 
arbiters.” . 

But if the matter be one clearly falling within the terms of the 
submission, which the parties have merely neglected to bring forward, 
the presumption will be that it has been disposed of, and further 
discussion or legal procedure will be held incompetent. 

The specialities of the ancillary submission must also be borne in 
view, as it does not necessarily become final or exhausted till the 
contract or deed out of which it arises, and the questions regarding 
the same, have terminated. There may therefore be several references 
during its subsistence, the award in each being final on the matter 
submitted, but not necessarily exhausting or terminating the sub- 
mission clause. 

In England an award is conclusive as to all matters in difference 
between the parties within the scope of the submission, whether they 
are brought before the arbiter or not,’ but an award does not form a 
bar to an action for the enforcement of a claim which, though it 
existed at the time of reference, was not then in difference be- 
tween the parties and had not been referred.2 The award is only 
conclusive as to the questions actually referred, and a reference 
as to the quantum of a demand does not waive an objection to its 
legality.® 

3. Hrrnot or AWARD TO TRANSFER PropeRTY.—An award 
cannot itself transfer property. The arbiter can only, where a trans- 
ference is to beseffected, pronounce a finding or findings as to whom 
the property should be transferred to, and ordain the party to execute 
the necessary deed or deeds. When a disposition or conveyance is 
executed following upon an award, the award itself is the governing 
instrument, and the disposition, the main purpose of which is to confer 
a feudal title, is merely ancillary, and must be construed with refer- 
ence to the decree-arbitral, and disregarded so far as inconsistent 
therewith.® The award is not sufficient even to transfer personal 
property, though it may regulate and be held as conclusive regarding 
the right or title of a party either to land or personal property. In 


1 Dunn v. Murray, 9 B. & C. 780, 7 166; Oxenham v. Lemon, 2 D. & R. 461; 


L. J. (O. 8S.) K. B. 390; Collins v. Powell, 
2 T. R. 756; Clegg v. Dearden, 12 Q. B. 
576; Smith v. Johnson, 15 East, 218; 
Smalley v. Blackbuin Rly. Co., 2H. & N. 
158, 27 L. J., Ex. 65. 

* Ravee v. Farmer, 4 T. R. 146; Golightly 
v. Jellicoe, 4 T. R. 147 n. ; Upton v. Upton, 
1 Dowl. 400 ; Oxenham v. Lemon, 2D. & R. 
461. 

8 Steers v. Lashley, 6 T. R. 61, 1 Esp. 


Russell, pp. 297-8. 

4 Erskine v. Cochrane, 30 July 1714, 
M. 649. 

5 Great Norih of Scotland Rly. Co. v. Duke 
of Fife, 1900, 37 S. L. R. (H. L.)-630; 
Guthrie v. Glasgow and South- Western Rly. 
Co,, 18 Mar. 1858, 20 D. 825. 

° Laird of Lochinvar v. Cassillis, 1583, 
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one old case a decree-arbitral ordaining a discharge was held equivalent 
to a discharge. 

“It appears in early times to have been made a question whether 
an award was binding on the heirs and successors of the parties unless 
it had been specially stipulated in the contract of submission that the 
award should so be binding. It was decided, however, even then? 
and has long been recognised as indisputable, that the completed and 
delivered award of an arbiter, being just the consummating part of an 
onerous and lawful contract, is as binding upon the heirs and suc- 
cessors of the contracting party as any other lawful and onerous 
contract into which he had entered.” 

In England* an award cannot by itself transfer an interest in 
lands,‘ nor partition lands between tenants in common, as the land 
does not pass thereby, and requires a conveyance from the party, which 
the arbitrator can direct.2 Nor has an award the effect of transferring 
lands, holding, property, or growing crops which pass with the land,° 
nor even of transferring the property of a chattel or mere personalty.’ 
The award is, however, conclusive as to title in a question between 
the parties, although it does not transfer the right, and the parties 
may even consent that the award of an arbitrator shall be conclusive 
as to the right or title to land.§ 

4. Hrrect or AWARD ON PaARTIES.—An award is binding not 
only on the parties to the submission, but also on all others who by 
or through them may claim or be parties to the matter submitted. 
So a person may become a party to a submission by his actings, and 
be bound by the award, though he may not have signed the sub- 
mission ;® and an assignee may sist himself, and be bound, though he 
may not have taken part in the proceedings.” 

5. Tuirp Parri“es.—As a general rule, the rights of third parties, 
who are not parties to the submission, cannot be affected by an award. 
A third party may, however, by adoption or acquiescence, become 
practically a party to the submission, and thereby be bound by the 
award. A trustee in bankruptcy may become a party by making 
appearance or being sisted; or notice may be served on him of the 
dependence of the submission, and if he fail to appear, an award will 
not be liable to reduction in respect of his absence; but if there be 

1 Lord Elphinston v. Ord, 10 Dee. 1623, 7 Hunter v. Rice, 15 Kast, 100. 
M. 16472. 8 Doe d. Morris v. Rosser, 3 Kast, 11. 
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failure to give due notice to the trustee, and an award be pronounced, 
it will be liable to reduction on that ground.1 Cautioners for a 
private composition are bound by a decree-arbitral against the prin- 
cipal debtor, although not called as parties.2 If the trustee acts 
properly, the award will not be against him, but against the bankrupt, 
and that for the full amount due, in respect of which the creditor will 
be ranked and be entitled to charge the bankrupt and his cautioners 
if he has been discharged on composition.® 

In England an award is binding not only on the parties to the 
submission, but on everyone claiming through or under them, even 
though adverse to them. An award is not necessarily affected by a 
party becoming bankrupt after entering into the submission before 
execution of the award ;° but if only the question of liability for, or the 
amount of, a debt was referred, and the debtor became bankrupt before 
the award, and obtained a certificate or was discharged, he can claim the 
benefit of the bankruptcy statutes to relieve himself of liability for 
all debts for which, if there had been no reference, the statutes would 
have protected him. In such a case the award would be set aside.® 

6. Hrrect or AWARD ON LAW AGENTS LiEN FOR EXPENSES.— 
A law agent has the same right to expenses found due in a submission 
as to those in a lawsuit, and his hypothee is applicable likewise.’ 
Even where a deed of submission may not expressly empower the 
arbiter to pronounce decree for expenses in the name of the agent, 
the arbiter may do so at the request of the party and his agent The 
agent, however, founding upon a decree-arbitral, cannot enforce payment 
of expenses which the arbiters have allowed to be compensated by the 
amount of claim: of the party against whom expenses are found due.® 

The law of England goes much further than that of Scotland, and 
gives the law agent a lien for his expenses not only over the expenses 
themselves, but also over the sum awarded to the successful party ;° 
but now, though not formerly," a set-off for damages or costs between 
parties may be allowed in the particular matter, notwithstanding the 
solicitor’s lien over costs; this, however, does not apply to costs in 
independent proceedings. 
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CHAPTER II 


IMPLEMENT OF AWARD 


1. Wuar is surrictent [mpLEeMENT.—The rule in Scotland and 
England alike is that the award “ought to receive the most ample 
interpretation of which the words are capable,”! and “a liberal and 
sensible construction,’ ? when any question arises as to the sufficiency 
of its implement. 

What is sufficient implement is a question of circumstances; and 
where there is any ancillary deed or obligation, its terms must be 
construed according to the tenor and extent of the decree-arbitral. 
Thus by the terms of a decree-arbitral in a statutory submission 
between a railway company and the proprietor of lands taken, the 
company were bound to pay a sum as purchase-money, and to execute 
works, not including the drainage of the adjoining lands. In releasing 
the company from all other claims by the proprietors, the decree- 
arbitral excepted “ the obligations upon the said company to preserve 
the effective drainage of the lands in so far as the same may be 
interfered with by the construction of the works, and to keep up the 
works, fences, watercourses and others falling upon the said company 
under the Railway Clauses Consolidation (Scotland) Act, 1845.” A 
disposition was granted by the owner of the lands to the company, 
narrating and declaring as a positive obligation, in terms of the decree- 
arbitral, “that the said railway company shall be bound and obliged 
to preserve the effective drainage of the lands in so far as the same 
may be interfered with by the railway works, and to keep up the 
works, fences, and watercourses and others, falling upon them under 
the Railway Clauses Consolidation (Scotland) Act, 1845.” It was 
held by the House of Lords that the obligations in the disposition 
must be construed with reference to the decree-arbitral and the 
statutory obligations imposed on the company, and therefore implied 
only a duty to maintain the drainage works within five years from 
the opening of the railway, as provided by the said Act (ss. 60 and 65), 
and excluded any demand for new works after the lapse of that period, 
and any question as to the sufficiency of the works originally executed. 
It was observed that the decree-arbitral by which the rights of the 
parties were defined and determined, was the governing instrument, 


1 Ersk, iv, 3, 32. 2 Russell, p. 304, 
351 


352 IMPLEMENT OF AWARD 


and that the disposition, the main purpose of which was to confer a 
feudal title, was merely ancillary to, and must be disregarded so far as 
inconsistent with the decree-arbitral." 

The general rules with regard to implementing awards have been 
more variously illustrated by decisions in England than in Scotland ; 
but the general principles are the same for the two countries. 

In England, although it is incompetent to make an award partly 
at one time and partly at another, the performance thereof may require 
to be done at different times and places.? If the arbitrator do not fix 
a time for the performance of an act, a reasonable time is presumed, 
and no notice of the award is necessary to require implement.? The 
parties must perform in terms of the award, so far as that is lawfully 
possible ;* but where, for instance, an arbitrator had ordered a party 
to demolish some weirs of which he was proprietor, and also one in 
which he only had a share, it was held that he was bound to implement 
only as far as he had right; and that if he were unable to remove the 
weir in which he had a share without being liable to an action for 
doing so, that was a sufficient answer. Again, for example, where 
lessees agreed to sink for coal according to usual and customary 
practice, and to erect engines, the award fixing the damages occasioned 
by their failure to do so, directed that they should sink and erect 
engines before a certain day. The Court held that there was sufficient 
implement on the part of the lessees when they had shown that, 
according to the judgment of competent persons, they had sunk as 
far as they profitably could and ought, or as was usual. Where the 
award directs payment of money at a particular time and place, the 
payers ought td tender the money at that time and place, though the 
payee may not be there to receive it.’ 

2. Wuere ExxouTion or DEED DIRECTED.—Where an award 
directs the execution of deeds, it does not seem to be necessary to 
make any formal demand therefor, as both parties are held to be 
aware of the order, and to be under the like obligations to implement 
the same. In Scotland the practice and professional etiquette as to the 
preparation of deeds following on an award are so well understood 
that difficulty is rarely, if ever, experienced, and no case seems to 
have arisen calling for judicial interpretation. Where discharges are 
to be executed, the rule is that the party in whose favour these are to 
be granted prepares the same, and the granter revises; and the same 
rule applies to conveyances. 


1 Great North of Scotland Rly. vy. Duke of vy. Moss, 1 Bulst. 44; Bel? v. Twentyman, 
Fife, 1900 (H. L.), 37S. L. R. 630. Seealso 1Q. B. 766. 
Guthrie v. Glas. and S.-W, Rly. Co., 18 Mar. 4 Russell, p. 805. 
1858, 20 D. 825; Karl of Hopetoun v. North ° Doddington v. Bailward, 7 Dowl. 640, 8 
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On this point certain English decisions are instructive.! 

If an arbitrator direct that on payment of the debt the mortgagee 
shall reassign the mortgaged land, the duty of reassigning attaches 
without request ;* and if an award direct that a party is to convey 
an estate by conveyances to be approved by a certain individual, the 
party directed must prepare the conveyances and get them approved.® 
So if an arbitrator direct a party to execute a deed, it is enough if 
the deed be presented by one authorised to do so. Where one party 
is ordered to pay money and the other to execute a release, the latter 
must execute the release on the money being tendered, and he cannot 
decline to execute the release by refusing the money.> If a party die 
before the time fixed for payment has expired, payment must be made 
to his representatives, who are bound, in like manner, to grant a 
discharge. If an arbitrator has erroneously ordered discharge of all 
claims to the date of the award instead of to the date of the sub- 
mission, the party on whom the obligation lies is held to have 
sufficiently implemented it if he grant a release to the date of the 
submission.’ 

3. PARTIAL IMPLEMENT OF AWARD.—Partial implement of an 
award may bar parties from raising otherwise competent objections 
either to the award itself or to its complete implement. Thus a 
reference was entered into between the outgoing and the incoming 
tenant of a farm, and a minute of reference was duly entered into. 
The arbitration embraced questions as to the value of the turnip crop, 
manure, threshing mill, and fences. The arbiters had dealt with all 
these items in their notes of proposed award, and payment had been 
made under the award to an amount of over £1100 for these, with 
the single exception of £40 as the sum awarded for the fences. The 
defender objected to pay this sum on two grounds—(1) that the 
award was invalid, being neither holograph nor tested, and (2) that 
the arbiters had acted irregularly in calling upon the defender to lead 
in a proof as to the fences, which belonged to the outgoing tenant. 
The First Division held that in respect the award had been so fully 
implemented, the defender was barred from stating these objections, 
although they might have been both competent and effectual before 
the other portions of the award had been implemented, and that the 
‘second objection was a question of procedure as to which the judg- 
ment of arbiters is final, unless there is anything to indicate that their 
actings have caused injustice, which there was not in this case. 


1 See Russell, p. 306. Linnen v. Williamson, Rolle, Ab, Arb, K. 
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CHAPTER III 


ENFORCEMENT OF AWARD 


1. Hwvorcement oF AwarRD BY SumMMARY D1ILIGENCE.—\To 
entitle a party to record an award, with the view of obtaining an 
extract and warrant to charge, there must be consent, by the parties 
to the submission, to registration of the decreet-arbitral for summary 
diligence. The award cannot be recorded without this; and unless 
recorded, neither an extract nor a warrant for charge can be obtained.’ 
It is not essential that the consent to registration should be contained 
in the submission itself; parties may subscribe a minute consenting to 
registration for execution, and the same should be indorsed on the 
submission.2 The arbiters may ex proprio motu ordain the registration 
of the award for preservation merely, but not for execution, without 
the consent of the parties;* but in that case it should contain the 
appropriate clause of direction or consent to registration. The consent 
to register for execution may, however, either be in the submission 
itself or in a separate writing. Thus it was held competent to proceed 
by summary diligence for execution of a decree-arbitral although there 
was no consent in the submission itself to record the decree, the parties 
having subsequently subscribed a minute consenting to its registration 
for execution.2 The extract decree, however, in such an event is not 
a sufficient warrant for diligence, unless the. writing containing the 
consent of parties to registration for execution be produced along 
therewith. The correct procedure is to indorse the minute of consent 
on the submission. 

A bill was passed of a charge under an interim decree-arbitral 
for a penalty of £100 stipulated in usual form in a submission over 
and above performance, on the ground of a doubt whether this penalty 
be incurred by a party stating what he may have been advised were 
valid objections to a court of justice. 

The consent of parties to registration for execution may extend 
to interlocutory orders, interim decrees, and final decrees-arbitral, or to 


1 Know v. Hwme, 12 Mar, 1707, M. 625, 3 Parker, pp. 186, 191, and 262. 


2 Baillie v. Pollock, 19 May 1829, 7 8S. 4 Muirhead vy. Stevenson, 19 Feb, 1848, 
619 ; Parker’s Notes, p. 186, 10 D. 748. 
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all or any of them.! If one party refuses to put a decree-arbitral 
on record, the other party, if he is to enforce registration, must qualify 
a substantial and tangible interest.2 If the arbiter has not specified 
or modified the amount of expenses, summary diligence is probably 
incompetent. Where a decree-arbitral has been issued for a specific 
sum under deduction of counter claims, interest on these ought to be 
deducted in charging for the amount.4 

A personal decree against statutory and voluntary trustees, who 
sist themselves as parties in a submission as “ trustees,” is ultra vires; 
and an action against them personally on that decree is not restrictable, 
so as to conclude against them as trustees° Summary diligence 
against trustees jointly and severally, upon a decree-arbitral, is in- 
competent, unless the question of their joint and several liability falls 
within the scope of the submission.° The decree must further 
sufficiently identify the parties to the submission. 

Arrestments used upon a decree-arbitral were recalled, in respect 
that the submission was entered into by the factor for a proprietor, 
while the decree was directed against the proprietor himself and his 
trustees.’ 

In a petition for the judicial winding up of a limited company 
which was admittedly deemed solvent, the petitioners founded upon 
a judgment debt for £58 awarded to them under a decree-arbitral, 
the inducie of a charge upon the extract decree having expired without 
payment. The company admitted that £43 of the £58 was due; and 
in order to make good their objection to the remaining portion, it 
would have been necessary to suspend the decree and reduce the 
decree-arbitral. It was held that no sufficient ground had been shown 
why the prayer of the petition should not be granted.8 

2. Evrorcine Aan InrTeERIM DeEcrEE.—The practice with regard 
to enforcing implement of an interim decree-arbitral was for long 
invariable, according to Parker, who states it thus: “When it is 
necessary to record an interim decree in the view of enforcing imple- 
ment, the submission, containing the consent of parties to registration, 
and which is therefore the only warrant for summary diligence, must 
also be recorded along with it. If it be considered necessary after- 
wards to prorogate the submission by a minute on the principal deed, 
or should it be wanted for any other purpose, it may be borrowed up 
from the record office any time previous to its being actually engrossed 
in the books (which is generally about six months from the date of 


1 Anderson v. Kinloch, 6 Feb. 1836, 14 S. 5 Whitehead v. Finlay, 4 Dec. 1832, 118, 
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ingiving), but not afterwards, without a warrant from the Court 
When it is applied for, the extract which was formerly obtained must 
be left with the keeper of the record, and a receipt given for the 
principal submission. When the submission is again returned to the 
keeper, the extract will be redelivered, and the receipt, of course, 
cancelled.” } 

Since the passing of The Writs Registration (Scotland) Act, 1868 
(31 & 32 Vict. c. 34), however, this has been changed. That Act 
(secs. 1 and 2) provides that “no writ registered in the Books of 
Council and Session shall be taken out or given up, except with 
express judicial sanction; and that all writs registered as protective 
shall be retained by the keepers of the registers.” Where, therefore, 
it becomes necessary to record the submission with an interim decree, 
the submission will not be given up, but only an extract thereof 
issued with an extract of the interim decree if desired. 

1 Parker, p. 262, 


CHAPTER IV 
AWARD AS A GROUND OF ACTION OR DEFENCE 


Sec. I 


1. Evrorcineg an AwarRD BY AcrTion.—As an arbiter is functus 
after the delivery of his award, and has no power to enforce the same; 
that can only be done by a competent Court. Where there is consent 
to registration for execution, the statutory summary remedies may be 
adopted; but where the award cannot be so registered, owing to the 
absence of the necessary consents, an action is the only means by which 
implement can be enforced. A valid award forms a good ground upon 
which to raise an action for implement; and unless some competent 
objection be stated, the Court will give decree de plano. 

In England, prior to the Arbitration Act, 1889, an award might 
have been enforced “as of right by action, whether the submission was 
by parole, by writing not under seal, or deed, or rule of Court, or by 
judge’s order” ; but now, under sec. 12 of the Arbitration Act, 1889, an 
award may be enforced as a judgment or order of Court. The right, 
however, to bring an action is not thereby taken away; only the 
necessity for action no longer exists to the same extent as formerly ; 
and an action is still the proper mode of procedure where the sub- 
mission is by parole, or where the award ascertains only the amount 
to be paid and not the liability in law to pay, or where the validity of 
the award or the right to proceed upon it is so doubtful that leave to 
enforce it under the above section cannot be obtained.” * 

2. CLAIM ON AN AWaARD.—Where a party refuses implement of 
an award which cannot be recorded for execution, the remedy is to 
raise an ordinary action for implement, founding on the award. The 
submission, with the award following thereon, forms a completed 
contract upon which an action may be validly founded. If the award 
be for a sum of money, and be ex facie valid and regular, the party 
suing need only raise an ordinary petitory action, founding on the 
submission and award, and aver that the amount is due in respect 
thereof, and has not been paid. In like manner, if implement be 


1 Russell, p. 309. 
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required by performance of an act, the same course may be followed 
by the appropriate action. 

In England} the pursuer in an action on an award has a some- 
-what heavier task. The plaintiff must allege all facts necessary to 
support his case, and prove, where necessary, the submission of the 
parties to the arbitration,? as well as the award itself ; and where it is 
by two or more arbitrators, that it was signed by all in presence of 
each other and at the same time and place 5 Where the award is 
by an umpire, or by arbitrators and an umpire, the appointment 
of the latter must be proved, and also that the award has not been 
complied with.* 

3. Derence To AN ACTION ON AN AWARD.—The question as to 
what is a competent objection to an award, capable of being stated by 
way of defence or ope eaceptionis to an action, is usually tested by 
whether the objection appears ex facie of the award or procedure, and 
be capable of instant verification without resort to a proof; or whether 
it be extrinsic of the award and procedure—requiring proof to establish 
it. The general rule is that in the former case objection may be 
stated by way of defence or ope exceptionis, while in the latter reduction 
will be necessary. 

The question was specifically raised in the case of Whitehead v. 
Finlay,’ by a plea that it was incompetent to maintain objections by 
way of defence, ope exceptionis, to an action for implement of a formal 
decree-arbitral, on the ground that the decree was ultra vires, and that 
an action for reduction was necessary. The Court, on appeal, adhered 
to the opinion of the Lord Ordinary (Fullerton), and held that the 
objection to the decree was pleadable ope exceptionis. The objection in 
this case was that parties sisted “as trustees” had been decerned 
against personally. Lord Fullerton in his Note there said: “If the 
objection to a decree-arbitral is forgery, fraud, corruption, or any other 
objection which is extrinsic, not appearing from the terms of the decree 
itself, which is in all respects formal, and where extraneous evidence 
is to be adduced to support the objection, a process of reduction is 
necessary. But where the objection is not of that character, and is to 
be proved from the terms of the decree itself, the same have often been 
discussed by the Court as reasons of suspension merely.” 

So, also, where an arbiter’s name had been filled into a blank by 
one party different from what was intended by the other, that was 
allowed to be pled in defence to an action for implement, and was 
sustained ;° and in another case, the objection that an award was 


1 See Russell, p. 810 e¢ seq. 4 Stall vy. Halford, 4 Camp. 19. 
® Ferrier v. Oven, 7 B. & C. 427; Dilley 516 Nov. 1833, Fac. Dec. vol. ix. p. 38; 
v. Polhill, 2 Str. 923. see also 11S, 170. 


* Wade v. Dowling, 4 BE. & B. 44, 23 5 Deas v. Aytown, 25 May 1821, 1 S. 
L. J. Q. B: 802; Peterson v. Ayre, 150. B. 29. 
724, 23 L. J. OC. P. 129. 
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invalid, being only signed by one arbiter and ‘an oversman who 
had no written devolution or appointment, was pled as a defence 
to an action for implement, and was also sustained Again, in 
a submission under an agricultural lease a landlord was bound 
to put houses and fences in repair, to the satisfaction of two 
parties named, who had power to choose an oversman. They differed, 
and the oversman issued an award after inspecting the premises, but 
without hearing parties. Objections were taken on this ground, and 
also to his commuting the obligation into money, but the Court held 
the award good. In that case the objection was stated by way of 
defence to a petitory action for the sums decerned for, and the objector 
thereupon raised an action of reduction of the award. The Lord 
Ordinary (Lord Cunninghame) said: “The Lord Ordinary thinks that 
the reduction latterly brought is altogether unnecessary, as no objection, 
in point of form, was insisted on in the advocation.” The objections 
here were verifiable either on the face of the award or from the 
admissions of parties.2 The point was again raised in a compara- 
tively recent case, where, in an action for implement of an award, 
averments of corruption were inter alia stated by way of defence; 
but the Court there expressly held that while it is competent in 
an action for implement to inquire whether the actings of the arbiters 
or oversman have been ultra jines compromisst or ultra vires, aver- 
ments of corruption cannot be made except by way of an action 
of reduction? 

It is a good plea ope exceptionis in defence to an action for im- 
plement, that objection had been taken during the submission proceed- 
ings to the power of the other party to refer.‘ 

Where an action for implement proceeds upon an award that is 
defective both in form and substance, the latter cannot be rectified 
by a subsequent allowance of proof to determine the real facts on 
which the award is based; but leave may be granted to amend the 
summons.” 

In several cases of arbitration under the Lands Clauses and 
Railway Clauses Acts certain pleas have been stated by way of defence 
to an action on an award, and the following may be taken as illustra- 
tions :—-Where an heir of entail and a railway company entered into 
a submission to fix compensation, the arbiter fixed the sum to be paid 


1 Prederick v. Maitland and Cunningham, 12 R. 583; Dykes vy. Roy, 13 Jan. 1869, 


9 July 1865, 3 M. 1069. 7 M. 357; Steele v. Swan, 26 Feb. 1869, 
2 Macgregor v. Stevenson, 20 May 1847, 415. J. 311. 
9D. 1056. See also Highland Rly. Co. v. 3 Thomson v. Munro, 28 June 1882, 19 


Great North of Scotland Rly. Co.,18 July S, L. R. 789. 

1890, 17 R. 1256; Roddan v. M‘Cowan, 26 4 Thomson's Trs. v. Muir, 13 Dec. 1867, 
June 1890, 17 R. 1056; Hope v. Crookston, 6M. 145. 

6 June 1890, 17 R. 868; Dixon v. Jones, 5 Campbell v. Mitchell, 2 July 1831, 9 8. 
Heard, & Ingram, 19 Mar. 1884, 11 R. 875. 

739; Rogerson v. Rogerson, 31 Jan. 1885, 
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to the claimant, and in a reference by the tenant found that the tenant - 
should continue to pay the full rent, that the railway company should: 
settle all the tenant’s claims, and that the heir of entail in possession — 
during the currency of the lease should make certain annual payments 
to the railway company. The sum payable to the heir of entail was 
applied in paying off debt, etc., and on his death the next heir drew 
the rent in full, but refused to make the annual payments. In an 
action at the instance of the railway company the Court held that no 
valid obligation had been constituted against the heir. The Caledonian 
Railway Company, in the exercise of its statutory powers, closed two 
public streets, and an owner of subjects in the neighbourhood, of which 
no part was taken, claimed compensation, and that it should be fixed 
under the Lands Clauses Act. Arbiters and an oversman were appointed 
under protest by the railway company, and, after some procedure, the 
oversman issued a decreet-arbitral assessing the damage for detour at 
£1200, and change of gradients at £300, or £1500 in all. The 
railway company refused to pay, and the owner raised an action, in 
answer to which the company pled that the property had not sustained 
any permanent or peculiar physical injury in the sense of the statutes, 
and that the oversman ought to have considered the whole effect 
of their operations, and given effect to compensatory as well as 
injurious elements. The Court repelled these pleas.2 In an arbitration 
under the Lands Clauses Act to fix compensation for land taken for a 
lighthouse, ete., the owner claimed for damage to the amenity of the 
mansion-house and lands by the use of a foghorn on the island. The 
oversman assessed this at £1000, “if maintainable in law.” In an 
action by the owner to enforce the award, the Court held that it was 
not maintainable.? A decreet-arbitral fixed the price of lands taken 
by a railway company, whereupon the owner granted a conveyance 
thereof, “ but excepting from the conveyance . . . and reserving... 
all freestone, coal, ironstone, limestone, shale, or other mines or minerals ” 
under the lands conveyed. Fifty years after the line was opened the 
railway company refused to allow the owner’s mineral tenants to work 
these, and in an action at his instance the Court held that he had the 
sole right to them.* 

The result of all the authorities is that wherever the grounds of 
objection are extrinsic of the award, and require either the examination 
of ew facie regular documents, or a change of existing circumstances, 
or, as a general rule, proof at large, a reduction is the proper and only 
course.” 


1 North British Rly. Co. vy. Renton, 15 
y > 


* Karl of Hopetown v. North British Rly. 
Jan, 1864, 2 M. 442. 


Co., 17 May 1898, 20 R. 704. 


* Watker’s Trs. vy. Caledonian Rly. Co., 
21 Jan. 1881, 8 R. 405, 9 R. (H. L.) 19. 

3 Nisbet Hanvilton v. Northern Lighthouse 
Commissioners, 8 Mar. 1886, 13 R. 710. 


° Shanks’ Exurs. v. Aberdeen Rly. Co., 27 
Feb, 1850, 12 D. 781. See Clippens Co. v. 
Edinburgh Water Trs., 5 Aug. 1902, 39 
S. L. R. (H. L.) 860. 
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In England * “ defence on the ground of the invalidity of the award 
* in law-must be specially pleaded, such as that the arbitrators did not 
execute the award together ;* or that the award was not made within 
the time alleged in the declaration as limited for the making of the 
award, and that any enlargement has been made ;# or that a matter in 
difference, duly notified to the arbitrator, had not been awarded on;¢ 
or that the arbitrator had exceeded his jurisdiction ;° or that the two 
arbitrators had made their award without exercising their own judg- 
ment, but according to the opinion of a third person, by whose decision 
they had beforehand agreed to be bound ;°® or that the award had been 
set aside.” “The defence cannot, in an action on an award, plead 
collusion with a party or other misconduct of the arbitrator ‘in 
avoidance’ of the award,’ or impeach the award upon the ground of 
a mistake of the arbitrator. Nor can he adduce evidence to dispute 
the facts found by the award.” !° Where an English submission was 
unlimited in time, a plea that the award was not made within a 
reasonable time was held bad.!! 


Sec. I]. Awarp AS A BAR TO AN ACTION 


A valid award pronounced in a voluntary reference is a good 
judgment between the parties on the matters submitted, and as 
effectually bars the subsequent discussion of the same questions 
between the same parties as if it had been a decree pronounced in 
a court of law.!2 This rule receives a wide interpretation. Thus 
a copartnery, with a view to winding up its affairs and dividing 
the assets, nominated an accountant “referee and arbiter between 
them.” The deed did not narrate that any dispute existed, or was 
anticipated ; but it was yet held that the purpose of the reference and 
the qualifications of the referee showed that this was not an ordinary 
submission, but a contract to have the balance ascertained by a referee 


1 Russell, pp. 312-3, 
2 Wade v. Dowling, 4 E. & B. 44, 23 


Braddick v. Thompson, 8 Kast, 344. See 
Thorburn v. Barnes, L. R. 2 C. P. 384, 


i: J; Q. B: 802. 301.0. C. 2. 184, 
3 Lord v. Lee, L. R. 3 Q. B. 404, 37 L. J. 9 Hall v. Hinds, in re, 2 M. & G. 847. 
Oren 121; See note, p. 852, 10 L. J. (N. S.) C. P. 210 ; 


4 Mitchell v. Staveley, 16 Kast, 58 ; Beckett 
vy. Midland Rly. Co., L. R. 1 C. P. 241, 35 
GJ. C. P: 163. 

5 Adcock v. Wood, 6 Ex. 814, 20 L. J. 
Ex, 435. 

8 Whitmore v. Sinith, 7 H. & N. 509, 31 
L. J. Ex. 107. 

7 Roper v. Levi, 21 L. J. Wx. 28, 7 Ex. 55. 

8 Whitmore v. Smith, supra; Wills v. 
Maccarnvick, 2 Wils. 148 ; Brazier v. Bryant, 
10 Moore, 587; Grazebrook v. Davis, 5 
Ba cen 534, 4nd, (OMS:)-K Be 321 ; 


Johnson v. Durant, 2 B. & Ad. 925,1L. J. 
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0 Walshaw v. Brighouse Corporation, 
1899, 2 Q. B. 286, 68 L. J. Q. B. 828; 
Russell, p. 312. 

1 (yrtis v. Potts, 3 M. & S. 145. 

12 Frasey vy. Lord Lovat, 29 July 1850, 7 
Bell’s App. 171; Robertson v. Johnstone, 
22 Jan. 1885, 138 S. 289; wing v. Lawrie, 
1825, 21 F. C. 648; Nisbet v. Gordon, 25 
Noy., 1830, 3S. Jur. 39 ; Af‘Caul v. Monk- 
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of skill, which did not fall by the death of one of the parties, and that 
the award pronounced was a good defence to an action for accounting 
and division of the company property.’ 

In England? an award must be pleaded specially as a defence 
when it is relied upon as a discharge of the right to sue. A party 
may, however, be allowed to prove in an action that the subject- 
matter of an action was not in fact included in the reference, though 
the submission was general and comprehensive. But an award that 
does not embrace the whole claim does not form a good defence to an 
action on the claim;* and no plea except payment is good as a defence 
to an action for debt where the award fixed the amount and directed 
payment.° 


SEec.2 11 


1. Hrrect or an AwarRD AS EvipENvE.—A valid award is con- 
clusive evidence on the matters with which it deals as between parties, 
and cannot be impugned by either unless by way of reduction. It is 
conclusive of the right to land and the title thereto in any question 
between the same parties, as well as fixing the quantum of damages for 
repairs when the covenant was construed.® 

Both in Scotland and England an award produced as evidence is 
probative and conclusive unless challenged on grounds of iniquity or 
fraud.’ 

2. Hrrect oF AWARD AS BETWEEN THIRD PARTIES—AS a 
general rule, an award is only binding or of force between the parties 
to the submission, or those deriving right from them. 

In a recent case of a reference under a charter-party as to the 
delivery of coals, the arbiter found one of the parties liable in de- 
murrage, the expense of landing and storing the coals, and the 
expenses of the arbitration. The consignees, therefore, raised an 
action of indemnity against the agent for (1) the demurrage, and 
cost of landing and storing, (2) the expense of the arbitration, (3) 
legal expenses, and (4) the amount lost on the coals by forced sale ; 
and founded on the award. The Court assoilzied the agents, the 
consignees, and Lord Trayner said, as to the award: “ The view which 
I have taken of the case renders it unnecessary to dispose of the 
question argued—whether, assuming defender’s liability for other items 
of the pursuer’s claim, he could in any view be made liable for the 
expenses of the arbitration. Had it been necessary to decide that 


1 Orrell v. Orrell, 22 Feb. 1859, 21 D. (N. 8.) Ex. 7; Rowlstone v. Alliance Insur. 


554, 31 Jur. 295. Co., 4 L. R. (Ireland) 547, 
? Russell, pp. 814-5. 6 Whitehead vy. Tattersall, 1 A. & EF. 491. 
3 Ravee v. Farmer, 4'T. R. 146. 7 Russell, p. 315; Whitehead v. Tattersall, 
* Clapeott v.. Davy, 1 Ld. Raym. 611; 1 A. & EL 491 ;' Bell, pp. 84 and 327 
Farrer v. Bates, Al, 4 Bac. Ab. Arb. G. et seq. 


® Allen v. Milner, 2 ©, & J. 47,1 L. J. 8 Russell, p 316. 
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question, my opinion on it would have been adverse to pursuer. I 
know of no case or other authority in our books in which such a claim 
has been given effect to, where, as in the present case, the person sought 
to be charged with such expenses was not a party to the proceedings, or 
had not at least the dependence of them intimated to him, that he 
might protect his own interests therein.” ! 

In England, “in an ejectment on the several demises of a mort- 
gagor and mortgagee (the lessor of the plaintiff at the trial relying 
on the title of the morgagee), the defendant was not allowed to give in 
evidence an award in his favour respecting the same land, made on a 
submission between himself and the mortgagor subsequent to the 
mortgage, although under that award the defendant had obtained and 
kept possession of the land, and the mortgagee had been present at 
one meeting in the reference, not, however, taking any part in it.” ? 

The learned English author, Mr. Russell, further instances a case 
of a suit for specific performance of an award, in which a third person 
who had some interest in the subject-matter of the award was made a 
party to the suit, and it was held that he was bound by the award, 
although he had not been a party to the reference, nor had he assented 
to it, but knowing of it, had remained passive;? but he remarks: 
“This decision appears to be quite contrary to principle, and cannot 
be treated as of any authority ” 4 . 

In some particular instances an award may be available in evidence 
for a person who was not a party to the submission, as where he is sued 
for damages for official acts, and such a claim has already been 
included under a reference and award between the authorities for whom 
he acts and the plaintiff or pursuer. In an action for false imprison- 
ment against a servant of the East India Company, the defendant 
was allowed to give in evidence, in mitigation of damages under the 
general issue, a release given by the plaintiff to the East India Com- 
pany, in pursuance of an award between the plaintiff and the company, 
in which the plaintiff was awarded a large compensation for injuries 
done him by the company’s servants, particularly by the defendant, 
the matters in difference in terms comprehending the claim in the 
action.? 

3. CONTRADICTING AN AWARD PUT IN EvipENcEH—An award 
put in evidence in Court cannot be contradicted or impugned in fact 
upon the subjects with which it deals, so long as these are intra vires 
of the arbiter. If these be ultra vires, as has already been seen, it is 
only a very limited class of objections that can be stated by way of 


1So0 also, for example, in Simpson vy. 4 Russell, p. 817, where he cites Pollock 
Barclay & Son, 138 Jan. 1895, 4.8. L. T. on Contracts, 6th ed., p. 191; Taylor v. 
349, Parry, 1 M. & G. 604. 

2 Russell, p. 317; Doe d. Smithy. Webber, 5 Russell, p. 318; Shedding v. Harmer, 1 
1A. & E. 119. Stra. 646. 


3 Govette vy. Richmond, 7 Sim. 1. 
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defence to an action, the proper remedy being suspension or reduction. 
In England when an award is tendered in evidence, the opposite 
party may offer evidence in reply to impeach its validity;1 as for 
instance, to prove that on some of the matters referred, the arbitrator 


has not awarded. 
1 Russell p, 319 ; Whitehead v. Tattersall, supra. 


CHAPTER V 
CHALLENGING AWARD 


SEC. I; 


1. JURISDICTION OF COURT TO SET ASIDE AWARD.—The Courts 
of law, both in England and Scotland, from the earliest times have 
held that it is quite competent to set aside or reduce an award by an 
arbiter on the ground of his corruption, or such partiality or irregu- 
larity as would lead to manifest injustice being done. Indeed, in 
earlier times in Scotland decreets-arbitral were by our usage subject 
to reduction on the head of iniquity in the judge, or of enorm 
lesion to the party, till the Act of Regulations, 1695, s. 25. The 
former usage practically led to a review of the award on its merits, 
which defeated the object of arbitration, and led to the passing of 
the Act of Regulations.! 

2. WirHiIn WHAT TIME ACTION CHALLENGING AWARD MUST 
BE BRoUGHT.—There is no specific time within which such an action 
must be brought, but the Court will require that it should be brought 
within a reasonable time after the cause of action has arisen. What 
a reasonable time may be, is always a question of circumstances ; but 
if from the lapse of time the Court are unable to get at the facts 
properly, or circumstances have so changed as to prevent substantial 
justice being done, the Court will not readily reduce or interfere with 
a subsisting award.2 Thus where a contractor in 1821 had awarded 
to him by an arbiter certain sums due as under a contract, subject to 
certain contra accounts for non-implement of the contract, but which 
was not implemented till 1826, when a multiplepoinding was raised, 
followed by an action of reduction, the Lord Ordinary held that no 
sufficient reasons had been offered for reducing the award, “ especially 
considering that no objections were made to it for years after it was 
pronounced, nor till circumstances were so changed that all means of 
ascertaining otherwise the claims which it bears to settle have become 
impracticable.” The Court adhered on appeal.” 

In one case of an ancillary reference it was held that a lapse of 

1 Ersk, iv. 3. 35. 2 Forbes v. Edin. Water Co., 5 Feb, 


1830, 8S. 459, 
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thirteen years did not bar an action to reduce the award! An action 
to reduce an award on the ground of the discovery of new evidence 
is incompetent at any time where there has been fault on the part 
of the person desiring to set aside the award, and there is no aver- 
ment against the conduct of the other party. Thus a decree-arbitral 
was held, apart from the question of homologation, not reducible on pro- 
duction of evidence which had been in possession of the complaining 
party before, and for six years after, the date of the decree, and 
which, but for the negligence of, could have been originally available 
to the party producing it.? 

And it was also held irrelevant to set aside a decree-arbitral, to allege 
that a document had been recovered which, if the arbiter had seen, a 
different decree would have been pronounced,’ although it was specially 
averred that the party had not been able to recover this evidence in 
time, but had repeatedly requested the arbiters to delay their decision 
till he should do so.? 

In England the rule is that in such cases the new evidence must 
be such as a reasonable diligence could not have obtained.* 

3. MopE or osprainina Revirw.—The nature of the objec- 
tions to an award determines the form in which review is competent. 
It may be stated generally, that where the objection to an award is 
extrinsic, the appropriate method of review is by an action of reduc- 
tion; but where it is intrinsic, appearing ex facie of the award itself, 
the procedure is properly by way of suspension. To this effect Lord 
Fullerton observed :® “If the objection to a decreet-arbitral is forgery, 
fraud, corruption, or any other objection which is extrinsic, not appear- 
ing from the terms of the decree itself, which is in all respects formal, 
and where extraneous evidence is to be adduced to support the objec- 
tion, a process of reduction is necessary. But where the allegation 
is not of that character, and is to be proved from the terms of the 
decree itself, the same have often been discussed by the Court, as 
reasons of suspension merely. No doubt it has most commonly 
happened that these grounds of suspension have not been sustained, 
asin Cockburn, 31 Jan. 1724 (M. 640); Gardner, 19 Jan. 1773 
(M. 659); Robertson, 20 June 1783 (M. 653); Baillie, 19 May 
1829 (7 S. 619); at the same time, they were discussed in that form. 
However, in Dunsmoor and Finlay, 30 July 1745 (M. 656), the reasons 
of suspension were sustained by the first interlocutor, though they 
were afterwards repelled; and also in G@roset, 24 Jan. 1739 (M. 626), 
and in Herriot, 20 Jan. 1780 (M. 661), and in Maztland v. Mitchell, 
18 May 1796 (M. 641), the objections were sustained to the decree- 

' Birrell vy. Dundee Jail Commrs., 9 Mar. 4 Livingstone v. Black & Knox, 11 June 
1859, 21 D. 640. 1808 ; footnote to Kirkaldy v. Dalguairns, 
* Sharp v. Bury, 17 May 1813, 1 Dow, 223. 16 June 1809, F. C. 320. 


3 Reynolds v, Askew, 5 Dowl. 682. See > Per L. Fullerton, in Whitehead v. Fin- 
Russell, p. 360, lay, 16 Noy. 1833, F. C, 18, 
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arbitral, and they were pleaded by suspension. The last case, in 
particular, is a strong case in support of the opinion that the objec- 
tion in the present case may be pleaded by way of exception without 
any formal reduction.” The objection in this case was that a party 
who had sisted himself as a trustee in the submission was found 
personally liable in expenses. In Cockburn’s case the question was 
whether, as regards the duration of the submission, the words “ betwixt 
and the 22nd” include that day, and the Court held they did. In 
Gardner a suspension was sustained on the ground that the award of 
an oversman did not bear that the arbiters had differed in opinion. 
In Robertson the arbiters had altered their award after placing it in 
the clerk’s hands, but before delivering or putting it on record; the 
Court held that they were entitled to do so, and the suspension was 
refused, with expenses. In Baillie the consent to registration for 
summary diligence had been added afterwards by separate minute, and 
the Court held that sufficient; while in Dunsmoor the objection was 
that the award “did not bear that the arbiters differed between 
themselves, nor was there any reference to the oversman.” In Groset 
the objection was that while the submission authorised a penalty of 
£20 sterling, to be paid by the party failing to implement the award, 
the arbiter had decerned for payment of the debt in dispute at 
Lammas and Martinmas, and, failing payment, a penalty of £20 for 
each failure; the Court restricted the decree to the penalty in the 
submission, on the ground that arbiters have not power to decern for 
a penalty other or greater than is contained in the submission. In 
Herriot the objection was that a devolution to an oversman was not 
duly attested by witnesses; and on a suspension being brought, the 
Court held that the award was void and ineffectual. So, further, 
where parties had not been duly heard by the arbiters, their decree 
was set aside by a suspension! Objections may, however, be com- 
petently stated by way of defence to an action in implement.? Thus 
in Maitland the objection to the award was that after the death of 
one of a quorum of tutors, and the marriage of a female pupil, the 
reference had proceeded to judgment; and the objections were stated 
in defence to an action for implement of the award, and were sus- 
tained. So, likewise, where a party had inserted in a blank minute 
of reference, which one of the parties had filled up with his own 
nominee, and after getting it signed, inserted another name not the 
nominee of the other party, the objection was stated by way of 
defence to an action for implement, and was sustained.’ 

There are thus three methods by which an award may, in practice, 
be reviewed or considered :— 

(1) By way of Answer to an Action upon the Award.—tThis is a 


1 Langmuir v. Sloan, 21 May 1840, 2 D. 2 See p. 358 et seq. 
877, ® Deas v. Aytoun, 25 May 1821, 158, 29, 
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competent method in certain circumstances, which will be found 
treated of, and the cases collected, under the head of “ Defence to an 
Action on an Award.” * 

(2) By way of Suspension.—As has already been seen,” this is also a 
competent method in certain circumstances. In deciding as to whether 
the review desired can be obtained by way of suspension, it is 
important to keep in view what the nature of that remedy is. 
“Suspension is the process whereby the injury of rights is prevented, 
as distinguished from the remedies where such injury has been 
accomplished. Its object is to stay or arrest some act or proceeding 
complained of, and to retain matters in their present position 
until the rights of parties can be determined by a final judg- 
ment. ... But besides staying execution, suspension is used for 
putting a stop to an act or proceeding, threatened or begun, but 
not completed, which is injurious to a right. In this case a prayer 
for interdict against the performance, continuance, or repetition of 
such act or proceeding is conjoined with the prayer for suspension.” ® 

This method, therefore, of obtaining the review of the award of an 
arbiter is only applicable to special circumstances, and only operates 
to a limited extent. In practice, beyond a mere stay of proceedings, 
it has been found that suspension is, as a general rule, not an efficient 
mode of obtaining review, it being somewhat of a summary remedy. 
The grounds upon which it is granted have generally been such as 
appear ex facie of the award, or are capable of being verified by written 
evidence produced without proof. . Accordingly, with few exceptions, 
when suspension has been resorted to, it has been for a stay of pro- 
ceedings, a reduction being brought in supplement. It is true that 
in one or two instances suspension has been all that was necessary ; 
thus, in addition to the cases already referred to, where the objection 
was whether an interim decree which was pronounced (no final decree 
having been issued before the expiry of the submission) was valid, it 
was held that that question could be decided without proof.t So, also, 
where executors were found liable jointly and severally, while they were 
only liable by the decree each for his own actual intromissions,® and 
where parties admitted that they had not been heard by the arbiter,® 
suspension was sufficient. And where an objection was taken that an 
award was inept under the Lands Clauses Act, because it was issued 
by an oversman who had acted ultra vires, in respect that the sub- 
mission having lapsed, though revived by the parties, he had not been 
duly appointed,—the Court of Session refused the note ; but the House 
of Lords sustained the objection, and remitted to the Court to pass the 
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bill and grant interdict.!_ Again, where a somewhat similar objection 
was stated, that arbiters had issued an award after the statutory period 
had expired, the question was raised by suspension, and the Court held 
that the parties had homologated the proceedings.2. The same view 
was adopted in a suspension and interdict of proceedings in a sub- 
mission under the Lands Clauses Act where an heir of entail was 
concerned, and the suspension was refused.® 

In an early case under the Lands Clauses Act a railway company 
served notice for certain lands, and entered on possession without 
objection. The owner brought a suspension and interdict, which was 
granted as to land not included in the notice, but refused as to what 
was included. The parties then entered into an agreement, and 
subsequently executed a submission which referred all demands, claims, 
and questions at the instance of the said proprietor against the said 
railway company. In a suspension of the arbiter’s award it was held 
that the submission fell to be construed by the agreement, and that the 
company was entitled to take land not within the notices if the arbiter 
authorised. Again, a railway company was authorised by private Act 
to take certain strips of East Princes Street Gardens to widen their 
railway. Sec. 35, sub-sec. 22, of their Act provided that “ Nothing 
contained in this Act shall prejudice or affect the rights of servitude 
or other rights of the Corporation in virtue of their title deeds.” <A 
vassal presented a note of suspension and interdict against the company 
entering on the gardens, etc. The Court refused the note on the 
ground that sec. 35 could not be construed as restricting the powers 
expressly given to the railway company by the Act.® 

A railway company, in the exercise of statutory power, closed two 
public streets, upon which an owner of subjects in the neighbourhood, 
not any part of which were taken, claimed compensation, in respect of 
the subjects being injuriously affected, and to have that assessed in 
terms of the Lands Clauses Act. Arbiters and an oversman were 
appointed, under protest by the railway company, who brought a 
suspension and interdict against the arbitration proceeding, on the 
ground that the claimant’s property had not sustained any physical 
injury, nor been injuriously affected in the sense of the special Act or 
Acts incorporated therewith. The Court refused the note.’ 

So where the objection was that a minute of devolution set forth 


1 Glasgow, cte., Rly. Co. v. Nitshill Coal 4 Renton v. North British Rly. Co., 1845, 
Co. and Others, 5 Aug. 1850,7 Bell’s App.325. 8 D. 247. 
2 Dundee, Perth, and Aberdeen Rly. Co. v. 5 Renton v. North British Rly. Co., 9 D. 
Richardson, 31 Jan. 1851, 18 D. 532. See 1209. 
also Methven v. Edinburgh, Perth, and 8 Macgregor v. North British Rly. Co., 26 
Dundee Rly. Co., 1 NYaly 1851, 18 D. 1262, Jan. 1893, 20 R. 300. 
where prior suspensions were brought. 7 Walker's Ts. v. Caledonian Rly. Co., 
3 Caledonian Rly. Co. vy. Lockhart, 25 Feb. 21 Jan, 1881, 8 R. 405. 
1851, 19 D. 527. 
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falsely that arbiters had differed, this was stated by suspension, though 
the Court refused proof! But where averments are made which go 
behind an ex facie regular award, and involve proof and evidence,— 
such as that the parties had not been duly heard, that they had not 
received proper notice, and that the submission had come to an end,— 
the Court will refuse a suspension.2 In such circumstances “ the parties’ 
remedy, if they have any, is by pursuing an action of reduction.” * 

Wherever therefore extrinsic evidence has to be brought in, a 
reduction must be resorted to, even though a suspension may have 
been raised. So where a suspension was brought of a charge on a 
decreet-arbitral on the grounds that the arbiters had also acted as 
agents of parties, and also had no power to give interim decrees, and 
that the charger had no title, as he was executor without confirmation, 
a reduction was repeated as to the ground of corruption or improper 
interest of the arbiters. So, also, a party suspended a charge on an 
award and raised an action of reduction on the ground, iter alia, that 
the award was pronounced by only two out of three arbiters, without ~ 
any legal evidence of deliberation and difference between the arbiters.° 
Similarly, a party may suspend a charge and bring a reduction on the 
general ground that the arbiters have acted ultra vires.© There are 
many cases reported where, after a suspension has been brought to 
arrest proceedings, a reduction has followed, in order that the review 
desired might be obtained on proof of the averments.” 

In a comparatively recent case it was laid down that while it is 
competent in an action for implement of an award by arbiters to 
inquire whether their actings have been intra fines compromissi, aver- 
ments of corruption cannot be pleaded by way of defences to an action 
for implement of an award, and cannot be inquired into except in a 
process of reduction ;* and, accordingly, consideration of the case was 
superseded till the result of the reduction was known. The reduction 
was tried by way of proof before the Lord Ordinary, the Court having 
refused to send it to a jury, but the result is not further reported. 

(3) Reduction—The third and most usual method of review is by 
reduction. “Reduction is the action by which a document, which 
confers, or purports to confer, a right adverse to the right of the 
pursuer, may be set aside and annulled.”!® Reductions are of two 
different and broadly distinguished kinds ; “ those of the one class are 
in effect declaratory actions. Their object is merely to have it 


' Campbell vy. Henderson, 31 Jan, 1812, 7 See Sharpe vy. Bickerdyke, 1815, 3 Dow, 
Parker’s Notes, Syn. xvii. 55, 102; M‘Kessock v. Drew, 1822, 2S. 13. 
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declared by the judgment of the Court that what is complained 
of never has had any validity or effect, and has been ab initio null and 
void. Reductions of the other class have the effect of creating a 
nullity in deeds or proceedings which are effectual so long as they are 
not rescinded. As examples of rescissory actions of the former class, 
reference may be made to the cases of reduction of deeds granted by 
persons in a state of insanity or of pupillarity, and of decrees-arbitral 
pronounced ulira vires compromissi. As examples of rescissory actions 
of the other class, reference may be made to reductions of deeds 
granted by minors beyond the years of pupillarity on the ground of 
minority and lesion, or of deeds granted on deathbed.”! The Court 
will not, however, interfere by way either of suspension or reduction 
unless upon a final and operative decree; interlocutory judgments of 
the arbiters are outwith its cognisance.? 

4, Mopu or Tr1AL.—Down to a comparatively recent date almost 
all the actions of reduction were sent for trial on an issue or issues by 
a jury, but these are now more likely to be tried by way of proof 
before a judge, as being a more convenient method and more likely to 
attain the ends of justice.® 

In an action of reduction of a decreet-arbitral tried by a jury upon 
the issues whether the oversman had acted corruptly in pronouncing 
the decreet-arbitral, and whether the decreet-arbitral had been wrong- 
fully pronounced by the oversman without hearing the pursuer on the 
matters thereby depending, the jury found for the pursuer on both 
issues. On a rule to show cause, the Court discharged the rule so far 
as related to the verdict on the second issue, and made the rule 
absolute as to the verdict on the first issue, appointing a new trial to 
take place thereon.* More recently, however, in an action of reduction 
on the ground of alleged corruption, the pursuer moved for an issue. 
The Lord Ordinary allowed a proof before answer. The pursuer 
reclaimed, and argued that he was entitled to an issue, as the question 
to be tried was one of fact. The Court held that the matter was in 
the discretion of the Court, that the case was unsuited for jury trial, and 
that proof before a judge was the proper mode of trying the question.° 
The Lord President (Inglis) there said: “No doubt if a case such as 
this had occurred ten or twelve years ago, it would have been sent to 
a-jury, but a different practice now prevails. It is a matter entirely 
in the discretion of the Court, in circumstances like the present, to 
consider what mode of investigating is best for determining the matter 
at issue between the parties. The ground of reduction here is an 
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averment of corruption, in the ascertainment of which, the pursuer’s 
counsel says, are involved some questions of fact; on that account he 
claims that the case should be sent to a jury; but it appears that this 
is not merely a question of fact, but that a great deal will depend 
upon the character of the facts. The second plea in law for the 
pursuer is in these terms: ‘The pursuer is entitled to have decree of 
reduction as concluded for, in respect that the acts and omissions of the 
arbiters condescended on amount in law to corruption.’ The issue to be 
answered, therefore, is whether the acts of the arbiters did amount to 
legal corruption. This, to my mind, is a question of law much more 
suited for the decision of a judge than for determination by a jury.” 

After this expression of opinion, it may practically be assumed 
that questions as to the alleged actings of an arbiter being corrupt are 
more likely in future to be tried by way of proof before a judge than by 
jury trial. The former course is certainly the more reasonable method, 
as the question and facts of legal corruption are peculiarly technical, and 
inappropriate for the determination of minds untrained in legal niceties. 

5. Narurnt or Proor.—the nature of the proof and the kind of 
evidence which will be admissible in reviewing an award is of course 
dependent upon the nature of the objections which are stated thereto. 
Before proof is allowed at all, the relevancy of the facts and circum- 
stances averred must infer, if proved, that the award can be reviewed 
and set aside, at least to some extent. This subject is treated, however, 
more fully under the head of “ Grounds for Challenging an Award.” ! 

Where reduction is sought on the ground of fraud, a proof prout 
de jure is generally allowed. 

In general; however, there is no specialty in the form of the 
evidence competent in an action on an award. The most frequent 
ground upon which awards are challenged, is some allegation concern- 
ing the actings of the arbiters or oversman, or of irregularity in their 
procedure ; and in these cases the question arises at the outset, what 
kind of proof is admissible, and to what extent it will be allowed. 
“Where a relevant reason of reduction of an award is rested upon 
allegations relative to the res gestae in the submission and to the 
personal actings of the arbiters, the Court have frequently allowed, 
and sometimes ex proprio motu have appointed, the examination of the 
arbiters and their clerk in order to ascertain the truth of the allega- 
tions.” Thus in a reduction on the ground that the arbiters 
had filled up a blank as to the endurance of the submission, the 
arbiters’ oaths were ordained to be taken;? so also an allegation 
that the arbiters had refused to show a claim lodged ;* and again, 
where a pursuer was met by the plea of homologation and acquiescence, 
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by accepting a sealed document which the pursuer alleged he had 
accepted under oath not to open till the following day, when he 
objected In these three cases the arbiters were ordained to be 
examined on oath. So, likewise, where a reduction was brought on the 
ground that the arbiters had not differed in opinion as alleged, the 
Court appointed an absent arbiter to be examined, and afterwards 
allowed the other arbiter, the oversman, and the clerk to the submission 
to be examined.? Again, in a reduction of an award on the ground of 
non-exhaustion of the submission in respect it contained a reservation, 
the defender was allowed to set up a plea of personal objection by 
proving, on the oaths of the arbiters and their clerk, that the reserva- 
tion was introduced at the special desire of the pursuer.? So, likewise, 
where a reduction was brought on the ground that the arbiter had 
erroneously assumed that he had a written admission from both parties 
that they had no more proof to offer, the Court allowed a proof at 
large;* and again, in a reduction alleging that an oversman had 
refused to receive the pursuer’s claim or to hear him, or allow him to 
be present or represented at an inspection, a proof at large was allowed 
to both parties and conjunct probation.® 

On the other hand, however, there are certain facts connected with 
the res gestae which a party will not be allowed to establish by proof. 
Thus in a reduction on the ground that the award was in one or two 
heads ultra vires, proof of consent by way of corruption was refused,® 
it being incompetent to modify a regular and complete written instru- 
ment, such as the award, by parole evidence. So, likewise, where an 
allegation was that the arbiters had not differed, and that the award 
did not set forth that they had, the Court found a decree which did 
not bear this fact to be null; and that this omission could not be 
supplied by after probation.’ Similarly, proof is incompetent to set up 
an improbative award ;* such can only be validated by homologation 
or ret interventus. As has already been observed earlier,? it is incom- 
petent to explain an ambiguous award by the evidence of arbiters. 
But it has been held that the Court could give effect to an award in 
Scotch form pronounced by an arbiter resident in England in a Scotch 
submission, although such award was lacking in certain essentials 
according to the law of Scotland, if it was valid by the lex loci 
executions, and the Court was satisfied that the award was authentic 
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and correctly expressed the final decision of the oversman.t The 
decisions in which it has been found that decrees-arbitral require to be 
authenticated by the statutory solemnities refer to decrees-arbitral 
executed within Scotland. It is not alleged that there is any such 
decision as to a decree-arbitral executed in a different country, and 
secundum legem executionis.” 

6. Use or Arsirer’s Norrs.—< When the objection stated to an 
award is that a party has not been heard, it may often be of im- 
portance to look at the notes issued by the referee, with the view of 
discovering whether the objection be well founded or not. But these 
notes cannot be used for the purpose of impeaching the grounds of 
the award” unless they are embodied or specifically referred to in 
the award,‘ in which case they are to be read as part of the award, 
and may thus be validly referred to for any purpose in connection 
therewith. But where the award does not refer to the notes, and is 
good in itself, it cannot be qualified by reference to the arbiter’s notes. 
So where an arbiter had issued notes intimating that he held a bond 
to have been revoked, but made an award which did not refer to these 
notes, and found a certain annuity of £12 to be due in all the circum- 
stances of the case, a reduction was brought, and the Lord Ordinary, 
founding on the notes, reduced the award; but the Court recalled his 
interlocutor, and held that as the award did not refer to Flies notes, it 
ought to be sustained, being good by itself. 

The arbiter’s notes may also be referred to, to ascertain what 
was pleaded before him—that is, to ascertain whether any matter out- 
with the terms of the submission may have been considered. Thus in 
an action by a widow for her terce, a submission resulted in which an 
interim award was pronounced which, she said, only dealt with the 
terce of the lands unsold. She stated that she had a claim on certain 
lands sold. To this the award was pleaded in defence, and that it 
was ves judicata. The pursuer referred to the arbiter’s notes; and the 
Court held that although they could only look at the arbiter’s notes 
to ascertain whether he had decided this claim or not, they were 
entitled to look at them to that effect. The notes proved the fact 
averred by the widow, and the Court repelled the defence. The 
arbiter’s notes may also be referred to when any question arises as to 
whether a party has or has not been heard.’ 

The arbiter’s notes cannot, however, be referred to, to explain, 
impeach, or contradict an award issued by them. “No informal notes 
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of arbiters, though signed and confessedly expressing their opinion at 
the time, have any effect as expressions of opinion binding on the 
parties-submitters.”1 «“ Where, on the face of the decree itself, there 
appears an excess of power, reference may, perhaps, competently be 
made to notes to remove all doubt, as was found in the case of 
Steele ;? and to that extent I do not object to the use of notes. 
But unless the decree itself affords grounds of reduction, I deny the 
competency of looking to notes to discover such grounds.” 3 

It may in certain circumstances, more especially where the 
submission is of a very general character, be competent and even 
necessary for the Court to have recourse to extrinsic sources to 
determine whether an award is ultra vires or ultra fines compromissi. 
Thus the Court has construed the limits of a submission by reference 
to a previous process,‘ to antecedent correspondence,’ to a preceding 
agreement,® and to an undertaking on the strength of which the 
submission had been entered into.’ 

7. Use or Minures or Procepure—tThe minutes of procedure 
or the written pleadings of parties may also be referred to with respect 
to the res gestae or any facts dependent thereon in the submission, 
as where a pursuer pleads that he has not been heard, or that evidence 
was led in his absence, or, generally, some fact which the record of 
the procedure will evidence. Thus two parties submitted claims of 
accounting to three arbiters, one of whom, W., was creditor of one 
of the parties and debtor to the other. The submission was made the 
means of W. accounting between the submitters, and affected the 
award, though not prejudicially, but this did not appear therein. The 
matter, however, was duly recorded in the minutes of submission, and 
being thus capable of instant verification, the Court held the pro- 
ceeding ultra vires compromussi, and found the award null8 In a 
much later case the pleadings of parties were examined, and found 
to have extended a clause of reference in one contract to other two 
contracts which followed thereon, with the result that an award 
deciding upon the three contracts was held unimpeachable, even 
although an error seemed to have crept into the decree.? But an 
arbiter’s notes cannot, nor the proof or proceedings which have taken 
place before him, be referred to or used simply to establish an error 
in judgment, either in law or fact, on the part of the arbiter.” 
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Sec. IT. StaTuToRY CHALLENGE OF AN AWARD 


1. Arrictes or RaGguitation—An award may be challenged on 
two grounds, namely, (1) as contrary to the Act of Regulations, 
1695; or (2) as void at common law. 

From the date of the Act of Regulations, 1695, down to the close 
of the eighteenth century many of the actions of reduction of decrees- 
arbitral were brought under that Act, the terms of which were 
calculated to render this so, as these expressly stipulated that no 
reduction was to be sustained unless upon the grounds therein stated, 
namely, corruption, bribery, or falsehood. The common law, however, 
remained ; but even when resorted to, it was frequently combined with 
conclusions under the Act of Regulations. 

An impression seems to exist that from that time down to very 
recent date most of the actions of reduction were brought under that 
Act. Indeed it has been stated that “most actions of reduction of 
awards during the last two hundred years have been laid on the 25th 
of the Articles of Regulation concerning the session dated the 
29th of April 1695.”1 This is, however, doubtful. “Ever since 
the date of the Act there has been a series of judgments, reducing 
certain classes of deeds, in which no allegation whatever of corruption, 
bribery, or falsehood was made against the arbiter.”* Indeed, from 
the difficulty of proving corruption, bribery, or falsehood, it could 
hardly be otherwise. “The plea of ultra vires, or excess of power, 
has always been held a relevant ground of reduction, although the 
arbiter had merely committed an error of judgment, and was wholly 
clear of all other impeachment. This indeed results irresistibly from 
the fact that every award is based on contract, and therefore there 
must, in the nature of the thing, be valid ground for challenging it 
whenever it goes beyond the contract of submission.”? Besides the 
terms of the contract itself, the common law, as the embodiment of 
justice, imposes many conditions on an arbiter in his judicial function, 
which if he violate will render the award liable to be set aside. So 
far indeed from most actions of reduction being brought on the ground 
of corruption under the Act of Regulations, probably not more than 
one-third have been laid on that ground, while the great majority 
have been challenged on common law grounds. It has indeed been 
the case that many actions of reduction reported have combined both 
statutory and common law grounds in their pleadings, but the latter 
have been more frequently upheld than the former. 

The 25th section or “enactment” of the “Articles of Regula- 
tion” provides, “that for the cutting off of groundless and expensive — 
pleas and processes in time coming, the Lords of Session sustain no 
reduction of any decreet-arbitral that shall be pronounced hereafter 
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upon a subscribed submission, at the instance of either of the parties- 
submitters, upon any cause or reason whatsoever, unless that of 
corruption, bribery, or falsehood, to be alleged against the judges- 
arbitrators who pronounced the same.” 

2. ARTICLES OF REGULATION ONLY REFER TO A SUBSCRIBED 
Scbmissiov.—In the first place, it will be observed that this only 
applies to a “subscribed submission.” It is plain that a written 
submission is here specified, as parties can only subscribe what is in 
writing. This, therefore, excludes an oral or verbal contract of sub- 
mission from the benefits of the Act. The subscribed submission may, 
however, either be holograph or tested; or where in re mercatoria, 
may be of such an informal nature as the law yet recognises to be 
valid and binding on parties in such circumstances. There is no 
other limit as to the character of the submission; and, therefore, 
when parties enter into an agreement whereby they settle all the 
conditions except the price, which they refer to men of skill, the 
decree even of such referees is protected by the Act of Regulations, 
and is consequently not reducible, except on the grounds allowed by 
that Act.? 

3. WHAT 18 CorRuPTION.—The Court has been much exercised 
ever since the passing of the Act of Regulations to find a comprehen- 
sive definition of what amounts to corruption within the meaning of 
that Act. No completely satisfactory and comprehensive definition has 
yet been given, and what will or will not amount to corruption must 
be gathered from the decisions and the obiter dicta of the judges, and 
is largely a question of circumstances. The leading case on this 
question is that of Mitchell v. Cable,? in which the judges expressed 
definite opinions on the matter of “corruption” under the Act. In 
this case a submission had been entered into between a shipowner and 
master. The arbiter at first dismissed the owner’s claim, but there- 
after allowed parties a proof of the state of freights at Bombay, and 
the master’s conduct there. Both parties instructed the same 
solicitors at Bombay, and the commission to take proof there was 
not reported within the limited time. The arbiter refused a 
motion by the shipowner for its renewal, and pronounced a final 
award dismissing his claim, after considering the evidence of six 
witnesses for the master, and only one for the owner, who had been 
examined in this country. It was held that the refusal to renew 
the commission was such misconduct on the part of the arbiter 
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as amounted in law to éorruption; and the decree was therefore null 
and void. 

The Lord President (Boyle) observed: “I hold that the word 
corruption, when used as it is here, must receive a very broad 
construction. I hold that under it we are entitled to insist not only 
that justice must be done, but that it must be done in a proper 
manner ;”! while Lord Mackenzie said: “It is impossible to construe 
the word ‘corruption’ strictly, when stated as a ground of reduction of 
decrees-arbitral. It does not mean ‘bribery, for that is expressly 
mentioned as a separate ground of reduction of such decrees. We 
cannot stop short of holding that it includes any plain failure in 
duty, distinct from an error in judgment. We are not entitled to 
set aside the award of an arbiter pronounced under an error of 
judgment, however palpable that error may be; but if any failure 
in duty has been committed, distinct from error of judgment, the 
award cannot stand—that failure must be included under the term 
‘corruption.’ ” ? 

In the case of Miller v. Millar? it was held by a majority of the 
whole Court, and applying the principle of the decision in Mitchell v. 
Cable, that it is unnecessary to the success of a reduction of a decree- 
arbitral, on the ground of “corruption” under the Act of Regulations, 
that there should be proof of moral corruption, or any moral wrong, 
or wilful dishonest motive or purpose on the part of the arbiter; but 
that there being a refusal of proof such as to lead to injustice, a 
decree would be reducible. The case, however, was held not to fall 
within this rule. Lord Wood observed:* “I find it impossible to 
resist the conelusion that the term ‘corruption’ in the Act of 
Regulations has been held to admit of and require construction; and 
that in construing it a meaning has been put on it which renders 
it unnecessary to the success of a reduction of a decree-arbitral 
that there should be a proof of moral corruption—of any moral 
wrong—or a wilful dishonest motive or purpose on the part of the 
arbiter. Accordingly, it is, I think, completely settled by the 
cases that a palpable failure in the arbiter’s duty, or such mis- 
conduct as to lead to manifest injustice, is sufficient to entitle the 
Court to interfere.” 

Lords Cowan, Benholme, and Neaves observed:> “The word 
‘corruption’ has indeed been considered open to a wider construction 
than its ordinary import would imply; and in some of the discussions 
to which cases of this kind have led, it has not always been kept in 
view that the ‘corruption’ to be alleged requires to be directed 
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‘against the judges-arbitrators’; in other words, that there must be 
ground in their procedure for impugning their judgment, on the 
ground of corruption attaching personally to the arbiters. It is plain 
that no error in judgment, however great, whether committed in the 
form or substance of the proceedings, which cannot be traced to a 
corrupt source, can form relevant ground for setting aside a decreet- 
arbitral, unless the Act of Regulations is to be disregarded. We have 
no doubt, however, that ‘corruption’ may be established not only by 
direct proof, but by legal presumption, which may arise from pro- 
ceedings of such an unfair kind as to infer, upon ordinary principles, 
that the arbiter’s mind was not actuated by a due desire to do 
justice,” and it was further observed by Lord Curriehill:1 “It 
appears to be established, and not to be controverted, that according 
to the sound construction of what is called ‘corruption’ in the 
Regulations, it is not necessary to establish moral depravity on 
the part of the arbiter, and that it is sufficient to establish 
that, even from mistake or inadvertence, he has acted unfairly 
towards either party, by not placing him on an equal footing with 
the other.” 

Lord Neaves said, in another case, on the same point:? “It 
is not easy to define corruption; it is not necessary that the arbiter 
should have been. bribed, nor is it necessary that there should 
be some other form of venality, or gross immorality, or flagitious 
conduct in the conduct of the submission. Corruption may take 
a milder form. But there must be some pravity of mind, some 
perversion of the moral feeling, either by interest, or passion, or 
partiality, between the two parties; some unfairness which disturbs 
the balance which the judge should keep in his mind. Corruption 
does not consist in intellectual error or in defective ratiocination. 
The vice must lie in the feeling, as it is there that the virtue or 
vice of fairness or unfairness lies. If conduct belongs to that 
category, a very little corruption may upset an award, but still 
something must exist in the judge’s mind which prevents his acting 
as a just judge.” 

Corruption must be Actual, not merely Constructive—In Fraser v. 
Wright, Lord President Boyle said that “the terms of the Regulations 
in warranting the reduction of a decree-arbitral only on the grounds of 
corruption, bribery, or falsehood, must be viewed as resting upon the 
plain acceptation of the terms used” ; although it was previously held in 
the House of Lords, in reference to a decree-arbitral, that it was so 
partial as to amount to “constructive corruption” so as to make it 
reducible under the Act 1695;* and Lord Jeffrey used the term in 
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the case of Lyle v. Falconer ;1 but this term has subsequently been 
adversely criticised, and the opinion strongly expressed (by Lords 
Watson and Bramwell) that the word “corruption” is used in its 
natural sense, and that to bring a case within the Act of Regulations 
it is necessary to allege actual corruption on the part of the judge- 
arbitrator. “I feel bound to protest against the view expressed by some 
of the Scottish judges in the cases to which we have been referred at 
the bar with regard to what they call ‘constructive corruption. J 
suppose that as well as ‘constructive corruption’ you may have 
‘constructive bribery’ and ‘constructive falsehood.’ The meaning of 
it appears to be this: that in order to satisfy the ends of justice in 
dealing with the validity of an award, it is necessary to invoke this 
constructive principle, of which I have, under all circumstances, the 
greatest distrust, and that for the purpose of doing justice it is 
necessary to calla man ‘corrupt’ who is not ‘corrupt’ but honest, 
to call a man ‘bribed’ who never listened to an improper suggestion 
from any quarter, to call a man ‘false’ who nevered uttered a false- 
hood. I do not doubt that corruption might be inferred from the 
terms of an award, and it is clear that if Lord Thurlow used the 
expression ‘constructive corruption’ in Colquhoun v. Corbet, he must 
have used it in that sense. Even in that case the term is inap- 
propriate, because such corruption is actual and not constructive.” ? 

The following cases will illustrate what has been held to amount 
or not to amount to legal “corruption” sufficient to invalidate an 
award. 

A special statute directed an arbiter to fix “the compensation 
payable to A. for his rights in the said waterworks,” and that in doing 
so he should “take into consideration the value of the water, the 
plant, and the whole circumstances of the case.” It was held (1) that 
it was incompetent and wlira vires to refuse to allow compensation 
for the value of the water derived from the stream, on the ground 
that A. had no title thereto; and (2) that the arbiter’s refusal to take 
the value of the water into consideration, and his refusal of a request 
by A. to let it appear on the face of the decree that he had exeluded 
it from the illustration, amounted to “legal corruption.”? This case 
did not go further; but in referring to it in another case4 the Lord 
Chancellor (Halsbury) and Lord Watson were quite clear that, apart 
from the question of corruption, there was disclosed an excess of 
jurisdiction on the part of the arbiter by refusing to consider a claim 
which he had no right to reject, or considering a question of title 
which he had no right to entertain. 
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But in a reduction of a submission to, and interim decree-arbitral of, 
an architect about the painting and papering of a house! (insisted in 
as to the interim decree-arbitral only, leaving the submission unchal- 
lenged), averments that the arbiter had not inquired whether the work 
was being properly proceeded with, had not provided for penalties, 
that certificates for payment were granted to contractor on his ex parte 
statement and without hearing the owner, and that the architect had 
mixed himself up with a trifling transaction as to chimney-pieces, 
-were held irrelevant to entitle the pursuer to issues whether the 
arbiter acted (1) ultra vires, and (2) corruptly, in pronouncing the 
interim decree. A question was raised, but not decided, as to whether 
the action as so limited was competent. The judgment here pro- 
ceeded on the ground that where corruption is averred, the allegations 
and specifications should, as in the case of fraud, be of the most 
precise character. 

So where consignees of a cargo of hemp discovered part thereof 
to be damaged soon after delivery commenced, complained to the 
owner of the vessel, a survey was made by two shipmasters, who 
reported that this was occasioned by improper “ dunnaging,” for which 
the owner of the vessel was liable. A second survey by two different 
persons was obtained by the master of the vessel under judicial 
sanction, against which the consignees protested, and they reported 
that the damage was not occasioned by improper dunnaging. The 
consignees and the owner referred the matter to an arbiter, empower- 
ing him to take evidence as to the cause and amount of damage; and 
he appointed both surveyors who conducted the first survey, and a third 
party, to be examined. One of the surveyors, by letter to the owner, 
stated that this report was merely intended to be an expression of 
opinion, but he had since gone on a voyage; and the arbiter proceeded 
with the examination of the others, but refused to examine the 
shipowner’s surveyors. The latter surveyor, who was abroad, 
returned to Liverpool, and the arbiter adjusted interrogatories for his 
examination, but he had again sailed before these arrived. The 
arbiter thereafter refused any further opportunity for his examination, 
and pronounced a decree-arbitral in conformity with the first report, 
although the owner repeatedly urged the necessity of examining the 
second surveyor, and offered to prove by other evidence that the 
damage was occasioned by sea risk, and not by improper dunnage. 
It was held, by a majority of the whole Court, that the decree was 
good, notwithstanding the arbiter’s refusal to receive the proof 
tendered; but several of the judges, including L. J.-C. Hope, very 
strongly dissented.? 

A. and B., commission agents, submitted the question which of 
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them should bear a certain loss, to the decision of C. After proof, C. 
incompetently appointed one of the parties to consign the sum in 
dispute as the condition of his being allowed to lead further evidence ; 
but he subsequently issued a deliverance in which, although this order 
was repeated, it was no longer made a condition-precedent to the 
allowance of proof, and he explained to the parties that the two things 
were independent of each’ other. It was held that the party ordered 
to consign was not justified in refusing to proceed with his proof on 
the ground that the order to consign was an excess of power amount- 
ing to “corruption”; and that an award pronounced on his failure to 
do so was not reducible, either as being wltra vires of the arbiter or 
on the ground of legal corruption. 

Two parties submitted disputed matters to their law agents, who 
differed and appointed an oversman, who pronounced decree. <A 
subsequent objection by one of the parties, that the arbiters acted as 
law agents for their respective clients pending the submission, was 
repelled, there being no evidence of corruption, or any positive cor- 
ruption alleged, such as payment of a sum of money as a bribe; and 
it being evident that it was in contemplation of parties that the 
agents should act without the intervention of other legal advisers, 
which they did openly.? 

In a reduction of a decree-arbitral it was held that the fact of the 
arbiters, who were men of skill, having received information of a 
certain nature from one of the parties outwith the presence of the 
other, did not, in the circumstances, amount to corruption in the 
sense of the Act of Regulations, 1695.3 Lord Curriehill, however, 
strongly dissented; and undoubtedly the course taken by the 
arbiters in this case, although it did not amount to “corruption” 
sufficient to invalidate the award, was irregular and inadvisable. 
When arbiters or referees, as men of skill, desire certain or further 
information, it is proper to appoint a diet, and ordain both parties 
to be present. 

In a case mainly of accounting, the examination of witnesses out- 
with the presence of the parties was held not to be a sufficient ground 
for reduction of a decree-arbitral, though it was observed that this 
ought not to be done in cases of disputed facts. The arbiter’s having 
communicated to one of the parties only, that he had had an interview, 
and was to have another with one of the witnesses, was not such an 
irregularity as inferred corruption, and did not afford a relevant ground 
of reduction, the party to whom the communication had been made 
not having been present at either of the interviews.! 
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An arbiter who was the intimate friend of both parties-submitters 
having, during the dependence of the submission, become involved in 
financial difficulties, applied to each of the parties successively for a 
loan of £1000. The loan was refused by both parties, and the 
submission proceeded to a final award. In an action of reduction of 
the award at the instance of one of the parties, on the ground of legal 
corruption on the part of the arbiter in consequence of his said actings, 
it was held that this application, although in the abstract liable to 
misconstruction, was not in itself corrupt, and decree of reduction was 
refused accordingly.t. It appears that in the circumstances of this 
case the act objected to was one entirely apart from and independent 
of the arbitration, the refusal in the one case and the application in 
the other only taking place after the terms of the award had been 
respectively finally adjusted and communicated to the parties, although 
the arbitration was not formally at an end. 

When the whole matter, including the construction of the contract 
of submission, has been referred to the arbiter, his award is not subject 
to reduction under the Act of Regulations, unless actual corruption is 
averred and proved. Thus contractors for making a railway were 
bound by their contract to complete the works by a day specified, but 
it was provided that if any delay arose from any cause not imputable 
to them, this might be stated to the arbiter “as a reason for not 
completing the works within the time specified,” and the arbiter was 
authorised “to extend the time for completing the same for such time 
as he shall consider reasonable.” The contractors were bound to pay 
£20 of liquidate damages for each day’s delay beyond the time 
specified, “or of such extended period as the arbiter may determine 
as aforesaid.” All disputes under the contract or as to its construction 
were referred to the arbiter. No application for extension of time 
was made to the arbiter during the progress of the works; but in a 
decree-arbitral, after the completion of the works, the arbiter, in fixing 
the amount of liquidate damages for delay, extended the period for 
completion of the works for six months. In a reduction of the 
decree-arbitral by the contractors, on the ground that the arbiter had 
exceeded his jurisdiction in extending the time after the completion of 
the works, it was held that even if the arbiter was not entitled after 
the completion of the works to extend the time, he was entitled, in 
determining the amount of liquidate damages, to take into account 
delays caused by the railway company; and that, in any view, as the 
construction of the contract had been left to the arbiter, his judgment 
could not be reduced. The contract also provided that all disputes 
between the parties “under or in reference to the contract, or in 
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regard to the true intent, meaning, and construction of the same, or of 
the specifications,” etc., should be referred to A. B. as arbiter. The 
contractor was bound to complete the line of railway on 30th Septem- 
ber 1884, under a liquidate penalty of £20 for every day’s delay ; 
but it was stipulated by the railway company that 400 yards of 
embankment, forming part of the line, should not be formed until 
another contractor had completed the east abutment of a bridge and 
the diversion of a river, or until he had received the written instruc- 
tions of the engineer to proceed with the embankment. The line was 
not completed till 1st May 1886. The arbiter found that the 
contractor was liable in penalties for each day’s delay (exclusive of 
Sundays) from 30th March 1885 to 1st May 1886. It was proved 
that the contractor had not got access to the ground on which the 
400 yards of embankment was to be formed until February 1886. 
The arbiter stated that he was satisfied that the contractor had not 
been ready to use the ground until he got it, and that his delay was 
not due to his not having had access to it until February 1886. It 
was held that as the whole matter, including the construction of the 
contract, had been referred to the arbiter, the Act of Regulations pre- 
vented reduction of the arbiter’s award.! 

“Corruption,” under the Act of Regulations, means something 
more than “ misconduct,’ which does not necessarily imply moral 
culpability, and where a refusal to hear material evidence might, 
though perfectly honest and sincere, be construed as “ misconduct ” 
likely to lead to injustice, and might consequently be sufficient to 
invalidate an award. An arbiter who has referred to him the whole 
matters in dispute has a discretion in construing the contract -of 
submission, and his award will not be liable to reduction on the ground 
of corruption under the Act of Regulations, 1695, if the arbiter has 
so construed the contract as to render irrelevant and inadmissible, in 
his view, certain evidence tendered, although such contains averments 
of fraud on the part of one of “the parties.” - The arbiter’s construc- 
tion may be wrong, or unusual, but it is within his discretion to refuse 
to hear material evidence upon a mere question of fact, apart from a 
question of construction, and is sufficient to vitiate an award. 

In conjoined actions of suspension of a charge on, and reduction 
of, a decree-arbitral between partners in a colliery undertaking, who 
had dissolved partnership and appointed a civil engineer in Glasgow as 
sole arbiter, with full power to dispose of “all disputes and differences 
that have arisen or may arise betwixt them,” the arbiter pronounced 
decree against the pursuer for considerable sums; whereupon he 
raised a reduction on the grounds that the arbiter had exceeded his 
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powers (1) in decerning for a debt claimed by the firm from the 
pursuer as the third party, while the submission was limited to 
questions arising betwixt the parties as partners of the firm; (2) in 
setting aside and disregarding an agreement and docqueted account 
betwixt the parties; and (3) in disregarding certain invoices rendered 
by the defender to the pursuer, and debiting the pursuer with much 
larger quantities of coal than these invoices warranted. The pursuer 
also alleged that the arbiter had acted “ corruptly ” in delegating his 
duties to the clerk to the submission, in pronouncing judgment 
without sufficient evidence, and “otherwise.” Lord Barcaple held that 
the pursuer’s averments as to excess of duty on the part of the 
arbiter were irrelevant; but as to the averments of corruption, he 
thought the pursuer was entitled to lead proof. Both parties re- 
claimed, but the Court adhered, and remitted to the Lord Ordinary 
to allow a proof before answer of such of the statements on record as 
he should think proper.t 

There are very few cases of reduction of awards under the Lands 
Clauses Acts on the ground of corruption, in the sense of the Act of 
Regulations, reported in the books. Those that are, generally make 
the allegation of corruption more as a make-weight along with aver- 
ments of irregularities against the common law. Thus in a railway 
case the company, in a reduction of the award, averred that the 
oversman had acted illegally and corruptly in the sense of the Act of 
Regulations, and that the decree was wlira vires and ultra fines .com- 
promissi, in respect he had allowed damages for which the claimant 
had no legal claim; but the Court refused the reduction.? So again, 
where a party alleged corruption against an arbiter, as well as that he 
had acted ultra vires, the Court refused the reduction.® 

In England corruption likewise forms a ground upon which an 
award may be set aside.‘ And as in Scotland, so in England there 
may be sufficient “misconduct” in a legal sense on the part of the 
arbitrator to warrant the reduction or setting aside of an award at 
common law without any moral culpability on his part, as the refusal 
of an adjournment to get counsel where one party has unexpectedly 
appeared by counsel. It has also been held “misconduct” to refuse 
to state a special case. And an award is liable to be set aside on 
the ground that the arbitrator did not hear all the evidence,’ or allow 
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a party reasonable opportunity of proving his whole case,’ or in- 
properly proceeded ex parte? or refused evidence on a claim within 
the scope of the reference under the mistaken supposition that it 1s 
not so2 But an award is not liable to reduction if the arbitrator has 
erroneously rejected admissible or received inadmissible evidence.* 

1. Refusal to hear Parties may be Corruption —A distinct failure 
in duty, apart from a mere error of judgment, is “corruption” in 
the sense of the Act of Regulations, and a refusal, in certain cir- 
cumstances, to hear parties is such a failure: “There is now no 
doubt that if the arbiter should decide after hearing one of the 
parties and not the other, or should proceed upon the evidence by 
either party, without seeing or hearing the counter. evidence of the 
other party, such partiality, although it may have proceeded from 
inadvertence or mistaken views of duty, would be held to be ‘ corrup- 
tion’ in the sense of the Regulations.® Lord Moncreiff said the 
refusal to hear the party, or the hearing the one party and not the 
other, and some other violations of the fair duty of an arbiter, have 
been held sufficient to set aside a decree.” ® 

“ A party no doubt is entitled to be heard before a referee both 
on the proof of the facts and the law of the case.”” No arbiter who 
desires to deal fairly with parties will refuse a hearing. The hearing 
must necessarily, of course, be to both parties; and if he hear the one 
and refuse or fail to hear the other, then the award becomes challenge- 
able. Lord Fullerton said: “Most unquestionably, if he hears one 
party he cannot refuse to hear the other. . . . Whether this can be 
brought under the head of ‘corruption, or is to be viewed, perhaps 
more justly, as a breach of an implied condition in all submissions, it 
is unnecessary to inquire. The competency of challenging a decree- 
arbitral on such a ground must now, since the decision in the case of 
Sharpe be considered as a fixed principle of our law.”® It will thus 
be seen that the hearing of one party and refusing to hear the other 
forms “corruption” within the meaning of the Regulations.! 

It does not follow, however, that an arbiter is to hear parties 
oftener than once. He has an absolute discretion as to this; and if 
he hears both parties on any occasion, it will be difficult to get his 
award set aside on a plea of “no hearing.” 

It seems also to be entirely in the arbiter’s discretion whether he 
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shall allow parties to be heard by counsel and agent, or insist upon 
dispensing with these and allowing the parties to be heard by themselves. 

A distinction is drawn between an arbiter selected on purely busi- 
ness principles in a judicial capacity and one who is selected as 
specially skilled in the matter submitted, or as a valuator, It is not 
always imperative upon an oversman to hear parties where the duty 
devolved on him is the exercise of special skill.! 

An action of reduction of a decree-arbitral was tried by a jury on 
issues of corruption and of not hearing parties. The jury found for 
the pursuer on both issues. On a motion for a new trial, it was held 
that in order to justify the jury in finding corruption to have been 
proved, it was necessary that there should have been evidence of a 
moral bias or unfairness on the part of the arbiter; and as there had 
been no such evidence, the verdict on that issue could not be sus- 
tained.? 

2. Refusal of Proof may be Corruption—tThe refusal of proof by 
the arbiter raises no presumption of corruption? Although an 
arbiter cannot hear one party and refuse to hear the other, the 
question as to whether proof shall be allowed at all lies largely in 
the arbiter’s own discretion. “ Determinations on the procedure by 
which the arbiter’s knowledge of the merits is to be obtained are, 
in the general case, within his competency. ... An arbiter may 
then, in some cases, think that his own information is sufficient to 
enable him to do justice: he may determine that proof is irrelevant 
or unnecessary, and refuse to receive it.”* “The question whether 
proof should be allowed in a submission is to be determined by the 
arbiter alone,and his decision of that question is protected against 
review, just as his award on the merits is. But his decision both 
on the one question and the other may be challenged on the ground 
of such misconduct, leading to injustice, as the law holds to amount 
(without supposing any malicious or evil motive) to what the Act 
of Regulations intends by the term corruption.” ° 

Accordingly, it has been expressly held that it is not a ground for 
reducing a decree-arbitral, unless the rejection of competent evidence 
amounts to corruption.® It is true that this was a case where the 
value of land had been referred to a person of skill; but the proposi- 
tion as stated may be taken as sound in law, that unless the refusal 
of proof amounts to a manifest denial of justice, it is not sufficient to 
set aside a decree. An example of what would amount to “ corruption ” 
on this head in given by Lord Jeffrey, who said: “The refusal of proof 


1M‘Nair’s Trs. v. Roxburgh, 16 Feb, 4Per L. Fullerton, in Mitchell v.' Cable, 
1855, 17 D. 445. 17 June 1848, 10 D. 1297, at p. 1308. 

2 Cameron v. Menzies, 25 Jan. 1868, 6 M. 5 Per L. J.-C. Inglis, in Ledingham v. 
279, 40 J. 249. Elphinstone, 16 Dec. 1859, 22 D. 250. 
. 3 Ledingham v. Elphinstone, 16 Dec. 1859, 6 Macdonald v. Macdonald, 8 Dee. 1843, 


22 D, 245. See also p. 400, 6 D. 186, at p. 189, 
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would amount to corruption if an arbiter who knows nothing of the 
case decides it off-hand, without inquiry and in face of an offer of 
proof.” + 

Success, therefore, in challenging an award on the ground of a 
refusal of proof is very rare; and the late L. J.-C. Inglis said:? “So 
far as I am aware, there is but one case in which an award was 
reduced on the ground of refusal of proof,—JMJitchell v. Cable, 10 D. 
1296,—and in that case and the subsequent case of Miller v. Millar, 
17 D. 689, the law applicable to this question was very anxiously 
considered and carefully matured.” This. latter case, owing to its 
importance, went before the whole Court, when, applying the principle 
of the decision in Mitchell v. Cable, the majority held that it is un- 
necessary to the success of a reduction of a decree-arbitral that there 
should be proof of moral corruption or any moral wrong or wilful 
dishonest motive or purpose on the part of the arbiter, but that there 
being a refusal of proof such as to lead to injustice, the decree is 
reducible ; but the circumstances of that particular case were held not 
to fall within the rule, and the decree was sustained. 

The same proposition had been affirmed in another case,? and has 
generally been acted upon as the law of Scotland. 

The only case, as already stated, where a refusal of proof has been 
sustained as a ground of reduction was that of Mitchell v. Cable; but 
in that case it was not so much the refusal of proof generally, as the 
consideration of one party’s proof and the refusal to allow or consider 
the other party’s proof. The distinction is important; for in the latter 
case there is manifest injustice, and it is plain that an arbiter cannot 
allow to the one party that which he denies to the other, but must 
do strictly equal justice between them. The rejection of competent 
evidence,* or the admission of incompetent evidence, is not a ground 
for the reduction of an arbiter’s award. 

It does not follow, however, that an arbiter is bound to take proof 
ad libitum. He is perfectly entitled to limit the proof, and decide both 
as to the extent and nature of the proof which shall be led. As it 
has been remarked, it is not necessary to the principle of eternal 
justice that an arbiter should hear proof interminably. Accordingly, 
it has been settled that an arbiter is not bound to admit a reference 
to oath,° and that it is not a valid ground of reduction that he has 
refused to examine a special witness,’ nor that an arbiter has received 


1 See note 6, p. 387. 248 ; Macdonald v. Macdonald, 1848, 6 D. 
* Ledingham v. Elphinstone, 22 D. 245, 186. 

at p. 251. § Kirkaldy v. Dalgairn’s Trs., 16 June 
* Mowbray v. Dickson, 2 June 1848, 10 1809, F. C.; Berry v. Watson, 15 Dee. 

D. 1102. 1827, 6 S. 256, and 26 Jan. 1831, 9 S. 
4 Ferrier v. Alison, 28 Jan. 1843, 5 D. 387. 

456. ” Ferrier y. Alison, 28 Jan, 1848, 5 D, 
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and founded on evidence which a Court of law would have held to be 
incompetent. 

3. Failure to notify Inspection—Where an inspection is to take 
place, the parties should be present ; in fact, it may be almost said 
to be indispensable. In one case where an oversman made an 
inspection of ground accompanied by one of the parties, but in the 
absence of the other, to whom due notice had not been given, he 
was also accompanied by the arbiter originally nominated by the 
party present, the other arbiter being dead,—the Court reduced 
the award, holding that the whole proceeding at the inspection 
was inconsistent with the fair course of an arbitration, and to the 
principles of fair justice? And in another case regarding some yarns, 
where the oversman, who was a practical dyer, had inspected the 
yarns when one of the parties was not present, in a reduction it 
appeared that no evidence was produced of the identity of the yarn, 
and as one of the parties was not present, reliance must have been 
put on the assertion of the other party, which was incompetent, and 
therefore the Court set aside the award. And a similar objection 
was sustained regarding an inspection of coal by an oversman, where 
it was contended that the oversman was led to a wrong conclusion by 
an ex parte communication, and where the issue sent to the jury was 
“whether the award was procured by the defender through undue 
communication with the oversman and misrepresentation made to him.” 4 
But it was held not to be a ground for reducing a decree-arbitral that 
the arbiter to whom the value of land had been referred as “a person 
of skill,” but with power to take all manner of probation he might 
think necessary, refused to receive parole evidence as to the value.° 

The Court will not interfere by way either of interdict or reduc- 
tion in the case of interlocutory judgments of an arbiter in the course 
of a going arbitration, although it may interdict an arbitration ab ante, 
or suspend an operative decree, such as an interim decree for payment. 
An action of reduction is only competent when there is a final decree, 
and interdict will only be granted when the proceedings complained 
of are outwith the reference. So when a pursuer raised an action to 
reduce certain interim orders and proposed findings of an arbiter, 
averring that the arbiter had proceeded ex parte in his absence, and 
had also acted ultra vires, and that his conduct in the proceedings 


1 Alston v. Chappell, 17 Dec. 1839,2 D. D. 445. See also L. P. M‘Neill’s observa- 
248, per L. Moncreiff, See also same judge _ tions, p. 449. 


in Mowbray v. Dickson, 2 June 1848, 10 D. 5 Macdonald v. Macdonald, 8 Dec. 1843, 

1122; Grant v. Claud Girdwood & Co., 23 6D. 186, 16 Jur. 131. See also Paterson & 

June 1820, F. C. Son v. Corporation of Glasgow, 1902, 3 F. 
2 Karl of Dunmore v. M‘Inturner, 28 (H. L.). 

Jan. 1835, 13 S. 356. 6 Wemyss v. Ardrossan Harbour Co., 7 
8 Hegyic & Oo. vy. Stark, 1 Feb. 1825,3 Mar. 1893, 20 R. 500. See also Cow Brothers 

S. 488. vy. Binning & Son, 1867, 6 M. 161. 
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amounted to corruption, the Court held the action irrelevant, on the 
ground that till a final decree it was always open to parties to make 
representations to the arbiter. 

A subsequent contract between the same parties, although con- 
taining an arbitration clause, may not modify the first contract to the 
extent of excluding disputes arising under the second from the 
operation of the arbitration clause in the first contract. Thus a con- 
tractor and his cautioner had failed to. complete a contract, on which 
they entered into an agreement with the defenders by which other 
contractors were to complete the work, with power to use the materials, 
machinery, etc., free of charge, The agreement provided inter alia: 
“The arrangements set forth in these presents are entered into without 
prejudice to the rights or claims of any of the parties hereto against 
the other party or parties under the existing contracts and agreements 
between them, which shall remain in full force and be as binding and 
obligatory, except as hereby expressly altered or modified, as if these 
presents had not been executed.” Endorsed on this agreement was a 
memorandum whereby all disputes, without prejudice to the arbitration 
clause in the contract, but in corroboration thereof, were to be referred 
to a certain arbiter. The works having been completed, an action 
was brought for delivery of the plant taken possession of by the 
defenders. The defenders claimed a right to retain it for cost of 
repairs, and pleaded that the action was excluded by the clause of 
reference. It was held on the evidence that the matter in dispute 
fell within the reference clause of the original contract, and pursuer 
was bound by that, as assignee of the contractor and his cautioner. 
The subsequent agreement did not confer any rights on the parties in 
any way different from those in the original contract, and in no way 
superseded it, but was entered into in order to give effect to its 
provisions in the circumstances which had occurred. The arbitration 
clause therefore remained, and the question in dispute fell under it.? 

A stipulation by arbiters, prior to giving out their notes and as a 
condition thereof, that the parties should, by joint minute, undertake 
to pay the joint expense of the arbitration, including remuneration 
not only for their professional services (they being professional 
accountants) but also for the time and trouble bestowed by them in 
the matters falling under the submission, was held not to imply 
corruption on the part of the arbiters, so as to invalidate their 
submission.® 

4, Bripery.—tThe cases on this head have been so few that the 
Court has not given any definition of the term. The plain meaning is 


1 Wemyss v. Ardrossan Harbour Co., 7 8 Fraser v. Wright, 26 May 1888, 16 S. 
Mar, 1893, 20 R. 500; see also 1894, 1 1049. But see Blair y, Gibb, 12 Jan. 1738, 
S. L. T, 451 (No. 454), M. 664. 

* Whatley v. Ardrossan Harbour Co., 6 
Dec. 1893, 1S, L. T. 406. 
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that if an arbiter accept any payment, favour, or consideration from 
or on behalf of either of the parties, given with a view to influencing 
his judgment in their favour, this will be held to be “ bribery” in the 
sense of the Act of Regulations, and will expose the award to reduction 
on that ground. Thus a decreet-arbitral was reduced because the 
arbiter had accepted of a gratuitous assignation from one of the sub- 
mitters during the submission And another award was reduced 
because the arbiters had, before giving out, demanded and obtained 
from one of the parties a fee for their trouble; and the arbiters were 
ordained to repay the sum to the clerk of process, to be applied to 
charitable purposes.2 In another case the Court merely reduced the 
decree to the extent of the amount of the arbiter’s fee ;3 and a similar 
judgment was given in another case,‘ the arbiter having acted innocently, 
and there being no improper motive present. 

In England, likewise, bribery forms a good ground for setting aside 
an award ;° but the mere oral statement of parties that an arbitrator 
had admitted that he had got a bribe, without the arbitrator being 
called, was held not sufficient. So it is held to be improper for an 
arbitrator to accept hospitality from one of the parties; and if this 
be done with the object, or have the effect, of inducing the arbitrator 
to act unfairly, the Court will set aside the award; but the mere 
dining or lunching with one of the parties and the witnesses, in the 
absence of the other party, will not, by itself, necessarily invalidate an 
award.’ 

Treating Arbiter.—There has not, so far as reported in the books, 
been any case in Scotland of reduction of an award on the ground 
of treating the arbiter or oversman, but there are two cases reported 
in England. The first® was a case where one of the parties had, 
after the hearing, entertained the umpire and arbitrators to dinner in 
his house, at which there was excess; but the Court held that there 
was no evidence of a corrupt intention to influence the umpire. Lord 
Chief-Justice Cockburn said: “ At that dinner, so far as the umpire is 
concerned, there appears to have been some excess; and he is after- 
wards found to be intoxicated, and obliged to remain in the inn. No 
doubt all this was extremely improper and unbecoming. It is to be 
very much regretted that anyone who has to exercise judicial functions 
should place himself in the position of appearing under an obligation 
to one of the parties, even in respect to hospitality, because a person 


1 Mitchell vy. Fulton, 14 Jan. 1715, M. 663. 6 Re Whiteley & Roberts, 1891, 1 Ch. 558, 
2 Blair v. Gibb, 12 Jan. 1788, Elchies 60 L. J. Ch. 149. 
Arbitration, 3. 7 Hopper, in re, 1867, 86 L, J. Q. B. 97, 
3 Jack v. Crammond, 6 Mar. 1777, Dict. L. R. 1867, 2 Q. B. 67; Mosely v. Simpson, 
Arb. App. 5. 1871, L. R. 16 Eq. 226; Crossley v. Clay, 
4 Montgomery v. Strang, Lennox, & Co, 5 C, B. 581; Harvey v. Shelton, 13 L. J. 
13 June 1798, M. 631. Ch, 466, 42 L. J. Ch. 739. 


5 See Russell, p. 354 ; Redman, p, 109. 8 In re Hopper, L. R. 2 Q. B. 367, 
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who has to administer justice should be above suspicion ; and therefore — 
I cannot help regretting that that course of proceeding should have 
been adopted. But the question is, whether upon that ground we 
should set aside the award. If it could be made clear that the object 
of one of the parties in inviting the arbitrators and umpire to go and 
partake of the hospitalities at his house had been to corrupt the 
umpire, or if we could see that the hospitalities thus bestowed upon 
the umpire had that effect, and had in any way influenced the award 
that he made, I quite agree that would be a very sufficient reason for 
setting aside this award, or at all events for refusing to enforce it 
summarily ; but I cannot believe, looking at all the circumstances, 
that the object and intention of W. was to corrupt the umpire, and I 
do not see the slightest reason for supposing that the umpire was in 
any way influenced by the hospitality he had received.” 

In the other! case, on several occasions during the arbitration one 
of the parties provided luncheon at his expense, of which the arbi- 
trator appointed by him and the third arbitrator, as well as his 
solicitor and one or two other persons, partook, in the absence of the 
other party (who would not sit at the same table with his adversary) — 
and of his arbitrator. It was held that inasmuch as it was not shown 
that the parties were influenced by corrupt motives, or were affected 
by the luncheons, the award could not be set aside on the ground 
of the luncheons. 

5. Fatszevoop.—There is no definition, either, of this term; but 
it would seem that if there were any dishonesty, deceit, or un- 
truthfulness on the part of the arbiter, this would come within the 
term. \ 

The earliest case reported on this head seems to be that of Mell 
v. Graham, were Mell complained that arbiters had not cognosced or 
noticed his claim, and contended that it was falsehood in the decreet 
to bear that they had considered his claim, when they had refused 
to receive it. The Lords refused to sustain the objection, as that 
is not the falsehood meant by that article of the Regulations “ now 
turned into a law.”* And in a subsequent case it was laid down 
that the conception of “falsehood” in the Act of 1695 contemplates 
only the falsehood or forgery of the submission or decree-arbitral ; 
so that an allegation that the arbiters had decided on points 
which were not true in fact was no relevant ground for suspension 
or reduction.® 


A reduction was brought* of a decree on the ground that 


1 Mosely vy. Simpson, 8 May 1871, L. R. 4 Hetherington v. Carlyle, 21 June 1771, 
16 Hq. 226. Dict. Arb. App. 8. See also Ogilvie vy. 
* Mell v. Graham, 2 Jan. 1700, 4 Br. Ogilvie, 28 Nov. 1744, M. 5198 ; and also 
Sup. 471. 2 Nov. 1744, Elchies’ Notes, Improba- 


3 Hardie v. Hardie, 18 Dee, 1724, M. tion, 4. 
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although it was stated that the arbiter had considered the claims 
and answers, with the several processes mentioned, and whole pro- 
cedure, minutes and interlocutors and various other papers, yet it was 
averred that this could not possibly be true, because (1) no memorial 
was submitted except as to one case between the parties, and (2) the 
writs were so voluminous that they could not have been perused by 
arbiters in the time. The reduction was refused. Again, a sus- 
pension and reduction brought on the ground of falsehood was refused, 
where it was averred that the decree was founded on falsehood ; 
for although the witnesses appeared ex facie of the proceedings to 
have been sworn, yet, in fact, they had not been put on oath! A 
reduction based on falsehood was held relevant where it was averred 
that while the award expressly stated that the arbiters had considered 
the claims of the parties, and their vouchers, and that one of the 
parties had been examined by them, in fact no claims had been 
lodged at all, and the pursuer was out of the country and had 
never been examined. The case, however, failed on proof. 


Sec. III. CHALLENGE or AWARD AT ComMoN Law 


Notwithstanding the Act of Regulations, an award may be chal- 
lenged and set aside at common law.? The Act of Regulations was 
designed to exclude the award of an arbiter from review on the 
merits; but it did not affect these grounds apart from the merits 
of the question, such as ultra vires, or ultra fines, or misconduct in 
the proceedings, upon which an award has always been and is re- 
ducible at common law; and indeed no doubt has been entertained 
upon this point since the case of Sharpe v. Bickerdyke® On this 
question Lord Deas said: “I agree in thinking that there may be 
other competent grounds of reduction of a decreet - arbitral besides 
those specified in the Act of Regulations. I do so without impugning 
the recognised authority of that Article. . . . The regulation certainly 
was not intended to supersede or prevent full effect from being given 
to the express and implied conditions of the contract. Indeed, it may 
be doubted whether the very words of the Article of Regulations, when 
rightly understood, do not leave all grounds of reduction, except those 
applicable to the opinions and conduct of the arbiter, to stand precisely 
as they did before.” 4 

The most recent exposition of the law on this subject is by Lord 
Watson, who said: “I think I state the law correctly when I say that 
it will be a good ground of reduction at the instance of either party 


1 Blain v. Crawford, not reported but 394 Feb. 1815, 3 Dow, 102. 

referred to in Hetherington v. Carlyle, supra. 4 Miller v. Millar, 10 Mar. 1855, 17 D. 
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if he is able to show, independently of the Regulations, either that the 
arbiter has exceeded what are called in Scotland the /ines compromissi, 
or that in the course of the arbitration he has disregarded any one of 
the express conditions contained in the contract of submission, or 
any of those important conditions which the law implies in any sub- 
mission.” 4 

The grounds on which an award can be set aside in England have 
already been referred to.2 The English law on the point has been 
succinctly summarised by Mr. Justice Grove :* “ Now,I do not pretend 
to give an exhaustive catalogue of the grounds upon which awards are 
set aside, but they are very few. One of the grounds on which Courts 
have set aside awards is where the award is bad on the face of it: 
where it is repugnant, where it shows in itself that it has not followed 
the law; or for any other objection which may appear on the face of 
the award. Secondly, improper conduct in the arbitrator: when he 
has refused to hear evidence, when he hears one side in the absence of 
the other, or any irregularity which, although it may not amount to 
moral wrong, or justify one in calling the award a corrupt award, yet 
is substantial and is improper conduct of the case which is intrusted 
to him. Thirdly, awards have been set aside where there has been a 
mistake by the arbitrator either of fact or law, which he himself 
admits, and when the Court has before them evidence coming from 
the arbitrator that he himself admits he has made a mistake; and, 
fourthly, when the arbitrator (and that is the only one that can apply 
at all to this case, as far as I think) has acted ultra vires—has gone 
beyond the powers which are conferred upon him. If that can be 
shown to a Court by appropriate evidence, they will set aside the 
award. The arbitrator has to decide upon the matters submitted to 
him, and not upon matters which he may think desirable to settle in 
relation to the parties, but which the parties agreed to submit to him, 
which the law has not thrown upon him. I think those four, as far as 
I know, are all the grounds on which Courts have set aside awards. I 
should be very sorry ever to say that I had given an exhaustive 
definition, because such a thing is almost impracticable in legal 
matters, and in many other matters. Those are, I think, the 
grounds.” 

GROUNDS oF Repvotion at Common LAw.—The grounds on 
which an award may be sought to be reduced at common law are 
briefly as follow:—(1) That the award is improbative; (2) that the 
award is ultra vires or ultra fines compromissi; (3) that the award 
does not exhaust the submission; (4) that the arbiter has refused 
proof, or (5) to hear parties; (6) that the award is ambiguous, 


'L. Watson, in Adams v. Great North of 3 In ve Ossalinsky, quoted only in Browne 
Scotland Rly. Co., supra. and Allan on Compensation, at p. 720. 
? See Russell, pp. 353-361. 
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uncertain, and inextricable; (7) that the award has not been de- 
livered ; (8) that the award is not a decision, but a mere compromise ; 
(9) that the award has been impetrated by improper agency; (10) 
that the award has been obtained by fraud. 

1. Award improbative, neither holograph nor tested. A formal 
decreet-arbitral must be executed with all the legal solemnities required 
for a proper probative deed.! It has been held to be a fatal objection 
that it did not state the writer’s name and designation ;? and also 
that it was null in respect it was not duly attested by witnesses.? 
But references in re mercatoria are not necessarily invalidated by 
such informalities, being permitted, ipsa natura, a considerable latitude. 
So, for instance, a dispute between a purchaser and a seller as to 
whether a quantity of seed was conform to sample was referred by 
informal letters to a person in the seed trade. The referee announced 
his award to the parties by letters signed by him, but not holograph 
or tested. It was held that the award being in re mercatoria did 
not require to be authenticated by the statutory solemnities; and 
also that, looking to the informal nature of the submission, the parties 
had contemplated an equally informal award.‘ 

Lord Young expressed the opinion, that where a reference is one 
to valuators merely, and not to arbiters, the law does not require 
a probative award.° 

In England, likewise, the award must be in the form prescribed 
by the submission, and comply with all the formalities required.® 
Thus where it is provided that the award shall be in writing under 
the hand of the arbitrator, it must be under his hand as well as in 
writing, otherwise it will be invalid;’ and where it is to be under 
the hand and seal of the arbitrator, if only in writing it is insuffi- 
cient.§ 

2. Award ultra vires. The plea of ultra vires will invalidate an 
award either in whole or in part, if established, according to circum- 
stances.? An arbiter’s award may either be ultra vires in respect of 
its going beyond (1) the terms of the submission, in which case the 
pleas of ultra vires or of ultra fines compromisst are synonymous and 
interchangeable, or (2) the implied legal powers, duties, or obligations 


1 Percy v. Metkic, 25 Nov. 1808, F. C, 9 Macilhose v. Gardner, 18 July 1738, 5 
2 Short v. Habkin, 3 July 1711, M. Br. Sup. 204; Gye d& Co. v. Hallam, 1835 
16867. 1S. & M‘L. 747; Crawford vy. Hamilton, 
3 Halliburton vy. Halliburton, 28 July 25 Dec. 1702, M. 6835; Reid v. Walker, 
1708, M. 16970. 1826, 5 S. 140; Whitehead v. Finlay, 16 


4 Dykes v. Roy, 13 Jan. 1869, 7 M. 357. Nov. 1833, F. C.; Napier v. Wood, 29 
5. Robertson v. Boyd & Winans, 9 Jan. Nov. 1844, 7 D. 166; Johnstone v. Cheape, 
1885, 12 R. 419. 10 July 1817, 5 Dow’s App. 247; Cox 
6 See Russell, p. 173, Redman, pp. 154-5, Brothers v. Binning & Son, 1867, 6 M. 161. 
on requisites of award, See also Partial Reduction of Awards, p. 
7 Everard v. Paterson, 6 Taunt, 625, 409, and ultra vires, p. 209; see also Bell 
8 Henderson v. Williamson, 1 Strange,116. on Arbitration, pp. 248-9. 
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of the arbiter. In either case it is liable to reduction on that ground. 
If, however, what is wltra vires be clearly separable and distinguishable 
from what is intra vires, the former only may be set aside, leaving the 
latter standing and of good effect. 

With regard to this ground, it has been held, for example, that 
it is ultra vires in the following circumstances:—Two executors, 
appointed by settlement exempting each from liability except for 
his own actual intromissions, were sued for “an account of their 
intromissions,” and for decerniture “to invest or consign the sum 
which shall be ascertained to be in their hands,” failing which, 
“to make payment of £200, less or more,” etc., but there was no 
conclusion to have it found that by their irregularities they had 
incurred a joint and several liability. The cause was submitted to 
an arbiter, who not only ascertained the balance, but decerned 
against the executors as having by irregularity incurred a joint 
and several liability. Suspension of a charge on his decree was 
brought on the ground that the latter finding was wltra vires and 
it was passed.! 

A father left two sons, and by his settlement gave one all his pro- 
perty under burden of an alimentary allowance to the other, who was 
of weak intellect. He raised a count and reckoning and claimed his 
legitim. The action was referred; and the arbiters having set aside 
the settlement and divided the estate equally between the sons, the 
Court reduced the award, as it was wltra vires to interfere with 
the father’s settlement by going beyond the points which had been 
debated in Court.” 

So, again, it was held that the decreet of an arbiter, to whom 
disputes as to a contract for building a ship had been submitted, 
having decerned for more than the contract price, was ultra vires, the 
contract being the basis of the submission.® 

An arbiter having stated in his decree that he had considered a 
letter from the parties setting forth that they had nothing further to 
add to their pleadings, and this being proved to be an error, it was 
held that the decree was inept.‘ 

A patent error appeared on the face of a decree-arbitral which was 
alleged to be ultra vires, and of the nature of an error calculi. The 
Court held that it was not an error caleuli, but one “ which has arisen 
in the minds of the arbiters on the application of the law to the 
principles on which they have decided”; that the award was therefore 
not ultra vires; and the decreet was sustained.® 


1 Carruthers v. Hall, 25 Nov. 1830,9S. 66. greater sum than that fixed in the con- 
2 Steele v. Steele, 22 June 1809, 15 F.C. tract. 


345. 4 Sharpe v. Bickerdyke, 24 Feb. 1815, 3 
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The question of “error” in awards has already been dealt with in 
another part of this work;! but it may be repeated here that while 
a genuine clerical error? or a true error calculi; is susceptible of altera- 
tion by the Court, yet if the alleged error be truly one of judgment 
or in the application of principle, the Court cannot interfere, even 
though the mistake has been inadvertent.! 

A party executed a bond of annuity of £20 in favour of a natural 
daughter, and appointed tutors and curators, thereafter conveying all 
his property to his wife after his death. She entered into a general 
special submission with the tutors and curators of the daughter as 
to her claim under the bond. The daughter, pending the submission, 
attained puberty, ratified the appointment of tutors and curators, and 
gave in pleadings in her own name. After parties had argued 
the question of her right to an annuity super debito naturali, 
as well as under the bond, the arbiter issued notes, and there- 
after decerned against the widow for a life annuity of £12 to 
the daughter, which he ordained to be secured heritably or other- 
wise. It was held that it was not wlira vires to ordain the annuity 
to be secured. Again, a landlord extracted a. decree of irritancy of 
his tenant’s lease, but thereafter entered into a submission with 
him of “all claims, questions, disputes, and differences of every 
kind depending and subsisting betwixt them, upon any account, 
transaction, or occasion whatever, preceding the date hereof”; and 
the arbiter found the tenant entitled to a sum for meliorations. 
It was held that although there was no stipulation in the lease 
as to meliorations, he had not thereby acted ultra vires.® So 
also two conterminous properties were divided by a wall which each 
proprietor claimed, and one applied to the Dean of Guild to have 
beams of wood which his neighbour had rested on it removed. The 
process was referred to an arbiter, who ordered the beams to be 
removed, and prohibited them from being placed on the wall in future 
without the consent of the complainer. It was held that it was not 
a good objection to the decree that he had thus decided the question 
of property by ordering the beams to be removed. In doing so the 
arbiter had not gone beyond the conclusions of the action in the 
Dean of Guild Court, or decided anything expressly as to the right 
of property, and had not thus acted ultra vires.” 

Parties may either expressly or by their actings so extend the 


_ 1See pp. 208-7-8, ante. 

2 MacBryde v. MacRae’s Exrs., 21 July 
1748, M. 657. 

3 Morrison, supra. Cf. MNasmyth v. 
Magistrates of Glasgow, 1776-7, 5 Br. Sup. 
427. 

4 Welch v. Jackson, 23 Dec, 1864, 3 M. 
303, 


5 Pollock v. King, 20 June 1828, 6 S. 
1006. 
_ 6 Pitcairn v. Drummond, 24 May 1822, 
18. 431 (N.E. 401); affd. 20 May 1825, 1 
W. &S. 194. 

7 Oonnal v. Coldstream, 1829, 7 S. 726. 
See also Miller v. Howie, 6 Feb, 1851, 18 
D, 608, 
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limits of a submission as to validate an award that would otherwise 
have been invalid as udére vires. . 

In most of the actions of reduction of awards under the Lands Clauses 
Act the chief ground averred is that of uléra vires. Thus a railway 
company raised an action of reduction of an award on the ground that 
the arbiter had allowed compensation for profits to be derived from 
buildings not on the ground at the date of the notice to treat but it was 
refused, the Court holding that it was within the arbiter’s jurisdiction to 
determine the profits the tenant would probably have made from the 
ground had his possession not been disturbed, that the award was not 
ulére vires, and that the Court had no jurisdiction to disturb it* Again, 
statutory trustees gave notice to take subjects held by A. on lense, 
and afterwards withdrew. They did not take possession, but A. 
insisted on compensation being assessed by arbiters under the Lands 
Clauses Act. The decree-arbitral found that A. failed to establish 
his claim ; whereupon A. raised an action of reduction, in which it was 
held (1) that the notice constituted a contract; (2) that A. was 
entitled to have compensation, assessed on footing that contract to 
be carried out and A. removed; and (3) that arbiters had no right 
to decide question of law as to A.’s right to compensation. The 
decree was reducedS A submission was entered into by an heir of 
entail and a railway company to fix compensation, decree was not 
pronounced within the statutory period, but the parties prorogated 
by minute, and the reference proceeded. The arbiter issued both an 
interim and final decree; whereupon the railway company brought a 
reduction, on the ground that the statutory requisites had not been 
complied withy but the Court held the decree not reducible* Ina 
subsequent action of reduction on similar grounds, but where there 
was not a prorogation by the parties, the Court reduced the decree.® 
So where the Glasgow City and District Railway Company raised 
an action of reduction of an award on the ground that the overs- 
man had acted illegally and corruptly in -the sense of the Act 
of Regulations, and that the decree was uwlira vires and ultra 
fines compromissi in respect that the arbiter had allowed for damages 
for which the claimant had no legal claim, the Court refused the 
reduction.® 

In England it is also a good objection to an award that the 
arbiter has acted uléra vires,” as when he awards on matters not 


1 North British Riy. Co. v. Barr, 27 5 Mackenzie v. Inverness and Aberdeen Rly. 
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submitted:1 if, for example, he order fixtures to be replaced, where 
only the question as to right to these is referred? or enter into the 
question of “title, and decide it, where only the question of boundaries 
of land is referred, or, where the question is as to validity of title, the 
arbiter, instead of deciding, awards that a party shall take the property 
as it stands, with an indemnity ;* and in various other circumstances. 

3. Award not final and conclusive, exhausting submission. 
There is a duty devolving on an arbiter who accepts a submission, 
to pronounce a final and conclusive decree, which shall. exhaust. 
the questions submitted to him. As to his power to pronounce 
interim awards, reference is made to the section on that subject; 4 
but when he pronounces a final award, it should be exhaustive: 
the presumption is that an award purporting to do so, has done it 
in fact. 

Under a general submission relative to the period of a tenant’s 
possession, there was a question whether it related to the years both 
prior and posterior to a break; but a decree confined to the posterior 
years was held good; and it was observed that even although the 
reference had embraced prior years, yet as the tenant was the sole 
claimant, and decree was given on part of his claim, it was no 
objection that judgment was not pronounced on the other part; but 
the case would have-been different if there had been claims on both 
sides, and judgment given only as to one of the claims.® 

A landlord and tenant entered into a reference to fix the amount 
of damage done to “crop” by game. An award was issued fixing 
“the value of the different kinds of grain damaged.” The tenant 
brought an action against the landlord for a further sum due, alleging 
that only partial damage had been allowed for the tares injured. It 
was held that, ex facie, the award was exhaustive of the reference, and 
that an action for additional damages would not, at anyrate, have been 
the appropriate remedy. The proper course in the circumstances 
would have been to apply to the arbiters and oversman, and, failing their 
acting, to bring a suspension of their decree. 

In a submission between a house proprietor and his factor as to 
the balance due on the accounts, the latter consigned £15 as the 
balance admitted, “to be subject to the orders of J. M., sole arbiter.” 
The arbiter found that the factor was due an additional sum of £7, for 
which he gave decree, reserving right to the factor to retain the sum 
against his claim for expenses, amounting to £58, for which decree was 
given in his favour. The decree-arbitral bore that the sum consigned 
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v. Mather, 2 Ves. Jr. 15. 5 Maclellan v. Macleod, 9 July 1830, 4 
2 Price v. Popkin, 10 A. & E. 39,8L.J. W.&S. 157. See L. C, Lyndhurst, at p. 
(N. S.) Q. B. 198. 159, 
3 Ross v. Boards, 8 A. & KE. 290, 7 Li, di. 6 Thalion v. Wemyss, 22 Nov. 1855, 18 


(N. 8.) Q. B. 209, D. 80, 28 Jur, 24, 


400 CHALLENGE OF AWARD AT COMMON LAW 


would be paid by the arbiter “to the party legally entitled to same.” 
In a reduction on the ground that it did not exhaust the reference, 
because it did not apply the consigned money, it was held (by a 
majority of the Second Division judges and three consulted judges) 
that the disposal of the consigned money was a question which arose 
merely in the execution of the decree, and that the declaration there- 
anent did not destroy the decree, which exhausted the reference in 
determining the question referred! S., a builder in Nairn, agreed 
to build an oven for G., a baker there, for £27; but disputes arose 
regarding the same, and were referred to B.,a sculptor in Inverness, 
who made an inspection, found certain defects, and held the party 
who instructed removal of the centres, and laying on clay com- 
position, liable in expense of taking down and rebuilding the 
work, including the lifting and relaying of the sole, etc. which 
he estimated at £10. After seeing the workmen who took out 
the centres, etc., and the parties, two days after, he issued an order 
on G. to pay 8S. £22, “being the amount in full as adjudged by me 
for the mason and bricklaying works of the oven”; but adding in a 
note, “The carpenter and slater work not included in the above.” 
It was objected, inter ala, that this did not exhaust the reference, 
being only a partial award ; but the Court held that the true subject- 
matter of the submission, as contained in the specification, was only the 
mason and brick work, and that the award exhausted these matters.? 

A general submission is limited by the claims of parties, and 
cannot be held unexhausted because a possible claim has not been 
disposed of. -Where one of the parties in a submission reserved a 
competent claim, and the other party did not object, a plea that the 
award (which contained a reservation of the claim) did not exhaust 
the submission was repelled.? 

It is likewise a good ground in England for setting aside an 
award, that it is not final and conclusive and does not exhaust the 
submission.* Thus if an arbitrator make two awards, without express 
power, each disposing of part of the subjects referred, but not one 
complete award on all together, both will be set aside, there not being 
one final award on all the subjects ;° or if the award fail to dispose of 
all the subjects of the reference,® whether this appear on the face of 
the award or be established otherwise; but an award will not be 
set aside if the subject not disposed of were not brought under the 


arbitrator’s notice, or the parties indicated that they did not mean the 
arbitrator to dispose of it.” 
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4. Refusal of proof.t An arbiter has the sole discretion as to 
whether proof should be allowed in a submission or not, and his 
decision of that question can only be challenged on such grounds 
as will warrant a reduction of the decree. Most of the cases of 
reduction which have been. brought on an allegation regarding the 
refusal of proof, have been laid on the ground of corruption; but in 
Mitchell v. Cable? Lord Fullerton said: “Whether this can be brought 
under the head of corruption, or is to be viewed, perhaps more justly, 
as a breach of an implied condition in all submissions, it is unnecessary 
to inquire. The competency of challenging a decree-arbitral on such 
a ground must now, since the decision in the case of Sharpe? be con- 
sidered as a fixed principle of our law.” 

There does not seem to be any case in the books where a reduction 
has been granted in respect of an arbiter refusing proof absolutely. 
In Mitchell v. Cable, where the arbiter had considered one party’s 
proof and refused to allow or consider the other party’s, the refusal of 
proof to that extent was sustained as a ground of reduction. There 
can, however, be no doubt that the refusal to allow proof, in whole or 
in part, when that amounts to manifest denial of justice, is a relevant 
ground of reduction of an award according to the law of Scotland.‘ 
“To support a challenge on that ground, it would at all events be 
necessary to make out that the proof offered was absolutely essential 
to the interests of the case, and that it was impossible conscientiously 
to decide the case without it.”° Although an arbiter is not bound in 
all cases to take evidence, yet a refusal to receive proof where proof is 
necessary, may be a sufficient ground of reduction.® 

In the case of an arbiter who has been specially selected as a 
person of skill, or as a valuer, a presumption arises that proof will not 
be so necessary ; and therefore the Court will not so readily listen to 
any objection to an award made by him, on the ground of his refusal 
to take evidence.’ But it does not afford a valid ground of reduc- 
tion that an arbiter has limited or unduly extended the evidence as he 
is the sole judge of the nature and extent of the proof. Thus a 
refusal to make a reference to oath,’ or the admission of incompetent 
evidence, oral or documentary,’ or that he has rejected evidence which 
a Court of law would have admitted,!’ is not sufficient. 


1 See above, p. 387 et seq. 

217 June 1848, 10 D. 1297. 

3 Sharpe v. Bickerdyke, 24 Feb. 1815, 
3 Dow, 102. See also under ‘‘Statutory 
Challenge,” p. 387, ante. 

4 Sharpe v. Bickerdyke, supra. 

5 Per L. Fullerton, in Macdonald v. 
Macdonald, 8 Dec. 1848, 6 D, 189. 

6 Johnstone v. Cheape, 1817, 5 Dow, 247 ; 
see L. Eldon, at p. 263. any 

7 Mowbray v. Dickson, 2 June 1848, 10 D. 


26 


1111; Macdonald v.. Macdonald, 8 Dec. 
1843, 6 D. 186; Johnston v. Cheape, 10 
July 1817, 5 Dow 247; Paterson v. Cor- 
poration of Glasgow, 1902, 3 F. (H. L.). 

8 Kirkaldy v. Dalgairn’s Trs., 16 June 
1809, F. C. 

9 Alston v. Chappel, 17 Dec. 1839, 2 D. 
248, 

W Mowbray v. Dickson, 2 June 1848, 10 D. 
1122; Grant vy. Girdwood, 23 June 1820, 
F, OG, 


CHALLENGE OF AWARD AT COMMON LAW 


In the case of an arbiter holding inspections, he should be care- 
ful to have the parties present, otherwise his award may be set 
aside.? 

In England the law is similar to that in Scotland, and the refusal 
to receive proof, where that is necessary, is fatal to an award ; 2 
though, as in Scotland, an arbitrator has a discretion as to the nature and 
extent of the evidence he requires and will receive,’ and his decision as to 
the admissibility of certain evidence is not open to review. The same 
wide latitude as to allowing or refusing proof, in the case of a man of 
skill being arbiter, applies in England.t In agricultural references, 
while arbitrators may decide on inspection, they should not hear one 
party and his witnesses in the absence and without notice to the 
other.® 

5. Refusal to hear parties. By the law of Scotland a party has 
the right to be heard by his judge, whether he be one of the judges of 
the State or an arbiter constituted judge pro hac vice. “A party 
may have little to say, or nothing of value, but it is he who is to 
judge of this; and therefore no arbiter and no judge can proceed 
safely unless he give him an opportunity to state his case.”® There- 
fore, wherever it appears to have been indispensable for the just 
discharge of a referee or arbiter’s duty that he hear parties or receive 
evidence before issuing his award, his not doing so must have the 
effect of invalidating his decree.’ Where an arbiter does not 
hear either of the parties at all, the case for reduction is not so 
strong as if he hear one of the parties and refuse to hear the 
other. Lord Fullerton said: “Most unquestionably, if he hears 
one party he cannot refuse to hear the other. Whether this can 
be brought under the head of corruption or is to be viewed, perhaps 
more justly, as a breach of an implied condition in all submissions, 
it is unnecessary to inquire. The competency of challenging a 
decree-arbitral on such a ground must now, since the decision of the 
case of Sharpe, be considered as a fixed principle of our law. This 
case ® settles decisively that it is a breach of the implied conditions of 
the contract of submission, and challengeable at common law. Lord 
Eldon there said that his opinion was that by ‘the great principle of 
eternal justice, which was prior to all these Acts of Sederunt, Regula- 
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tions, or proceedings of Court, it was impossible that an award could 
stand where the arbitrator heard one party and refused to hear the 
other; and on this great principle, and on the fact that the arbitrator 
had not acted according to the principle upon which he himself 
thought he ought to have acted, if he had decided rightly, he had not 
decided justly, and therefore the award could not stand.” The award 
was therefore reduced. 

If, however an arbiter refuses any hearing to the parties, a strong 
presumption of injustice is raised; and as Mr. Bell says: “ Perhaps it is 
not too much to say that in every instance in which an award is 
challenged on the formidable ground of ‘no hearing, the onus will 
lie on the party defending the award to show that the circumstances 
of the submission were such as to-warrant the arbiter in deciding 
without his hearing the parties. But the gravity of that onus will, 
of course, vary greatly according to the nature of the matter in 
dispute.” ? 

In a reduction of a decree-arbitral on the ground that the arbiter 
has decided without hearing parties, it is not necessary to aver cor- 
ruption,” nor is it necessary to a valid challenge on this ground that 
a demand for a hearing should have been made. Thus a decree- 
arbitral pronounced without having allowed parties an opportunity of 
being heard, was held inept, although it was alleged that no demand 
to be heard was made, and that, from the nature of the case, a hearing 
would have been of no avail. 

It is entirely in the arbiter’s discretion how often he shall hear 
the parties. “If the arbiter fairly heard the parties after the proof, it 
belongs to his discretion whether he is desirous to hear more. It is 
not a necessary allowance to the course of ‘ eternal justice’ to hear in- 
terminably.” 4 

As a general rule, it is within the discretion of the arbiter whether 
he will allow parties to be heard by their counsel or agents, or whether 
he will require them to state their own case. In an early case° the 
refusal by an arbiter to allow the law agents of the parties to be 
present at the proof was disregarded. In one case in re mercatoria 
the arbiters appointed parties to attend them without either counsel or 
agents. The award was challenged on a variety of grounds and keenly 
contested, but this point was not raised. 

As already observed, the discretion as to proof is wider where the 
arbiter is a man of skill ; and it has been held (1) that it is not a relevant 
ground for setting aside a decree-arbitral fixing the value of a sheep- 
stock, that it was pronounced without hearing parties, if the arbiter 
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was a man of skill, and made a sufficient inspection of the stock; and 
(2), on considering a proof allowed before answer, that the plea of 
wrongful non-hearing was not in the circumstances established.* 

In England the refusal to hear parties is likewise a good ground 
for setting aside an award? Where an arbitrator, to whom an action 
regarding the repair of a house was referred, made bis award on an 
inspection without hearing the parties, the award was set aside.® An 
award in England cannot possibly stand where an arbitrator hears 
one side only, even though the failure to do so be not wilful;® but 
arbitrators may decline to hear counsel for parties, though it is rarely 
expedient to do so. 

6. Award ambiguous—uncertain—inextricable. If an award be 
so ambiguous as to be inextricable on the face of it, the Court will 
reduce it. Thus in a reference “between persons of the names of 
Gray and Ferguson, where the arbiter had pronounced a decision with 
regard to the mode of taxing heirs and singular successors in a feu- 
holding in terms so inconsistent as to be perfectly inextricable, both 
parties contended for their own favourite explanations of it, but the 
Court reduced it.” 7 

An award was held invalid in respect that it dealt with certain 
fee-simple lands, and slumped the amount payable therefor with the 
compensation to be paid for entailed lands under the Lands Clauses 
Acté 

If, however, there be reasonable means of clearing up the ambiguity, 
the Court will adopt these, such as by taking a proof on any point 
which will be likely to render the award clear and extricable, as it is 
slow to reducé an award, if a reasonable construction or inquiry will 
render it intelligible. 

Analogous principles apply in England, and where an award is so 
ambiguous or uncertain that it cannot be made operative, it will be set 
aside; if, for instance, it be doubtful, on the face of the award, whether 
the questions referred are decided by it,® or how the matters in dispute 
are disposed of,!° or if the award fails to fix the amount in dispute," or 
fails to specify which of the parties is to perform an act, or to indicate 
how directions given in it are to be carried out, and, generally, “ where 
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the award is substantially inconsistent. and repugnant, it will be set 
aside.” 1 

7. Award not a delivered deed. <“ By the law of Scotland, in 
order to render a decree-arbitral binding, it is not sufficient that it 
should be drawn up in form and signed by the arbitrators, and retained 
in their possession or in the possession of their clerk ; but something 
must be done—the decree must either be delivered or entered on record, 
or some authority at least must be given for that purpose.”? This had 
been decided in an earlier case, where “the arbiters decerned M. to 
pay certain sums to R., but they kept the decree in their own hands. 
R.’s creditors arrested these sums, subsequent to which he agreed to 
suspend the payment thereof till he should have secured his wife in a 
jointure at the sight of the arbiters, who had refused to give out and 
publish the decreet-arbitral till this was done. The creditors brought an 
action of furtheoming; but the Court held that so long as the decree, 
though pronounced and signed, remained in the hands of the arbiters, it 
was their own, and they might give it forth or not as they thought fit, 
and therefore they might give it out on such terms as they pleased.” ? 

Another early case on this point is specially instructive, where the 
arbiters had signed a decree for one sum, but before delivery had 
changed their minds and signed a decree for another sum, which latter 
decree, being delivered and charged upon, a suspension was brought, 
with the result that the Court upheld the second decree. The result 
is that until the “decree-arbitral is delivered, nothing can be done 
upon it; and if any attempt is made to do diligence upon an award 
which has not been delivered, it is liable to be challenged on that 
ground, either by way of suspension or reduction, as may be necessary 
in the circumstances. 

In M‘Nair v. Gray” the arbiters, as empowered, had pronounced 
two interim decrees, duly executed, intimated by copies to, and acted 
on, by the parties during the submission, but allowed to remain in the 
clerk’s hands undelivered and unregarded. The arbiters subsequently 
differed, and declined to proceed, or to give instructions as to the interim 
decrees. An action of multiplepoinding was brought by the clerk as 
to the interim decrees, and one of reduction by one of the parties. 
The Court held “that the interim decrees not having been delivered or 
put on record before the expiry of the submission, were incompetent 
and null”; and this was affirmed, on appeal, by the House of Lords. 

In England the making of the award is, in general, equivalent to 
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delivery. It is usual to publish the award, and it is held to be 
“published” when it is made, and the arbiter has thereby become 
functus officio, though notice thereof may not have been given to the 
parties ;! but for computation of time in setting aside an award it is 
only “published” when notice is given.? If it be provided, however, 
that the arbitrator is to deliver his award to the parties, it is not complete 
till this be actually accomplished ; and if it be “ to either of the parties,” 
it must be delivered to each, or it is not binding? “Ready for 
delivery ” means delivery on request.‘ 

8. Award not a decision of matters submitted, but mere amicable 
suggestion or compromise. If an award fail to decide the matters 
submitted, then, of course, it is no award at all, and will be set aside. 
Thus where a reference “resolved itself into a compromise made by 
two referees, an award following thereon was held incompetent.”° So, 
likewise, where certain litigants had agreed to a compromise of ques- 
tions regarding an entailed succession, and referred the matter to their 
respective counsel, who pronounced an award in terms of the arrange- 
ment previously effected, although ea facie of the deeds the submission 
and the award were regular, yet in a reduction the facts were elicited, 
and the House of Lords held the alleged submission and decree-arbitral 
invalid, and that they “ought not to be considered as having in law 
the effect of a submission and decree-arbitral, but as a form adopted, 
by which the agreement previously made between [the parties to the 
said submission] was concluded.” ¢ 

In England, likewise, where an arbitrator does not give judgment 
properly, but merely makes a suggestion, or gives an indication of 
opinion, it is nd award, and will not be upheld. Thus where an arbi- 
trator wrote a letter, “to meet the circumstances of the case in a 
liberal manner, I propose that B. should pay A. £10,” this was held 
bad.’ So, also, a mere suggestion that a party should accept a bill of 
sale was held no award.® 

9. Award impetrated by improper agency. An implied condi- 
tion of a contract of submission is that all parties shall act fairly and 
honestly towards each other with reference thereto. If this be not done, 
an award is liable to reduction. An oversman issued an order finding £20 
to be due by C. to G., and ordaining it to be paid within fourteen days. 
Nothing was done for a year, when C.’s agent, in answer to a request, 


1 Henfree v. Bromley, 6 East, 309. 5 Gillon v. Simpson, 14 Jan. 1859, 21 D. 
* Brooke vy. Mitchell, 6 M. & W. 473; 248. See L. Wood. 
Moore v. Darley, 1 C. B. 445. § Maule v. Maule, 10 May 1814, 4 Dow, 
% Hungate y. Mease, Cro. Eliz. 885; Block 363, at 391. 
v. Palgrave, Cro. Eliz. 797. Of. Cocks v. 7 Locke v. Vulliamy, 2 N. & M. 336, 5 
Macclesfield, Dyer, 218 b. B. & Ad. 600. 
4 Robison v. Calwood, 6 Mod: 83; Free- 8 Clapcott v. Davy, 1 Ld. Raym. 611. See 


man Vv. Bernard, 1 Ld. Raym. 247. See also Ferguson v. Norman, 4 Bing. N. C. 52. 
Russell, pp, 175, 357 ; Redman, p. 156. Russell, p. 179 ; Redman, p. 153. 
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sent the proceedings in the submission to G.’s agent, with a note which 
C. proposed to lay before the arbiter, and a state of accounts which 
went to show that instead of G. having anything to get, he would have 
something to pay, and intimating a desire to be heard on these further 
matters. This was not acknowledged ; but G.’s agent wrote to the clerk, 
returning the process, without mention of C.’s note or his agent’s letter, 
and the facts therein referred to, and stated “that as OC. has not paid 
the £20 found due by him to Mr. G., you will require to extend the 
decreet-arbitral.” The decree was extended, signed, and delivered 
accordingly, and a charge was given upon it. A reduction was brought, 
and the Court reduced the decree on the ground of improper agency, 
through a breach of good faith and fair procedure, the Lord President 
(Hope) holding that it had been obtained obreptione.! 

10. Award obtained by fraud. There must be upright dealing by 
the parties with the arbiter, otherwise any misrepresentation or con- 
cealment may upset the award. Thus arbiters, after hearing parties and 
taking proof, found a claimant, through whose lands the Forth and Clyde 
Canal was to pass, entitled inter alia to thirty years’ purchase of a rent 
of £5, 5s. sterling per acre. The claimant brought evidence that he 
was offered more for six acres of his ground on a nineteen years’ lease 
for the purpose of making a bleachfield. A reduction was brought on 
the ground that the claimant had, after receiving notice that applica- 
tion had been made to Parliament to allow the canal to pass through 
his property, concealed these circumstances, and advertised his land 
for a bleachfield, holding out that the lessee would have right to water, 
though he knew that in its ordinary state this was wholly diverted to 
supply the works of a superior heritor, and had no intention of con- 
cluding a bargain. Proof was allowed, and the general opinion seemed 
to be that the plea of fraud was relevant and proved. The Lords, 
by a great majority, sustained the reasons of reduction.2 It is not 
necessary to reduction on the ground of fraud, that there be dis- 
honesty on the part of the arbiter. A later case went much further 
than Logan. An insurance was effected over property, which being 
destroyed by fire, the insured claimed the sum in the policy. This 
was refused, in respect that the property was over-insured ; and the 
claims being submitted to arbitration in terms of the policy, the 
arbiters found the company liable. The company suspended the 
decree and raised a reduction, in which latter action it was held that 
an averment subsequently added, that since the decree the insurers 
had discovered that the insurance was fraudulently made with the 
intention of having the property destroyed by fire, and that it was 
actually so destroyed by the defender, was relevant to set aside the 


1 Calder vy. Gordon, 1 Feb. 1837, 15 S. 2 Logan v. Lang, 15 Nov. 1798, F. C, 
463, See this case referred to in Midler v. Millar, 
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submission and decree, and that the insurers were not precluded, by the 
arbiters having found the sum in the policy not to be excessive, from 
obtaining an issue on that averment.* 

It is, as has been seen, not necessary to reduction on the ground 
of fraud, that there be dishonesty on the part of the arbiters ;* 
and although they may, in perfect honesty, have refused to consider 
averments of fraud, their award is liable to reduction.? In March 
1893 G. & Co. effected an insurance to the extent of £1000 over their 
stock-in-trade with the Hong Kong Fire Insurarice Company Ltd. 
The policy provided that in the event of loss by fire, the insured should 
(1) make a written claim setting forth the various heads of loss; 
(2) produce such books, vouchers, invoices, etc.,as might be necessary to 
establish their loss, and to make a statutory declaration of the truth of 
their statements ; (3) if the claim be in any respect fraudulent, or if any 
false statutory declaration be made in support thereof . . . all benefit 
under this policy is forfeited.” There was also a clause referring to 
arbitration any dispute which might arise. A fire occurred on Ist 
July 1893, involving a total loss of the goods insured. G. & Co. 
lodged a claim as required, and emitted a statutory declaration as to its 
veracity. The amount of this claim being disputed, a reference was 
made to arbiters, and the pursuer called on G. & Co. to produce 
their books, vouchers, etc., in terms of condition (2). G. & Co. did not 
produce any papers. Their explanation was that they had been 
destroyed in the fire. Ultimately, they produced certain invoices. 
During the arbitration information reached the pursuer which led 
him to put before the arbiters a minute in which he stated that the 
whole claim of G. & Co. was false and fraudulent ; that their statutory 
declaration was untrue ; and that the invoices produced did not contain 
a true account of goods sent to them. The arbiters (on the advice of 
their clerk) refused to consider the question, and found that the loss 
sustained by G. & Co., and which fell to be borne by the pursuer, was 
£537. G. & Co. thereafter assigned their claim to the Financier 
Limited. The pursuer brought a reduction of this award on two grounds 
—(1) that the arbiters refused to consider the question of fraud, as 
they were bound to do; (2) inasmuch as the award had been obtained 
by a fraud upon the arbiters, and by fraudulent, untrue evidence. 
Proof was allowed (1) as to the alleged fraud of G. & Co., and 
(2) as to whether the arbiters had refused to deal with the question 
of fraud.$ 

So likewise in England, “if either party be guilty of fraudulent 
concealment of matters which he ought to have disclosed, or if he 


1 Hercules Insur, Co. v. Hunter, 12 Dee. 3 The Hong Kong Fire Insur. Co. Ltd. v. 
1835, 14S. 147. The Financier Limited and Others, 19 Jan. 
* See L. J.-C. Hope, in Miller vy. Millar, 1895, 29. L. T. 436. 
17 D., at pp. 713-4. 
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wilfully mislead or deceive the arbitrator, the award may be set 
aside” ;* “but the Court will not set aside an award on the ground of 
fraud or mistake in the submission.” 2 


Sec. IV. PartiAL REeDucTION or AWARDS 


It was observed on the Bench that it does not follow that because 
a decree is in part ultra vires that it ought to be reduced in toto2 A 
decree which is objectionable in part may only be reducible quoad that 
part, leaving the rest entire; if the objectionable part be clearly 
separable and distinct from the unobjectionable, and if the former does 
not in any way affect or influence the latter, directly or indirectly. 
Thus where an arbiter decerned for a penalty where there was not a 
warrant for such in the submission, the Court found the award null as 
regards the penalty; and where an arbiter decerned for a higher or 
greater penalty than that warranted by the submission, the Court 
restricted the penalty to the extent allowed. 

So, in like manner, where arbiters had decerned for a fee to them- 
selves, the Court found that the award of the arbiters of a fixed sum 
as their own fees was illegal and pessimi exempli, and unwarranted by 
the submission, and to that extent reduced it; but in respect that that 
part of the award “is totally distinct from and unconnected with the 
other part,’ upheld it. And, again, where an award had been made 
which disposed not only of claims as at the date of the submission, 
but others which had subsequently arisen, the Court annulled the 
latter part but sustained the former. So where an award in a sub- 
mission of certain special matters ordered parties to execute general 
discharges hinc inde, the Court reduced the latter order but sustained 
the remainder.’ 

So, likewise, where an arbiter had awarded expenses which were 
neither claimed nor submitted, the Court reduced the award to that 
extent, but sustained it guoad wltra ;* and a general finding of expenses, 
against a party at whose instance an award had been reduced in respect 


1Russell, p 858. Sowth Sea Co. v. 
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v. Harris, 2 Ves. Jr. 12905. Metcalfe v. 
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2 Doe, d. Lord Carlisle v. Bailiff Morpeth, 
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39. Russell, p. 56. 

3 Stewart v. Ross, 21 Feb. 1822, 18. 335; 
Cox Brothers v. Binning & Son, 1867, 6M. 
161. Bankton, 1. 23. 20. 

4 Gardener v. Brown, 10 July 1741, M. 
627; Gardener vy. Macithose, 13 July 1788, 
5 Br. Sup. 204; Grosat v. Cunningham, 24 
Jan. 1739, M. 626; Reid v. Walker, 15 


Dec. 1826, 5 S. 140 ; Crawford v. Hamilton, 
25 Dec. 1702, M. 6835 ; Johnston v. Cheape, 
10 July 1817, 5 Dow 247 ; Jack v. Cramond, 
6 Mar..1777, M. App. 5; Kidd v. Paterson, 
19 June 1810, F. C. Sce also under ‘‘ Ultra 
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5 Jack v. Cramond, 6 Mar. 1771, M. 
Dict. Arb. App. 5; Montgomery v. Strang, 
13 June 1798, M. 631. 

6 Mackenzie v. Calder, 
Elchies, Arb. 9. 

7 Crawford v. Hamilton, 25 Dec. 1702, 
M. 6835; Lrskine v. Cochrane, 30 July 
1714, M. 649. 
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of one of several findings, being considered by the Court to be quite 
distinct from and independent of the portion of the award reduced, 
was sustained.! In general, however, a partial reduction of an award 
reduces a finding for expenses ipso facto.” 

So the House of Lords, in a case consisting of two branches, in the 
first cause held that the arbiter. had no authority under the submission 
to decern or award that the appellant should be charged with or pay 
certain specified sums, and as to this excess reduced the award, but 
quoad ultra sustained it; and in the second cause, where the arbiter 
ordered the parties, who had lands in property or possession opposite 
the river, to keep the river and banks thereof in good and sufficient 
repair in all time coming, it was held that he had not power under 
the submission to do this, and the award was set aside to this extent, 
but was upheld otherwise.* 

So where an arbiter awarded a larger sum by way of penalty for 
breach of contract than was claimed, the Court reduced it by the 
amount in excess, and quoad ultra sustained the award. Again, an 
arbiter who was appointed by a deed in a process to fix “the amount 
which the outgoing tenant fell to pay in full satisfaction of all claims 
competent under said action for putting said quarry in proper order 
or otherwise in connection with said quarry,” awarded a sum by way 
of damages, the Court held that the claim for damages was not included 
in the submission, and reduced the decree in so far as it contained 
findings and decerniture therefor, these being clearly separable from 
the rest of the award.> A landlord and his agricultural tenant entered 
into a submission to determine whether the former had failed to fulfil 
certain obligations incumbent on him under the lease, and if so, to fix 
what Sueaees if any, had been suffered by the tenant in consequence 
of such failure, “and from time to time during the currency of the 
lease, or after the expiry thereof,” to fix and determine the amount, if 
any, of damages that might thereafter be sustained by the tenant. 
The award inter alia found the landlord liable to the tenant in pay- 
ment of certain annual sums, payable from the date of entry and 
during the currency of the lease, “in respect of loss and damages 
sustained and to be sustained by him” in consequence of the landlord’s 
failure to fulfil certain obligations under the lease. The Court was of 
opinion that the submission did not contemplate “an award by antici- 
pation on an estimate of probabilities,” but that a sum by way of 


1 Ferrier v. Alison, 28 Jan. 1848, 5 D. 
456; affd. 18 April 1845, 4 Bell’s App. 
Toe 

2See re ‘‘ Expenses,” ante; p. 227. An 
arbiter is entitled to award expenses though 
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mission—Ferrier vy, Alison, supra; Paul vy. 
Henderson, 1867, 5 M. 618. 
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compensation should be fixed from time to time during the currency 
of the lease, according as damage was actually sustained; and the 
award, therefore, so far as finding the landlord liable for future 
damages, was held ultra vires and fell to be reduced, but was upheld 
quoad ultra. Similarly where an arbiter who was merely appointed 
to ascertain a loss which had arisen’ on a contract, and who was 
liable for it, made an order for consignation, the Court held that this 
latter, while clearly ultra vires, was separable from the rest of the 
award and did not invalidate it.? 

1. Sarisryine Propuction in Action or Repvucriov.—In an 
action of reduction of a decree-arbitral raised by one of the parties 
to the arbitration, the arbiter was called as a defender along with 
the other parties, and the question arose upon whom the duty lay 
of satisfying production. The decree-arbitral was in the hands 
of the clerk to the reference, and the arbiter declined to allow 
it to be lodged or given up until the fees of the arbiter and clerk 
were paid. The Lord Ordinary allowed the pursuer a week to satisfy 
production, if so advised. Pursuer thereupon presented a specification, 
and craved a diligence to recover the decree-arbitral. This was 
refused, the Lord Ordinary holding that the duty of satisfying the 
production was upon the defenders.’ 

2. PAYMENT PENDING AcTION ror RhxrDUCTION OF AWARD.— 
In a submission as to compensation to be paid to an owner a 
decree-arbitral was pronounced; and the railway company having 
consigned under sec. 83 of the Lands Clauses Act, it was held 
that the company was not entitled to object to the money consigned 
being uplifted till the issue of a reduction of the decree,* which 
the company stated they were to raise. In a later case, however, a 
railway company deposited as security a sum fixed by a valuator, 
and granted a bond in favour of the owner to enable them to enter 
on the land before the compensation was fixed. An arbitration 
took place as to the compensation, and the company raised an 
action of reduction of the award. The owner presented a petition 
to uplift the consigned money, but the Court held that, pending 
the action of reduction, the petitioner was not entitled to payment 
of the money.’ The Court distinguished this case from Fortune by 
the fact that in the latter there was no pending reduction of the 
award, but merely a threatened reduction, while in Main’s case the 
action was proceeding. 

1Traill v. Coghill, 14 May 1885, 22 4 Fortune v. Ldinburgh and Bathgate Rly. 
S. L. R. 616. Co., 7 Feb, 1849, 11 D. 5381. 

2 Cox Brothers v. Binning & Son, 18 Dec. 5 Main v. Lanarkshire and Dumbarton- 
1867, 6 M. 161. shire Rly, Co., 14 Mar. 1895, 22 R. 487, 

3 Miller & Son v. Oliver & Boyd, 21 Dec. 
1901, 9S. L. T. 248, at p. 287. 
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Sec. V. FAILURE OF THE REFERENCE 


It is important to consider the effect of the failure of a reference, 
because while in certain circumstances the effect of the failure of a 
reference may be that it will entirely lapse, in other circumstances it 
may happen that the effect will only be that one failure will evacuate 
that reference, leaving the parties to nominate arbiters afresh and 
proceed anew. 

1. Lapse BY Truze—Where the contract of-submission expressly 
fixes the time within which the arbiters are to issue their award, and 
power of prorogation is not conferred, the submission falls or expires 
by the mere lapse of time and failure to issue their award. 

Where the contract provides that the arbiters are to determine 

against the day of next to 
come,” or is to subsist “to the day of next,” 2 
or even without the words “next”? or “next to come,” 4 the submission 
expires on the lapse of a year; but where power of prorogation is con- 
ferred, it is competently executed within year and day.° 

In one case where a submission had lapsed through failure to 
prorogate, the parties were held entitled to uplift a promissory note 
lodged to meet any award.° 

Where the reference between the parties is not limited to any 
determinate time within which the arbiters or oversman are to give 
their award, and does not contain the usual blank as applicable to 
the duration of the powers of the arbiters, the powers of the arbiters 
do not expire at the lapse of a year from the date of the letter of 
reference, and the parties are bound by the award at whatever time 


pronounced.’ 
A submission was entered into between a proprietor and his out- 


going tenant as to the valuation of a crop, wherein it was provided 
that the value should be fixed “on or before the term of Martinmas 
1899.” The arbiter did not, in fact, issue his award till Martinmas 
1900, and it was held that as the time fixed was of the essence of 
the contract, the award was invalid.§ 

A party, D., had a claim against a road surveyor, R., for leaving 
metal, etc., unfenced on a road, which caused him damage; a statutory 
limitation of six months applied to such actions, and within that 


1frsk 4. 38. 382. Cunningham v. Drum- 5 Karl of Dunmore v..M ‘Inturner, 13 May 
mond, 17 May 1491, M. 6385; Freeland v. 1829, 7 S. 595. 
Freeland, 28 Keb. 1666, M. 646; Pitcairn 6 Wilson vy. More, 1 Feb. 1833; 11 S. 
v. More, 2 Dec. 1680, M. 647; Donaldson 345. 
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period the parties agreed to a reference. The deed of reference, how- 
ever, was not executed till after the expiry of the six months. The 
reference proceeded; and the arbiters having differed, applied to the 
oversman, who issued an award finding R. liable. He protested, and 
alleged that the referees had held a meeting and led proof in his 
absence and that of his agent; upon which the oversman fixed a diet 
for hearing parties. R. declined to attend till an opportunity was 
given of leading proof and being heard before the arbiters. The 
oversman thereupon adhered to his award. JD. then raised an action 
of damages, or alternatively for implement of the award. This latter 
conclusion he withdrew; and the Court held the action barred by the 
statutory limitation, as the forma] submission was not executed till 
the time had expired! In this case Lord Deas said: “Now I 
observe that the testing clause of the alleged award is blundered and 
defective, and at anyrate there has been no formal decree-arbitral ; so 
that I see no difficulty in even yet closing with the defender’s pro- 
position, by allowing him to lead proof and be heard before the 
arbiters; and if they cannot agree, allowing the oversman to decide, 
and issue a formal decree-arbitral, whereby substantial justice may be 
done between the parties.” 

An arbiter’s powers are not so exhausted by his pronouncing an 
improbative final award as to make it incompetent for him subse- 
quently to execute a probative award substantially to the same effect, 
but adapting the terms thereof to the state of matters at the date of 
executing it.2 In this case,? which was an action to reduce a decree- 
arbitral, grain merchants had a dispute as to wheat, and executed a 
formal minute of submission to two named arbiters, who shortly 
after issued an improbative award. The pursuer, B., declined to 
pay, and the defenders (G. & C.) raised an action for implement. 
B. pleaded in defence that the award was not probative; and this 
was sustained. During the dependence of the action the wheat 
was sold by order of the Court, and thereafter G. & C. craved the 
arbiters to resume consideration of the reference, which they did 
by appointing B. to say whether he wished to be heard. He 
served a notarial protest against further procedure; but the arbiters 
issued a formal and regular decree-arbitral, containing substantially 
the same findings as those of the former award, but decerning merely 
for the balance due after giving credit for the price obtained by the 
sale of the wheat. - B. brought this reduction, but the Court sustained 
the award.” 

In a case where the Court held an award invalid because signed 
by one of two arbiters and an oversman not properly appointed, 
though the Court sustained a defence on this ground to an action 


1 Dudgeon v. Roberton, 28 Jan. 1859, 21 2 Bannatyne v. Gibson & Clark, 2 Dec. 
D. 351; Ld. Deas, at p. 360. 1862, 1 M. 90. 
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of implement, they indicated that the submission was still subsisting, 
and refused to consider an alternative claim for -the amount due, 
as “the Court cannot interfere with these questions which fall under 
the submission.” ? 

In a recent case an arbiter had a meeting with the parties and 
read over his proposed award, to which a docquet was appended 
bearing that the parties accepted the same, which he asked them to. 
sign, but which one of the parties declined to do. The arbiter there- 
upon carried away the proposed award without issuing it. On a 
proof the Lord Ordinary-(Kyllachy) held the award to be undelivered, 
and therefore inoperative.” 

2. AworLLARY SuBMission’—This being only a subsidiary part of 
a general contract, endures during the existence of that contract; and 
where founded on or necessarily implied after the termination of the 
primary contract, subsists till the determination of the disputes there- 
under are exhausted. Consequently it does not fall though the 
arbiters do not accept within year and day of the contract, nor by 
the death of a party,> nor does it require to be prorogated.® Nor 
does it fall where the arbiters fail to agree,’ or where an arbiter has 
disqualified himself, or where an award given by two arbiters was 
reduced for irregularity.2 In these cases the Court held the sub- 
mission still subsisting, and that the parties must appoint new arbiters. 
It has not been decided whether the submission falls by the death 
of the arbiter nominated, but the principle upon which this kind of 
submission is based would almost seem to lead to the inference that 
it does not fall by such death. 

A submission forming part of an agreement does not fall by an 
invalid decree being pronounced.” 

Even where an arbiter issues an award during the currency of 
an existing contract, such as a lease, without stating that it is an 
interim award, this does not terminate the reference, if it is interim 
in fact; “for as the submission embraces all the disputes between the 
parties which may occur during the currency of the lease, it is not 
in the power of the arbiter to pronounce a final decree till the lease 
expires,” 
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3. By DzATH.—The submission falls by the death of any one of 
the parties submitting, unless specially provided that it shall subsist. 
This is not so, however, in the case of judicial references.2 The sub- 
mission likewise falls by the death either of a sole arbiter or of one 
of two arbiters, unless otherwise expressly provided. A submission 
does not fall by a reduction of it being raised. 

4. PROOF TAKEN IN AN ABorTIVE SuBMISsION.—In the form 
of a submission given in the Juridical Styles there is a provision that 
the parties “agree that in case no final decree-arbitral shall follow 
hereupon, all probation to be taken by the said arbiter shall be held 
and received as legal probation, quantum et quale, in any after sub- 
mission or process at law between us or our respective foresaids 
touching the premises.” This may be a very useful provision in 
the case of the death of any important witness or witnesses, as 
otherwise the evidence of such might not afterwards be available. 
It has to be borne in view, however, that, notwithstanding this 
agreement, evidence taken in this manner is subject always to 
very important limitations and qualifications. Even in ordinary 
judicial procedure in Court, evidence solemnly taken is subject 
to such qualifications, if afterwards desired to be used.® In the 
first place, though an arbiter may admit incompetent evidence, 
and his having done so can neither be challenged effectually in 
the submission nor afterwards,° that does not render such incom- 
petent evidence available nor competent in any after proceeding. 
“Tf the proof by witnesses was not legal, it cannot be regarded before 
a judge, who must give sentence upon a competent proof” ;” “ for judges 
ought to lay no weight whatever upon that kind of proof which the 
law rejects.”® If parties, however, have expressly waived objections to 
the competency, and thereupon the judge has admitted the same, it 
might be made available. Where, however, a reference to the oath 
of a party has been made in a submission, this, it would seem, 
should be binding and available afterwards. And it would probably 
receive the same effect whether emitted in court or in a submission.’ 

A written document, to be probative and binding, is best proved 
by the signature of the party, as, “being in writing and signed by 
himself, it is to be regarded in the light of an admission which will 
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11338), sec. 1923 ef seq. 

6 Ante, p. 149 et seq. 

7 Bank. 1. 23. 19. 

8 Ersk. 4. 3. 36. 

Phrskye aco. oO bank. lee 2d. 010: 
Wright v. Lindsay, 2 Jan, 1706, M. 14033 5 
Sochan v. Boswell, 30 Nov. 1709, 14084. 

0 Wright & Sochan, supra. See Hunter 
v. Macalister, 29 Nov. 1836, 15 S. 159 
Stair, 4. 44, 7 and 8. 
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not only bind him though in a different suit, but would have bound 
him though in no suit at all.”? 

With regard to parole proof, it has been held that parole evidence 
regularly led in an abortive submission may to a certain extent be 
utilised in a subsequent process between the same parties: “ probation 
by witnesses before arbiters ought to be admitted as evidence betwixt 
the same parties before the Lords, so far as the same is habile, and 
concluding upon the subject-matter of it”; and it was found that the 
pursuer may use that probation in this process, reserving to the 
defender all objections upon the import or insufficiency thereof, and 
reserving to either party to examine such of the witnesses as are 
alive if they think fit, and to adduce what other proof they think 
necessary. This was adhered to, with the explanation, that as to the 
living witnesses, they may be re-examined at the desire of either party, 
the said party being always at the charge of such re-examination, and 
the former depositions being previously cancelled. This was affirmed, 
upon appeal, by the House of Lords.” 

In an action of relief by an heir against the executor, the former 
produced inter alia the proof led in a prior submission which had 
been rendered abortive by his father’s death; and it was held com- 
petent, though the executor objected that he had been no party to 
the former submission, and that it was res inter alios? 

5. Minutes oF PROCEDURE AS EVIDENCE IN SUBSEQUENT 
Procress.—The procedure in the submission itself is of no value 
except as a historical record of what took place in the submission ; 
and when used as such in a subsequent process, the originals should 
be produced, and not copies. The interlocutors, of course, necessarily 
fall with an abortive submission ;° but admissions and minutes may be 
used in a subsequent process, especially if in writing and signed by 
the parties, subject to the general rules as to admission of evidence.® 


SEc. VI. ForerIGn AWARDS 


A submission and award, being a contract, will be recognised and 
receive effect as such in the Courts of Scotland if valid according to 


! Mariauski v. Cairns, 1 July 1832, 1 
Macq. 212. See L. Brougham, at p. 228. 

2724 Mar. 1740, 1 Cr. & St. 267. Elchies 
adds in his report, sed vide, if their judg- 


witnesses to be examined before the Sheriff 
of Ayr, and the appellant having acquiesced 
so long under the interlocutors touching 
this point, the said interlocutors, so far as 


ment be not founded on some speciality 
not noticed in the interlocutor —Chalmers 
y. Cunningham, 27 Nov. 1733, M. 4044, 
Elchies, i. Proof, note. In the House of 
Lords a declaration was added ‘‘ that the said 
proof taken under the submission, having 
been in some degree authorised by the Court, 
by granting diligence for summoning the 


they relate thereto, ought to be affirmed.” 

3 Gordon v. Gordon, 2 Nov. 1748, M. 
14045. See Bell on Arbitration, p. 351, 

4 Mathers v. Lawrie, 1849, 12 D. 433. 

> Sturrock v. Greig, 23 Nov. 1849, 12 D. 
166. 

° Wauchope v. Hope, 10 April 1774, 2 
Pat. App. 338. 
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the lex loci contractus, unless the intention of the parties appears to 
contemplate otherwise! “All personal obligations or contracts en- 
tered into according to the law of the place where they are signed, as 
it is expressed in the Roman law, secundum legem domicilii vel loci 
contractus, are deemed as effectual, when they come to receive execu- 
tion in Scotland, as if they had been perfected in the Scottish form.” 2 

It will be observed that Erskine limits the doctrine to “ personal ” 
contracts; but a submission is necessarily a personal contract, even 
though it relates to real or heritable property. Mr. Bell says: “But 
if the award goes further, and purports directly to affect Scottish 
heritage, it will to that effect be invalid in Scotland, unless it be 
executed in such a form as the law of Scotland itself requires in 
respect to any deed executed in Scotland for the purpose of convey- 
ing Scottish heritage.”* The doctrine here, however, is surely stated 
too broadly. If the author only means that if an award purport to 
convey Scottish heritage, then it is correct; but an award in Scotland 
purporting to do so would be invalid according to Scotch law, at least 
to that extent. If, however, what is said be meant to imply that an 
award which“ purports directly to affect Scottish heritage will to that 
effect be invalid,” then the proposition is not to be relied on. On 
the contrary, “deeds so executed (according to the lew loci contractus) 
will not only sustain personal execution against the granters, but may 
be the foundations of real diligence against heritable estate situated 
in Scotland, and will sustain claims in the distribution of such estate 
among creditors, and claims to the succession of such estate.”* And 
Mr. Bell himself admits that the rule holds, “although the obligations 
which the award imposes should bind one or other of the parties to 
execute a conveyance or other deed affecting Scottish heritage.”® The 
law is accurately stated by Lord Curriehill: “ A writing which is valid 
secundum legem loci actus is valid everywhere, unless it be a con- 
veyance of real property situated in a country different from that in 
which the writing is executed.” © 

A submission and award will therefore receive effect in Scotland 
if valid according to the lea loci contractus. Accordingly, awards have 
been sustained on that ground in the case of an English award,’ in 
another pronounced in Holland,’ and in a third pronounced at the 
Cape of Good Hope.® 


1 Hamlyn v. Talisker Distillery, 1894, 21 
R. (H. L.) 21, L. BR. 1894, A. C. 202; Hart 
of Hopetoun v. Scots Mines Oo., 18 D. 739. 

2 Ersk. 3. 2. 40. 

3 Bell, Arbitration, p. 895; Ersk. 3. 2. 
40. 

4 Bell’s Conveyancing, i. 89 ; York Build- 
ings Co., 81 Jan. 1783, M. 4472; Goven v. 
Boyd, 10 Dec. 1790, M. 4476 ; Cunningham 
v. Semple, 5 July 1706, M. 4462. 


qf) 


5 Bell, Arbitration, 390. 

6 Harl of Hopetoun v. Scots Mines Co., 6 
Mar. 1856, 18 D. 739. 

7 Ochterlony v. Grant, 8 Aug. 1754, M. 
4470. 

8 Johnson v. Crawford, 13 Dec. 1776, 
Dict. Arb. App. 4. 

9 Dennistoun, Buchanan, & Co. v. Robert- 
son, 9 Dec. 1814, L. J.-C. Boyle’s Note- 
Book, Parker’s Synop. 118, 
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1. AvruenticaTion or Forrign AWwaARDS.—Foreign awards are 
sufficiently authenticated if executed according to the requirements 
of the lew loci contractus, unless the parties contemplate, at the outset, 
a particular made of execution." 

2. GRouNDS OF CHALLENGE OF A FoREIGN AWARD.—As it 18 
a recognised rule of international law that it is the mutual agreement 
of the parties as expressed in the contract which regulates the whole 
matter, the grounds of challenge of such contract will be regulated 
thereby. ‘“ When two parties, living under different systems of law, 
enter into a personal contract, which of the systems must be applied 
to its construction depends upon their mutual intention, either as 
expressed in their contract or as derivable by fair implication from its 
terms. In the absence of any other clear expression of their intention, 
it is necessary and legitimate to take into account the circumstances 
attendant upon the making of the contract, and the course of per- 
forming its stipulations contemplated by the parties, and amongst these 
considerations the locus contractus and locus solutionis have always been 
regarded as of importance.”” Accordingly, the contract of submission 
executed in a foreign country does not necessarily fall to be dealt with 
according to the principles of Scots Law, whether statutory or common, 
already explained. Of course if a foreign award was presented in Scot- 
land purporting to convey heritage there, an objection on that ground 
could be taken, even if such an award were valid by the law of the 
country where executed. So, likewise, in the case of a contract contra 
bonos mores, though it might be valid in the country where executed, 
it is very doubtful, if this appeared on the face of the award, if it 
would be sustained in Scotland. The general result seems to be 
that a foreign award is ordinarily subject only to the objections which 
lie against it in the country where the parties either expressly or by 
implication intend that it should be enforced. 

3. CHALLENGE UNDER THE ACT OF REGULATIONS. —The Act 
of Regulations, 1695, being a purely Scottish Act having effect only 
in Scotland, is not applicable to a foreign award. It is true that in 
a note to Ivory’s edition of Erskine it is said “the Act of Regulations 
referred to in the text will be applied to a decreet-arbitral pronounced 
in a foreign country, if execution is sought on it in Scotland,” ‘ but 
the cases referred to do not bear out the statement in the note, and 
there is no authority known for such an opinion. 


1 Karl of Hopetown v. Scots Mines Co., supra. ® Hamlyn v. Talisker Distillery Co., 
* Per L. Watson, in Hamlyn v. Talisker supra. 
Distillery Co., 21 R. (H.L.) 21, L. R. 1894, 4 Ersk. 4, 8. 85, 
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APPENDIX OF FORMS 


COMMON LAW 


I. SIMPLE STYLE OF GENERAL SUBMISSION 


We, A. [designation] and B. [designation], do hereby refer all disputes 
between us to the award of C. [descgnation].—In witness whereof. 


Note.—Any special powers may be added, and a consent to registration for 
preservation and execution, if desired. 


II. STYLE OF GENERAL SUBMISSION, WITH POWERS 


We, A. and B., do hereby refer all disputes to C., as sole arbiter [or to C. 
and D., as arbiters]; and we authorise the said arbiter [or the said arbiters and 
the oversman], if proof be necessary, to delegate taking the same, or any part 
or parts thereof, to a commissioner or commissioners, to consult or remit to 
accountants and other men of skill, to take advice on questions of law, 
to award damages against either party, to find suitable remuneration due 
to himself [or themselves], and to decern against either or both of us; and we 
agree that prorogation of this submission shall be unnecessary, as it is hereby 
expressly provided that the same shall subsist until a final award is issued, 
and that it shall not lapse by the death of either or both of us; and we con- 
sent to the registration hereof, and of the award or awards, interim or final, to 
follow hereon, for preservation and execution.—In witness whereof. 


III]. ANOTHER STYLE OF GENERAL SUBMISSION TO 
A SOLE ARBITER 


We, A. [designation], on the one part, and B. [designation], on the other 
part, have submitted and referred, as we do hereby submit and refer, all 
disputes depending and subsisting between us to the amicable decision, final 
sentence, and decree-arbitral (or simply “award”!) of C. [designation], sole 
arbiter mutually chosen by us, with power to the said arbiter to receive 
claims, take all probation in any manner he may think necessary for deter- 
mining the matters hereby submitted, and to hear parties thereon ; as also to 
decern against either party, in whole or in part, for payment of any principal 
sum or sums and interest, as well as of the expenses which may be incurred 
in this submission, and of any men of skill to whom remits may be made, 

1A decreet-arbitral or award—for v. Macmillan, M. 653, did not affirm the 
throughout our decisions these words are contrary,” per L. Deas, in Hopetoun, 6 Mar, 


used as synonymous, and the case.of Drew 1856, 18 D. 755. 
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including the remuneration of the clerk to the submission ; as also including 
the expense of this deed of submission, and of the decree or decrees arbitral, 
interim or final, to follow hereon, and of the registration of the same re- 
spectively ; and whatever the said arbiter shall determine in the premises, mn 
whole or in part, by decree or decrees arbitral, interim or final, to be pronounced 
by him between and the day of _ _next, or on or before 
any other day to which he may prorogate this submission, which he is hereby 
empowered to do at pleasure, we bind and oblige ourselves, and our respective 
heirs, executors, and successors, to acquiesce in, implement, and fulfil to each 
other, under the penalty of pounds sterling, to be paid by the party 
failing to the party observing, or willing to observe, the same, over and above 
performance: And it is hereby declared, that although either or both of us 
shall die before final decree shall be pronounced on this submission, the same 
shall nevertheless continue in full force, and be, with the decree or decrees 
arbitral to be pronounced hereon as aforesaid, binding upon the heirs and 
representatives of the party or parties deceasing ; the said arbiter being hereby 
empowered to proceed with this submission notwithstanding the death of 
either party, or of both parties, as aforesaid: And further, we hereby agree 
that in case no final decree-arbitral shall follow hereupon, all probation to be 
taken by the said arbiter shall be held and received as legal probation, 
quantum et quale, in any after submission or process at law between us, or our 
respective foresaids, touching the premises:! And we consent to the registra- 
tion hereof, and of any decree or decrees arbitral, interim or final, to follow 
hereon, for preservation and execution.—In witness whereof. 

Note.—If power to assess damages or fix remuneration to the arbiter or 
other special power be desired to be conferred, it may be added. 


IV. STYLE OF GENERAL SUBMISSION OF MUTUAL CLAIMS 
TO TWO ARBITERS AND AN OVERSMAN NAMED IN THE 
SUBMISSION 


We, A. [designation] and B. [designation], have submitted and referred, 
as we do hereby submit and refer, all disputes presently depending and sub- 
sisting between us to the amicable decision, final sentence, and decree-arbitral 
[or award] of C. [designation] and D. [designation], arbiters mutually chosen 
by us; and, in case of difference of opinion between the said arbiters, of E. 
[designation], as oversman; with power to the said arbiters or oversman to 
receive claims, take all probation, and in any manner which they or he may 
think fit, either by writ, witnesses, or oath of party, or by commission, and 
to remit to men of skill, or obtain advice on legal questions, for determining 
the matters hereby submitted, and to hear parties thereon; as also to decern 
against either party, in whole or in part, for payment of any principal sum or 
sums, as well as of the expenses which may be incurred in this submission, 
including the remuneration of the clerk to the submission, and of any men of 
skill or others consulted ; as also including the expense of the deed of submis- 
sion, of the decree or decrees arbitral to follow hereon, interim or final, and of the 
registration of the same respectively ; and whatever the said arbiters or overs- 
man shall determine in the premises, in whole or in part, by decree or decrees 
arbitral, interim or final, to be pronounced by them or by him, between and 
the day of next, or on or before any other day to 
which they or he may prorogate this submission, which they and he are 
empowered to do at pleasure, we bind and oblige ourselves, and our respective 
heirs, executors, and successors, to acquiese in, implement, and fulfil to each 
other, under the penalty of pounds sterling, to be paid by the 


This last clause is very advisable, to provide against the contingency of a witness dying. 
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party failing to the party observing, or willing to observe, the same, over and 
above performance; and it is hereby declared that although either or both 
of us shall die during the dependence of the submission, the same shall 
nevertheless subsist and be, with the decree or decrees arbitral to follow 
hereon, binding upon the heirs and representatives of the party or parties 
deceasing; and the said arbiters and oversman respectively are hereby 
empowered to proceed with this submission, notwithstanding the death of 
either party, or of both parties, as aforesaid; and further, we hereby agree, 
that in case no final decree-arbitral shall follow hereupon, all probation to be 
taken by the said arbiters or oversman shall be held and received as legal 
probation, quantum et quale, in any after submission, or process at law, 
between us and our respective foresaids, touching the premises; and we con- 
sent to the registration hereof, and of any prorogations, and devolution, and 
_ decree or decrees arbitral, whether interim or final, to follow hereon, for 
preservation and execution.—In witness whereof. 


V. SIMPLE STYLE OF SPECIAL SUBMISSION, WITH POWERS 


We, A. and B., do hereby refer [specify the dispute] to C. as sole arbiter 
[or to C. and D. as arbiters], and we empower the said arbiter [or the said 
arbiters and the oversman|], if proof be necessary, to delegate the taking of 
said proof, or any part or parts thereof, to a commissioner or commissioners, 
to remit to accountants and other men of skill, to obtain advice on questions 
of law, to award damages against either party,! to find suitable remuneration 
due to himself [or themselves], and to give decree against either party, or 
both ; and we declare that prorogation of this submission shall be unnecessary, 
as we agree that the same shall subsist until a final award is issued, and 
shall not fall by the death of either or both of us; and we consent to the 
registration hereof, and of the award or awards, interim or final, to follow 
hereon, for preservation and execution.—In witness whereof. 

Note.—Style No. 1. may be adapted by simply specifying the dispute 
referred. 


VI. ANOTHER STYLE OF SPECIAL SUBMISSION TO 
A SOLE ARBITER 


We, A. [designation] and B. [designation], considering that for some time 
past we have had various transactions in business with each other, in the 
course of which we have reciprocally granted financial accommodation to each 
other, and that I, the said A., am now the holder of a retired bill for £500, 
dated the day of , drawn by me, the said B., upon 
and accepted by the said A., payable three months after date ; and that on the 
one hand, I, the said A., claim payment from the said B. of the foresaid 
sum of £500, with interest thereon from and after the day of 

, when the said bill was retired by me, the said A., in respect 
that I, the said A., allege said acceptance was not granted on account of 
any debt due by me to the said B., but solely for his accommodation, and 
that he received the proceeds of the said bill, and ought to have retired the 
same ; whereas, on the other hand, I, the said B., deny that the foresaid sum 
of £500, or any part thereof, is due by me to the said A., inasmuch as the 
said acceptance was granted in payment of part of a larger balance then due 
to me by the said A.; and further, considering that we, the said A. and B., 
have mutually agreed that this difference shall be settled by arbitration : 
Therefore I, the said A., and I, the said B., have submitted and referred, 


1 Power to award damages is not neces- expressly if desired to be exercised—Mackay 
sarily implied, and should be conferred — y. Leven Police Commissioners, 20 R. 1093. 
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as we hereby submit and refer, the said difference to the amicable decision, 
final sentence, and decree-arbitral of C. [designation], sole arbiter, mutually 
chosen by us, that he may determine whether the foresaid sum of £500, or 
any part thereof, with the interest thereon, is due by the said B. to the said A., 
with power to the said C. to receive claims, take all manner of probation he may 
think fit, by writ, witnesses, or oath of party, and, enter alia, to call for all 
books, accounts, letters, and documents relative to the foresaid bill, or to the 
transactions of the said A. and B. in business with each other, and to hear the 
parties thereon, ete. (in similar terms to the general submission to a sole arbiter). 


Note.—If an introductory explanation or narrative is unnecessary, the 
submission will be— 

We, A. [designation] and B. [designation], haye submitted and referred, 
as we hereby submit and refer, etc. [the special subject in dispute is then 
set forth. | 


VIL STYLE OF EXTRAJUDICIAL SUBMISSION OF A DEPENDING 
ACTION TO A SOLE ARBITER 


We, A. [designation] and B. [designation], considering that I, the said A., 
raised a summons against the said B., which was dated and signeted on the 
day of , concluding [state conclusions briefly, and add\|— 
“all as more fully set forth in the said summons itself, which is hereby 
referred to and held as repeated brevitatis causa”; that the said action having 
been enrolled before Lord N. as Ordinary, the said B. lodged defences, which 
are also held as repeated brevitatis causa [here state shortly proceedings in 
Court, and add|—and now seeing that, in place of further insisting in said 
process in Court, the said parties have agreed to submit and refer the said 
process, and whole claims and defences therein, to arbitration: Therefore 
I, the said A., and IJ, the said B., have submitted and referred, as we hereby 
submit and refer, the foresaid process, and whole claims and defences therein, 
with all that has followed or might have followed thereon, to the amicable 
decision, final sentence, and decree-arbitral, to be pronounced and given forth 
by C. [designation] as sole arbiter, with power to the said C. to consider the 
said process, to receive claims, take all manner of probation which he may 
think fit, and to hear the parties thereon, etc. 


Note.—In defining the arbiter’s power over expenses in such a sub- 
mission, it should be declared that it shall extend both over the expenses 
which have been incurred in the process, and also over the expenses of the 
submission,—the latter being stated in terms similar to those already quoted. 

A clause is sometimes inserted in the submission of an Outer House process, 
that it shall not be held to be abandoned or asleep, though not moved in, for 
upwards of a year; and that no process of wakening shall be requisite, if it 
ultimately become necessary to insist in the process, in Court; but this seems 
unnecessary. 

In the submission of a process of suspension, the cautioner for the suspender 
should be made a party. In a judicial reference, the importance of mak- 
ing the cautioner a consenting party is perfectly patent. In an extrajudicial 
submission, a similar clause should be added immediately before the clause 
of registration: ‘And for implement of whatever the said arbiter shall deter- 
mine, under this submission, so far as incumbent on the said A. [suspender |, 
the said F. hereby binds and obliges himself, his heirs, executors, and successors, 
conjunctly and severally with the said A. ; and the said F. further consents that, 
in case no decreet-arbitral shall follow hereon, the bond of caution by him, 
lodged in the said process of suspension, shall remain in full force and effect.” ! 

See Jurilical Styles, vol. ii. p. 227 (ed. 1896). 


APPENDIX OF FORMS 425 


VIII STYLE OF A GENERAL SPECIAL SUBMISSION TO 
A SOLE ARBITER 


I, A. [designation], and I, B. [designation], have submitted and referred, as 
we do hereby submit and refer, to the amicable decision, final sentence, and 
decree-arbitral! of C. as sole arbiter, all disputes presently subsisting between 
us, on any account whatever; and particularly, without prejudice to the 
foresaid generality, the following subject of difference, namely: Whether I, the 
said B., am owing the whole or any part of the sum of £500 contained in a bill 
for that amount, dated the day of , drawn payable at 
three months after date by me, the said B., upon, and accepted by me, the 
said A., who retired the same when due, and who now claims payment of the 
said £500 from me, the said B., with interest from the day of c 
when the bill was retired as aforesaid; I, the said A., alleging that my 
acceptance was not granted on account of any debt due by me to the said B., 
but solely for his financial accommodation, and who received the proceeds of 
the bill, and ought to have retired the same; which allegations are denied by 
me, the said B., who maintains that the foresaid acceptance was granted by 
me, the said A., on account of a debt justly due to him by me, the said A. ; 
with power to the said C. to receive claims, etc. (as in the example of the 
special submission). 


IX. SUBMISSION OF DISPUTE UNDER FIRE INSURANCE 
POLICY 


We, A. B. [designation], and the Company, incorporated by Act 
of Parliament [or otherwise, as the case may be], considering that by a policy 
of insurance under the hands of two of the directors and manager of said 
company, hereinafter called “the company,” dated the day of 

, it was provided that in respect the said A. B., therein and herein- 
after called “the insured,” having paid to the company the sum of 
for insuring against loss or damage by fire the property therein described, to 
the amount or respective amounts thereinafter specified, the company agreed 
with the insured (but subject to the conditions indorsed on the back of the 
said policy, which were to be held as forming part thereof) that if the property 
therein described, or any part thereof, should be destroyed or damaged by fire 
at any time during the subsistence of the said policy, the said company should 
pay or make good to the insured all such loss and damage not exceeding in 
whole the sum of £ : And further, considering that by the 
condition indorsed on the back of said policy it is provided [here 
quote arbitration clause|: And further, considering that the insured alleged 
that on the day of certain property comprised in said 
policy was destroyed or damaged by fire, and claimed that the company should 
pay or make good to him the loss or damage sustained by him in respect 
thereof to the amount thereof, which claim the company refused to admit or 
pay, and thus a difference arose between the company and the insured which 
falls to be referred in terms of the clause of arbitration before written: And 
now seeing that the company and the insured have agreed to refer the said 
difference: Therefore I, the said A. B., and the said Company, do 
hereby submit and refer to (C. D. if a sole arbiter, or to C. D. and E. F. if 
two arbiters2), with power to them to appoint an oversman [or umpire] to act 
in the event of their disagreeing, but which they are required to do before 
entering on the reference. [Here will follow the ordinary clauses, with any 
special powers which the parties may desire to con, fer. | 


1 Or simply ‘‘hereby refer to the award 2 The insured and the company appoint- 
id ing each their arbiter respectively. 


’ 
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X. REFERENCE TO A SOLE ARBITER OF A CLAIM AGAINST 
A COMPANY IN LIQUIDATION 


I, A., liquidator of the Company Limited, on behalf of 
the said company, and B., considering that the said company 1s in course 
of voluntary winding up, and the said A. has been appointed liquidator 
for the purpose of such winding up; and that the said B. claims to be a 
creditor of the said company, but which claim I, the said A., as liquidator 
foresaid, dispute; and now, seeing that it has been agreed that the said 
claim and any other measures in difference between us should be referred ° 
to arbitration in manner and subject as hereinafter mentioned. There- 
fore I, the said A., as liquidator foresaid, and I, the said B., do hereby 
refer to C., to fix and determine whether any and what sum is due and owing 
from the said company to the said B., or from the said B. to the said company, 
and to decide all other matters, if any, in difference between us, and also to 
award how and by whom the expenses of and incidental to this reference (in- 
cluding the expenses of this submission) are to be paid, and to fix the 
amount thereof, provided the award in writing of the said E. in the premises 
be made within calendar months from the date hereof, or within 
such extended time as by agreement of the parties, or by order of the Court, 
shall from time to time be allowed in that behalf; and the award to be so 
made by the said E. shall be final and conclusive, it being hereby expressly 
stipulated that this submission is conditional on the same being sanctioned by 
an extraordinary resolution of the said company passed pursuant to the pro- 
visions of the Companies Act, 1862,! at a meeting of the company to be held 
within one calendar month from the date hereof, which meeting the said A. 
hereby undertakes to summon accordingly ; and in the event of this agree- 
ment not being so sanctioned, the same shall be void.—In witness whereof. 


XI. EXAMPLES OF VARIATIONS OF CLAUSES IN THE FORE- 
GOING STYLES WHICH ARE OF FREQUENT OCCURRENCE 


1. Submission by Trustees.—We, the parties following, namely, A., B., 
and C., being the trustees appointed by the deceased 


’ 
acting under his trust disposition and settlement dated the day 
of , and registered in the Books of Council and Session on 
the day of , on the one part, and D., on the other part, 


have submitted and referred, and do hereby submit and refer, etc. 

In the case of an executor the form will be :—I, A., executor-dative qua 
next of kin (or otherwise, as the case may be), decerned and confirmed to the 
deceased , and conform to confirmation expede in my favour by the 
commissary of , dated the day of , on the one part, ete. 

2, Submission by Factor.—We, the parties following, namely, A., factor 
(or factor and commissioner), appointed by B., conform to factory (or factory 
and commission) executed by the said B. in favour of the said A., and 
dated , and by which the said A. is inter alia authorised and 
empowered to enter into these presents, on the one part, and C., on the other 
part, have submitted and referred, and do hereby submit and refer, etc. 

Note.—This style can be easily adapted to the case of tutors and curators. 

3. Submission including Heritable Rights, etc.—Where heritable rights and 
interests, as well as moveable, are to be submitted to the arbiter, it is advisable 


If the winding up is by the Court, or agreement—see the Act, s. 159. As to ref- 
under the supervision of the Court, the sanc- erences to arbitration by a company not 
tion of the Court must be obtained to this in liquidation, see the Act, ss. 72, 73. 
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to add, after the word “disputes” (in Style III.), the words “heritable or 
moveable, real or personal.” 

4. Power to Arbiter to take Proof on Commission.—If it be desired to 
confer express power on the arbiter to take proof on commission, the following 
words may be added immediately after the word “thereon” (Form III): 
“the said arbiter being hereby expressly empowered to take the proof, in so 
far as he may deem it expedient, by a commissioner, duly authorised by him 
to that effect; with power also to decern,” etc. 

5. Hupress Power to employ Men of Skill.—If parties further desire to 
confer special power on the arbiter to take the aid of men of skill, instead of 
leaving that to rest on his implied power to do so, the following clause may 
be inserted either in place of or after the clause empowering proof on com- 
mission: “and being further empowered to make such remits to men of skill 
as he may find necessary, and to obtain advice on any questions of law aris- 
ing from time to time; with power also to the said C. to decern,” etc. 

6. No Power to make Interim or Part Awards.— Where the arbiter is not 
to be authorised to pronounce part awards, or interim awards, but only a final 
award, the clause will be: ‘“‘and whatever the said arbiter shall determine in 
the premises, by decree-arbitral to be pronounced,” etc. Subsequent references 
will be to ‘ decree-arbitral,” in the singular number. 

7. No Power to Prorogate.—lf it be not desired to confer power of proro- 
gation on the arbiter, the clause (in Form III.) commencing with the words 
“or on or before,” etc., and ending with the words “at pleasure,” will be 
omitted. Moreover, if the duration of the submission is not to extend to one 
year, the following words, ‘the day of next,” require 
also to be omitted, and the last day of the contemplated endurance of the sub- 
mission inserted. 

8. Submission to fall on Death of either Party.—Where it is intended 
that the submission is to fall on the death of either party, the clause (in the 
General Form III.) commencing with the words “ And it is hereby declared,” 
etc., and ending with the words “ parties as aforesaid,” will be omitted. 

9. Future use of Evidence.—If it is not desired to make special provision 
as to the future use of the proof to be taken under the submission, the clause 
will be omitted which commences with the words ‘“‘ And further,” and which 
ends with the word “ premises.” 

10. No Summary Diligence. — Where it is not desired that summary 
diligence follow on the award, the consent to registration for execution in the 
clause will be omitted. 

11. No KEzapenses. — If expenses are not to be awarded against either 
party, the clause relative to expenses, commencing with the words “as also 
to decern,” etc., and ending with the words “the same, respectively,” should 
be omitted ; and a clause expressly debarring the arbiter from finding either 
party liable in expenses should be added, as he has impliedly that power, 
unless expressly excluded. 

12. Provision for Non-Acceptance or Death of Oversman.—Where it is 
desired to provide for the contingency of the oversman’s non-acceptance, or 
‘his death before a final award, a clause may be introduced immediately 
after the words “as oversman” (p. 422): “And in the event of the said K, 
not accepting office as oversman, or dying or becoming incapable after 
acceptance, but before issuing a final award, then to any other oversman 
who shall be chosen by the said arbiters ; with power,” etc. (Form IV.). 

13. Nomination of the Oversman left to be made by the Arbiters them- 
selves.—In this case the clause of submission to the arbiters and overs- 
man, after the word “disputes,” will be: “presently depending and sub- 
sisting between us, to the amicable decision, final sentence, and decree-arbitral 
to be pronounced and given forth by C. and D., arbiters mutually chosen 
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by us; and in case of their differing in opinion, by any oversman who shall be 
chosen by the said arbiters ; with power,” ete. 

14. When desired that Arbiters should appoint the Oversman before pro- 
ceeding with the Submission.—In that case there should be added, immediately 
after the word “arbiters”: “who are hereby specially requested to nominate an 
oversman before they enter on the business of the submission ; with power,” 
etc. To make this nomination an indispensable act on the part of the arbiters, 
and the oversman’s acceptance, conditions precedent to the arbiters proceeding 
with the submission, the clause would require to be varied accordingly. 

15. Failure to obtemper timeously.—Special powers are sometimes con- 
ferred on an arbiter to deal with a party who may fail to obtemper any order 
within the time specified, where this is not to rest on the implied powers of an 
arbiter. 

The foregoing are examples of some of the ordinary variations upon the 
style of submissions which are of frequent occurrence, but any other variation 
in the style necessary in the circumstances may be introduced to meet the 
special case. No special style will be elastic enough to meet all cases, but a 
clause adapted to the special case can be introduced as may be thought 
necessary. 


XII. FORMS OF SPECIAL CLAUSES IN DEED OF 
SUBMISSION. 


ARBITRATION CLAUSE IN DEED oF COPARTNERY. 


And I, the said A. B., bind and oblige myself and my foresaids, and I, 
the said C. D., bind and oblige myself and my foresaids, that if at any time or 
times during the subsistence of the copartnership, or at or after any determina- 
tion thereof, any dispute, difference, doubt, or question shall arise between us 
or either of us, or our respective foresaids, in, for, about, or concerning these 
presents, or the joint concern or copartnership, or anything arising out of or in 
connection therewith, or any contract, agreement, clause, matter, or thing herein 
contained, or in the construction hereof, or in anywise relating hereto, then 
every such dispute, difference, doubt, or question shall be referred to, and be 
resolved and determined by, two neutral persons, to be chosen and nominated 
one by each of us, within twenty days next after such dispute, difference, 
doubt, or question shall arise ; with power to such arbiters to elect an oversman, 
by whose decision both and each of us and respective foresaids shall abide by, 


perform, and implement, under the penalty of £ (or otherwise, as may be 
desired). 


CLAUSE OF ARBITRATION IN A Fire InsuRANCE Poricy 


Where the company does not claim to avoid its liability under the policy 
on the ground of fraud or non-fulfilment of any of the conditions hereinbefore 
set forth, but a difference at any time arises between the company and the 
insured, or any claimant under this policy, as to the amount payable in respect 
of any alleged loss or damage by fire, every such difference, when and as the 
same arises, shall be referred to the arbitration of some person to be chosen 
by both parties, or of two indifferent parties, one to be chosen by the party 
claiming and the other by the company; and in case either party shall 
refuse or neglect to appoint an arbitrator within twenty-eight days after 
notice, the other party shall appoint both arbitrators; and in case of disagree- 
ment between the arbitrators, then of an umpire, to be chosen by the arbitrators 
before entering on the reference ; and in the case of the death of the arbitrators, 
or one of them, or of the said umpire, another or others shall be appointed in 
his or their stead ; each party to pay his or their own costs of the reference, 


APPENDIX OF FORMS 429 


and a moiety of the costs of the award; and the award of the arbitrators or 
umpire, as the case may be, shall be finally binding upon all parties, and shall 
be conclusive evidence of the amount payable in respect of the said loss or 
damage: And it is hereby expressly declared to be a condition of the making 
of this policy, and part of the contract between the company and the insured, 
that where the company does not claim to avoid its liability under the policy 
on the ground of fraud or non-fulfilment as aforesaid, the party insured, or 
claimant, shall not be entitled to commence or maintain any action at law or 
suit in equity on this policy till the amount due to the insured shall have been 
awarded as hereinbefore provided, and then only for the sum so awarded, and 
the obtaining of such award shall be a condition precedent to the commence- 
ment of any action or suit upon the policy. 


CLAUSE AUTHORISING PLEAS OF COMPENSATION TO BE CONSIDERED 
AND GIVEN EFFECT TO 


And we, the said A. and B., do hereby respectively authorise and empower 
the said arbiter to take into account, consider, and give effect to any claims or 
pleas of compensation which we may respectively state for or against each 
other in so far as he may consider just and equitable.! 


CLAUSE AUTHORISING EVIDENCE TAKEN BY ARBITERS TO BE ACTED ON 
BY OVERSMAN 


The said oversman shall be at liberty to act upon all or any part of the 
evidence taken before the said arbiters as reported by them to him, and to 
make his award thereupon (unless either of the parties to the reference shall 
require any witnesses to be reheard or any other evidence to be retaken, or 
shall tender any fresh evidence, in which case the said oversman shall hear 
or examine such witnesses or evidence). 


PowER TO OVERSMAN TO SIT WITH ARBITERS 


It shall be lawful for the oversman to sit and hear evidence in conjunction 
with the arbiters ; and the award (if any) of such oversman may proceed upon 
such evidence, although at the time when it shall be taken, the arbiters may 
not have differed in opinion on the measures referred to them. 


Powerr To EMPLOY ACCOUNTANTS 


The said arbiters or oversman shall be at liberty to appoint and employ 
an accountant to assist them or him, at our expense; and we agree that we 
shall be liable to such accountant for his reasonable remuneration, and that, as 
between us, the fees of such accountant shall be borne and paid as the said 
arbiters or oversman shall direct. 


Power To cause Mars, PLANS, ETC., TO BE MADE 


The said arbiters or oversman shall be at liberty to make, or cause to be 
made, maps or plans of the said lands, houses, and premises, and to measure 
and survey or value the same, or cause the same to be measured and surveyed 
or valued, and to employ a surveyor, valuator, or other person for such purpose 
at our expense, which expense we hereby agree shall, as between the said 
parties, be borne and paid as the said arbiters or oversman shall direct. 


1 Pleas of compensation cannot be considered without power—M‘Ewan v. Middleton, 
1866, 5 M. 159, 
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K 
Power ro Cause Works TO BE DONE UNDER SUPERVISION OF SURVEYOR 


The said arbiters or oversman shall be at liberty, in and by the award, to 
direct that any buildings or works which they or he may award to be erected 
or extended, shall be erected or extended under the supervision or direction of 
such surveyor as they or he shall appoint in that behalf, and to determine in 
what manner the fees of such surveyor shall, as between us, be borne and 


paid. 
Powrr 'to TAKE Optnton or CouNsEL 


The said arbiters or oversman shall be at liberty to take the opinion of 
counsel upon any question arising in the said reference, and to state a case for 
such purpose, and the expense thereof shall, as between us, be borne and paid 
as the said arbiters or oversman shall direct. 


Power ‘vo pirecr Execution or Drrps 


The said arbiters or oversman shall have power to award and direct that 
we or either of us, or our respective heirs, executors, or successors, shall execute 
and deliver such conveyances, discharges, and other deeds as the said arbiters 
or oversman shall think fit; and we respectively agree to execute such convey- 
ances, discharges, or other deeds accordingly. 


GENERAL POWER TO DIRECT WHAT SHALL BE DONE 


The said arbiters or oversman shall have full power in all respects to 
award and direct what shall be done by us respectively in relation to the 
matters in difference. 


Powrr to MAKE Invert AWARDS 


The said arbiters or oversman may from time to time make one or more 
interim or part award or awards as to any of the matters in difference, which 
interim or part award or awards we, the said A. and B., respectively under- 
take to observe and perform, without waiting for any other award or awards, 
or the final award, of and concerning the matters in difference, and not- 
withstanding that such other matters in difference shall not be determined, 
and may make their or his award or awards without any limitation as to 
time. 


Power to ARBITERS TO PROCEED EY PARTE 


The said arbiters or oversman shall be at liberty, in case of the non- 
attendance of either of us or of our respective witnesses, after 
clear days’ previous notice in writing under the hand of the said arbiters 
or oversman, given to us respectively or to our respective solicitors or agents, 
or left at or sent by post to our respective addresses or places of business, 
notifying the time and place of meeting, to proceed ex parte with the said 
reference, 


Provision ror APPorntMENT oF NEw ARBITERS 


In case the said C., the arbiter nominated by me, the said A., shall die, or 
neglect, or refuse, or become incapable to act as arbiter before an award shall 
have been made as to all the matters referred as aforesaid, then I, the said A., 
bind and oblige myself, my heirs, executors, and successors, forthwith to 
nominate another person to be arbiter in the place of the said C.; and so on in 
like manner in the event of the decease, or neglect, or refusal to act, or in- 
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capacity of any arbiter from time to time succeeding to the place of the said 
C.; and I, the said B., bind and oblige my heirs, executors, and successors, in 
any of the like events, forthwith to nominate an arbiter in the place of the 
said C., or of any arbiter succeeding to his place, and every arbiter so appointed 
shall have the same powers and authorities as the arbiter in whose place he 
shall have been appointed. 


AWARD NOT TO BE SET ASIDE! 


And any award or decision of the said arbiters or oversman shall not be set 
aside or reduced by reason or on account of any technical or legal defect 
therein, or any informality, omission, delay, or error of law or fact or of 
proceeding in or about the same or in relation thereto, or on any other ground, 


or for any pretence, suggestion, challenge, or allegation of fraud, collusion, or 
confederacy. 


Power TO state Case FoR OPINION oF CouRT? 


Where it is desired to give power to obtain the opinion of the Court, a clause 
similar to the following may be introduced :—“ We, A. and B., further agree 
that either party may, at any stage of the proceedings under this submission, 
require the said arbiter (or the said arbiters or oversman) to state a case for the 
opinion of the Court of Session on any question of law arising in the course of 
the reference ; and upon such requisition the said arbiter (or the said arbiters 
or their oversman) are required, as a condition of their accepting office, to state 
such case ; and we further agree that the said arbiter (or the said arbiters or 
oversman) may, at any stage of the proceedings under this submission, state a 
case for the opinion of the Court on any question of law arising in the course 
of the reference, which case shall, as nearly as may be, follow the form of a 
stated case provided by the Court of Session Act, 1868 (31 & 32 Vict. c. 100), 
or the Act of Sederunt of 3rd June 1898, anent the Workmen’s Compensation 
Act, 1897, or such other form as the Court may prescribe; and we further 
agree that the said arbiter (or the said arbiters or oversman) may issue his or 
their award or awards, interim or final (with or without alternative findings), 
as to the whole or part of the matters referred, in the form of such a stated 
case for the opinion of the Court.” 


XIIL STYLE OF ACCEPTANCE OF OFFICE OF ARBITER OR 
OVERSMAN INDORSED ON THE SUBMISSION, 


I, the within designed A., arbiter [or B., oversman] nominated in the 
within written submission [o7, in a minute signed by : under 
the submission [describe it], and dated the day of \ 
hereby accept of the office of arbiter [or oversman]| conferred on me by the said 
submission. 

[Signature of Arbiter or Oversman. | 


Note.—The acceptance does not require any formalities, and is often more 
briefly expressed. A minute of acceptance is so important, however, that it 
should either be holograph of the arbiter, or tested, though an improbative 
acceptance would be equally binding after it had been acted on. None of 
these writs or formal deliverances require to be stamped.® 


1In England a clause in this form (in a ? For form of stated case, see p. 577, 
building contract) was upheld in Tullis vy. Appendix. 
Jacson, 1892, 3 Ch. 441. 3 Paterson v. Sanderson, 15 May 1829, 7 


S, 616, 
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Where there are more arbiters than one, the acceptance will, of course, be 
in the plural number, and be signed by each of the arbiters. 

Where the acceptance is not indorsed on the submission, it must specifically 
describe the particular submission to which it applies by the names of the 
parties and its date, so as to connect it with the submission. 


XIV. STYLE OF APPOINTMENT OF CLERK TO SUBMISSION, 
AND ORDER FOR CLAIM AND ANSWERS 


The usual practice is to appoint the clerk to a submission at the same time 
the arbiter accepts his office ; and also, in the same deliverance, to order claims, 


or a claim and answers, to be lodged by the parties. 
[ Date. | 


I, the within designed arbiter, do hereby accept of the within written sub- 
mission, and appoint N. [designation] to be clerk thereto; and I also appoint 
the claimant A. [designation] to lodge his claim within days, and 
allow the respondent B. [designation] to see and answer the same within 

days thereafter. [Signature of Arbiter. | 


Note.—lf the arbiter thinks that a preliminary meeting with the parties, 
to hear their explanations or admissions, may be useful before ordering a claim 
and answers, or mutual claims, the order made will be to that effect. 

If the arbiter consider a revisal necessary or expedient, he will appoint this 
in the following or similar terms :— 

| Date. | 


The arbiter appoints parties to revise their claim and answers within 
days each respectively. 


XV. ORDER FOR HEARING 


[ Date. ] 
The arbiter appoints parties to be heard before him on the whole cause 
(or as the case may be), at on the day of next, 
at o'clock. [Signature of Arbiter. ] 


It is immaterial whether the deliverances by the arbiter are in the first 
person or in the style of “the arbiter,” as in the above instance. They neither 
require to be holograph nor tested. 


XVI, ORDER PROCEEDING ON A CLOSED RECORD 


é [ Date. ] 
The arbiter having considered the revised claim, No. , and the 
revised answers, No. , with the productions and whole process; 
Appoints parties to attend him at , on [ Monday, or other day] next, 
at o’clock, for the purpose of adjusting and closing the record. 
[Signature of Arbiter. ] 


At the meeting at which the record is closed it is sufficient to write :— 
Date. 

“ Record closed.” ae 

[Signature of Arbiter. ] 


XVII. ORDER ALLOWING PROOF 
Date. 
The arbiter having considered the closed record, and the coiiceee otal 
by the parties respectively, allows the parties a proof of their respective aver- 
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ments, and to the claimant a conjunct probation ;! the claimant A. to com- 
mence his proof on the day of next, at o’clock : 
Further, the arbiter recommends to the Lords of Council and Session [or to 
the Sheriff, as the case may be}, or to all Courts of law and judges possessing 
Jurisdiction, to grant warrant for citing witnesses and havers, on the applica- 
tion of either party. 

[Signature of Arbiter. | 


When several diets of proof are necessary, they are successively appointed 
by the arbiter, according to circumstances. In some cases the first diet of the 
respondent’s proof may be fixed in the order for claim and answers. 

The arbiter will prorogate the proof when necessary, and appoint the 
respondent to lead his proof after that of the claimant is concluded. 

Where proof is to be taken by a commissioner, a clause will be introduced 
into the above interlocutor, immediately before the recommendation to the Court, 
which will “grant commission to N. [designation] to take the said proof; due 
notice of days being always given to both parties or their agents 
before proceeding with a diet of proof; the said proof to be reported to the 
arbiter by the day of fe 

“When a proof is allowed in cases in which no averments are made by the 
defender, the proper interlocutor is, ‘Allow the pursuer a proof of his aver- 
ments, and to the defender a conjunct probation’; but when the defender 
makes averments, and both parties are allowed a proof, a form of interlocutor 
not unusual in such a case, namely, ‘to allow both parties a proof, and to either 
party a conjunct probation,’ is erroneous and misleading. In such cases the 
proper form of interlocutor is: ‘ Allow both parties a proof of their respective 
averments, and to the pursuer a conjunct probation,’ because the defender is 
bound to lead his conjunct probation when he leads his proof in chief. After 
the pursuer has led his proof in chief, and the defender his conjunct probation 
and proof in chief, the pursuer is entitled to a probation conjunct to the 
defender’s proof in chief; but after that the defender is entitled to no further 
proof, unless he can show that proof has been led in the pursuer’s conjunct 
proof of such a nature as entitles him to a proof in replication,? in which case 
he must apply to the Court for leave to lead such proof in replication, and must 
show special cause why it should be allowed.” 


XVIII. FORM OF TAKING PROOF ON COMMISSION 


At the day of , in presence of N. 
[designation], commissioner appointed by a deliverance dated the 
day of , pronounced by C. [designation], arbiter under a submis- 
sion between A. [designation] and B. [designation], dated the day 
of , to take the proof allowed by interlocutor of the said arbiter, 
dated the of é 


Compeared [state the parties or their procurators who appear). 

The said commissioner appointed R. [designation] to be his clerk. 

Thereafter compeared S. [designation], who being solemnly sworn, and 
interrogated as a witness for the claimant, depones [the clerk writes down the 
statement of the witness, to the arbiter’s dictation, or under his immedrate 


superintendence |. 
Cross-examined for the foresaid B., depones, etc. [taken down as before]. 


1See Mags. of Edinburgh v. Warrender, 3 Mags. of Edinburgh v. Warrender, 11 


11 Nov. 1862, 1 M. 13. Nove 1862; TM 14, per’ Le dec: 
2 Strang v. Steuart, 15 May 1862, 24 D. Inglis. 
955, 


28 


434 APPENDIX OF FORMS 


Re-examined for claimant, ‘depones, etc. Being interrogated by the commis- 
sioner, depones, etc. All which is truth, as the depondent shall answer to 
God. 

[Signed, on every page, by the witness, the commissioner, and the clerk.) 

Note.—If the witness cannot write, his deposition will conclude with a 
statement of the fact; such as, “and depones that he cannot write,” etc. 

If the witness objects, on conscientious grounds, to take any oath, this 
should be set forth on the record of the procedure, and that a solemn affirma- 
tion was administered to him, in terms of 18 & 19 Vict. c. 25; after which 
his declaration, in place of a deposition, will be recorded by the clerk, and 
signed as already mentioned. 

For further instructions as to procedure, see Dickson on Evidence, vol. 11. 
p. 981. 


XIX. STYLE OF OATH 'TO BE ADMINISTERED TO 
A WITNESS 


The oath which is administered to a witness under a submission is the 
same oath which is administered in a Court of law, namely: “I swear by 
Almighty God, and as I shall answer to God at the great Day of Judgment, 
that I will tell the truth, the whole truth, and nothing but the truth”; or, 
as now generally more shortly put : ‘I swear, as I shall answer to God, that I 
shall tell the truth, the whole truth, and nothing but the truth.” 


XX. FORM OF PROROGATION, WRITTEN ON THE 
DEED OF SUBMISSION 


[ Date. | 
I, the within designed C., arbiter appointed by the within written 
submission, do hereby prorogate the said submission to the day of 
next. [Signature of Arbiter. | 


The minute of prorogation is often expressed in terms similar to the 
following:— 
[ Date. | 
In virtue of the powers conferred on me as arbiter by the within sub- 
mission, I [arbiter’s name and designation] hereby prorogate the time for 
determining the same to the day of next. 
[Signature of Arbiter. | 


Note.—Where the prorogation is not indorsed on the submission, it is 
necessary to describe the submission to which it applies, by such particulars as 
will clearly identify it. Considering the importance of the minute of proroga- 
tion, it seems advisable that it should either be holograph of the arbiter or 
probative ; but that is not necessary.! 


XXI, PROROGATION OF SUBMISSION BY THE PARTIES 


Where the prorogation is made by the parties, itis better to do so in the 
form of a probative writ— : 

We, A. and B., the parties to the within submission, hereby prorogate the 
time for determining the said submission to the day of 
next ; and (if necessary) we of new submit and refer the whole matters con- 
tained in said submission to the amicable decision of the within designed C., 
as sole arbiter, and bind and oblige ourselves to implement any decree or 

’ Kirkaldy v. Dalgairns, 16 June 1809, F. C. 
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decrees arbitral to be pronounced by him; renewing hereby the whole powers 

and clauses (except as to the period of endurance) contained in said submis- 

sion, and here held as repeated brevitatis causa; and adopting the whole 

procedure which has taken place in the submission: or, more shortly, ‘‘ The 

parties to the foregoing submission hereby extend the duration thereof to the 
day of [¢nsert date].”—In witness whereof, etc. 


XXII. MINUTE OF PROROGATION AND RENEWAL WHERE 
SUBMISSION HAS BEEN ALLOWED TO EXPIRE 


We, A. B. and C. D., the parties to the within submission, considering that 
the time for making an award has expired without this being done, and that 
we have agreed to renew the submission, therefore I, the said A. B., do 
hereby nominate E. F., and I, the said C. D., do hereby nominate G. H., to 
be arbiters in the said submission, renewing, as we do hereby renew, the said 
submission in all its terms; and we do hereby adopt and homologate 
the proceedings in said submission; and further, we hereby prorogate and 


extend the time within which an award may be made to the day 
of [or for months from the last date hereof ].—In witness 
whereof. 


XXIII. MINUTE OF NOMINATION OF AN OVERSMAN, 
INDORSED ON THE SUBMISSION 


We, A. and B., the arbiters under the within written submission, in virtue 
of the powers therein conferred on us, do hereby, in terms of the said sub- 
mission, nominate and appoint M. [designation] to be oversman in the event 
of our differing in opinion respecting the matters submitted to us.—In witness 
whereof, etc. 

Note.—Where the submission requires the nomination to be made before 
the arbiters enter on consideration of the matters referred to them, the 
following may be introduced: “‘ Before entering on the matters referred to us, 
do hereby, etc., nominate and appoint.” 


XXIV. ACCEPTANCE OF A SUBMISSION BY AN OVERSMAN 


I, the within designed C., oversman nominated in the within written 
submission (or in a minute, signed by the within designed C. and D., arbiters 
under the said submission, subjoined thereto dated the day of 

), hereby accept of the office conferred on me.—In witness whereof. 


XXV. MINUTE OF DEVOLUTION UPON AN OVERSMAN 
ALREADY APPOINTED 


We, A. and B., the arbiters under the within submission, having differed in 
opinion regarding the matters submitted to us, do hereby, in virtue of the 
powers committed to us, devolve the said submission on C. [designation], the 
oversman appointed by us.—In witness whereof. 

Note.—Instead of “devolve the said submission upon OC.” etc., the style 
sometimes is, ‘refer the whole matters contained in said submission to the 
determination of C.,” etc., or the like. When the arbiters have decided part 
of the matters submitted, and desire only to devolve those on which they differ, 
great care is required that the devolution shall precisely include all that 
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has been left undecided by the arbiters, and nothing else. The following, 
or some similar style, would provide for this :— 

We, the arbiters under the within submission, having, in virtue of the 
powers conferred on us, decided part of the matters submitted, conform to our 
two interim decrees-arbitral, dated respectively the day of 

and the day of ; but having differed in 
opinion regarding the other matters submitted, do hereby devolve the foresaid 
submission, and all the matters therein contained, but only in so far as not 
decided by one or other of the two interim decrees-arbitral foresaid, upon C., 
oversman appointed by us,—In witness whereof, etc. 


XXVI. MINUTE CRAVING TO BE SISTED AS A PARTY TO A 
SUBMISSION, WHERE IT IS INTENDED THAT HE SHALL 
BE THEREBY BOUND EQUALLY WITH THE ORIGINAL 


PARTIES 
I, A. [designation], in virtue of assignation granted by , and 
bearing date , do hereby crave to be sisted as a party to the within 


submission, to the same effect in all respects as if I had been a party originally 
subscribing the contract of submission itself; and I bind and oblige myself, my 
heirs, executors, and successors, to implement and fulfil whatever shall be de- 
termined, in whole or in part, by decree or decrees [07 award or awards], interim 
or final, to be pronounced by the arbiter under the said submission, and that 
under the penalty provided in said submission, over and above performance ; 
and I consent to the registration hereof, along with the said submission, and 
any prorogations thereof, as well as the decree or decrees arbitral to be pro- 
nounced therein, all in the terms and for the purposes expressed in said 
submission ;‘and I consent to registration hereof for preservation and execu- 
tion.—In witness whereof.! 


XXVII. MINUTE SISTING THE REPRESENTATIVE OF 
A PARTY DECEASED 


I, A. [heir or executor, etc.?|, of the now deceased B., one of the parties to 
the within submission, do hereby crave to be sisted, in the room and place of 
the said deceased B., as a party to the said submission.—In witness whereof. 


XXVIII. DELIVERANCE SISTING NEW PARTY 


[Place and Date. | 
The arbiter having considered the minute for A. B. with [specify title], sists 
the said A. B. as a party to the submission [if zt be to a deceased party or one 
who is to drop out| in room and place of C. D, 
[Signature of Arbiter. | 


XXIX. JOINT MINUTE AGREEING TO JUDICIAL REFERENCE 
Joint Minute for the Parties 7n causa A. v. B. 


A., for the pursuer, and B., for the defender, concurred in stating that the 
parties had agreed, and hereby agree, to refer the whole cause to C., and 
they therefore craved the Lord Ordinary to interpone authority and to remit 
accordingly.—In respect whereof. 


* See Bailie v. Pollock, 19 May 1827,8.619; or under a trust deed, or under such other 
Henry v. Hepburn, 29 Jan. 1835, 18S. 361. title, which should be set forth, and pro- 
* Or as trustee on a sequestrated estate, duced to the arbiter. 
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XXX. INTERLOCUTOR INTERPONING AUTHORITY OF 
COURT TO JUDICIAL REFERENCE 


The Lord Ordinary interpones authority to the minute of reference for the 
parties, No. of process, and in terms thereof remits the process to A. B., 
as judicial referee therein: Grants warrant to the said referee to take such 
probation as the justice of the case may require; grants diligence against 
witnesses and havers; and appoints him to report his opinion to the Lord 
Ordinary quam primum. 


XXXI. REPORT TO THE COURT BY JUDICIAL REFEREE 


The procedure before a judicial referee is so similar to that before an arbiter 
that examples are unnecessary. The report by the referee is substantially his 
award on the case, and is addressed to the Court. The following is an ordinary 
example of a report in a process which has been judicially referred :— 


Date. 

“The judicial referee having accepted of the reference eee . the 
foregoing minute and interlocutor by the Lord Ordinary, and having considered 
the proceedings and the productions in process; and having subsequently 
heard the evidence of witnesses for the parties in support of their respective 
pleas, and considered the productions made during the course of the reference ; 
and having thereafter heard counsel for the parties on the proof and on the 
whole cause ; and being well and ripely advised on the whole matter, Finds, 
first, that,” etc. The merits of the cause, and the expenses, both of the process 
and the reference, including the fees due to the clerk of the referee, are then 
disposed of by the referee, in a series of findings, as in an interlocutor of 
Court ; after which the report will proceed as follows: “and humbly reports to 
the Lord Ordinary this award, in order that his Lordship’s authority may be 
interponed, and decree pronounced conform thereto.” 


[Signature of Referee. | 


XXXII. PETITION TO SHERIFF FOR WARRANT TO CITE 
WITNESSES AND HAVERS 


Tn the Sheriff Court of ‘ 
IN 185 7h (Oh DY 


The above-named pursuer submits to the Court the Condescendence and 
Note of Plea in Law hereto annexed, and prays the Court— 

To grant warrant for the citation of witnesses and havers on behalf of the 
pursuer, to appear before [Mr. EK. F., Land Valuator, Edinburgh, within 
the S.9,C. Chambers, Parliament House, Edinburgh], on the 
day of , at ten o’clock forenoon, and at such places and on 
such other days as the said EK. F., as arbiter nominated and appointed 
in a submission pending between the pursuer and C. D., may appoint 
as diets of proof in said submission, in order to be examined as 
witnesses and havers for the pursuer; as also to bring with them 
and produce all such documents as they may be called on to pro- 
duce under certification as effeirs; and in the event of any of them 


(Date here.) 


(Date here.) 
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failing to appear after due citation, to grant warrant for the issue 
of letters of second diligence at the pursuer’s instance against such 
parties in common form. 


CONDESCENDENCE 


1. By submission between A. B. [designation] and C. D. [designation], 
dated the day of , they submitted and referred all dis- 
putes between them to the award of E. F., who accepted the office of arbiter 
thereby conferred on him conform to Minute of Acceptance, dated the 


day of , and which submission [or an extract or certified 
copy thereof] and acceptance are herewith produced. 
2. That the said E. F., as arbiter foresaid, on the day of 


, allowed both parties a proof of their averments in the said sub- 
mission, and to the pursuer a conjunct probation, and appointed the proof to 
take place within the 8.8.C. Library, Edinburgh, on the day of 

, at 10 o’clock am. The said arbiter further recommended all 
Courts of law possessing jurisdiction to grant warrant for the citation of 
witnesses and havers to be examined at the said diet [or the arbiter’s order 
may be quoted]. 

3. That in order to ensure the attendance of the witnesses and havers 
necessary to be examined at the said diet, it is desirable that they should be 
cited in virtue of your Lordship’s warrant and by an officer of Court, for which 
purpose the present application is made. 


Puea In Law 


The pursuer is, in virtue of the arbiter’s order, entitled to obtain warrant 
for the citation of witnesses and havers as craved. 


Note.—Where havers are to be cited, it is necessary that the specification 
of-documents to be served upon them in virtue of the warrant should have 
been approved of by the arbiter before obtaining the warrant of Court. 


\ 


XXXII. PETITION TO THE COURT OF SESSION FOR WARRANT 
TO CITE HAVERS IN ENGLAND! 


Unto the Right Honourable the Lords of Council and Session, 


The Petition of A. [designation]. 
Humbly sheweth,— 


That a submission between A. [the petitioner], on the one part, and B. 
[designation], on the other part, is presently in dependence before C. [designation], 
as arbiter named and appointed in a contract [or deed of submission, as the 
case may be], dated ‘ 

That the said arbiter of this date pronounced an interlocutor or order 
allowing both parties a proof of their respective averments, and to each a 
conjunct probation [or as the case may be], in reference to the claim [or 
claims, as the case may be] under the said submission at the instance of the 
petitioner, 

That of this date the petitioner, with reference to the above interlocutor 
or order, gave in a note to the said arbiter, with a relative specification of 
writings, craving his authority to petition the Sheriff of [here state county] 
for letters of diligence against witnesses and havers generally, and specially 
for recovery of the following writings mentioned in said specifications, namely 

1 See Blaikie Bros. v. Aberdeen Rly. Co., 13 D. 1307. 
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[here state specifically in detail the documents sought to be recovered in terms of 
the specification]. 
That upon considering the said note and specification of writings, and 
after hearing the agents for the parties thereon, the said arbiter was pleased, 
of this date, to pronounce an interlocutor authorising the petitioner to petition (Date here.) 
the Judge Ordinary, in terms of their said note and specification, and respect- 
fully recommending his Lordship to grant the prayer of their petition. 


That the petitioner forthwith applied to the Sheriff of for letters 
of diligence, in terms of said specification, which were accordingly granted 
date. ofthis (Date here.) 


In virtue of said letters of diligence, a number of havers were examined 
before said arbiter, and a variety of productions recovered. That in the course 
of the said proceedings E. F., etc. [here name and design the havers], were (Date here.) 
examined as havers before the said arbiter at of this date. From 
their examination it appeared that, in or about the month of , the 
books, letters, and papers of G. H. & Co. were [transmitted from 
to the said G. H. & Co. at Birmingham in England, where they now carry on 
business, or otherwise, in accordance with the facts]. That the petitioners having 
reason to believe that the books, etc., were so sent from to Birmingham 
[in order that they might be placed beyond the reach of the diligence at the 
petitioner’s instance, or, at all events, that, from the said books, etc., and from 
other books and documents in the possession or custody of G. H. & Co. in 
England, they would be able to obtain extracts and documents falling under 
the foresaid specification, and material to their cause presently pending before 
the arbiter, or as the facts may be}, they of this date presented a note to the (Date here.) 
arbiter, setting forth the specification and proceedings above narrated, and 
praying him to appoint a commissioner or commissioners in Birmingham, and 
also in London, where the said firm of also carry on business, to 
take the depositions of havers resident in these places. 
That of this date the arbiter, upon considering the foresaid note, was (Date here.) 
pleased to pronounce the following interlocutor :— 


“(Place and date|.—The arbiter under the submission between A., on 
the first part, and B., on the second part, having had lodged in the submission 
a note by the second party, dated this date and marked No. of 
proceedings, and the arbiter having considered said note, appoints the Mayor 
or Town Clerk of Birmingham his commissioner in Birmingham, and the Lord 
Mayor of London or , Esq. [designation], his commissioner in 
London [or otherwise as the facts may require], for taking the depositions 
of havers resident in these places, in terms of the specification formerly lodged 
by the second party and narrated in said note; and the arbiter respectfully 
recommends to the Lords of Council and Session, and also to the Judge 
Ordinary of , to grant letters of diligence in terms of said speci- 
fication, to sanction and confirm the appointment of the said commissioners 
named by the arbiter, and to require and enforce the attendance of havers 
before said commissioner or commissioners. 

“The arbiter intimates a copy of his interlocutor to each of the agents for 
the parties, and note No. to the agents for the first party.” 

(Signed) C. 


That it is of the utmost consequence to the petitioner to secure the attend- 
ance of the partners of the said firm of , and of their managers and 
clerks and others in their employment [or otherwise as the facts may be], as 
havers, before one or other of the commissioners appointed by the interlocutor 
of the arbiter above quoted ; and, in order to secure their attendance, it becomes 
necessary for the petitioner to make the present application to your Lordships 
to sanction and confirm the appointment of the commissioners named by the 
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arbiter in the said interlocutor, and for letters of diligence in terms of the 
specification herein narrated. 


May it therefore please your Lordships to sanction and confirm the appoint- 
‘ment of the commissioners named by the arbiter, and to grant warrant 
for letters of diligence at the petitioner’s instance for citing havers, 
and particularly for citing [for example, the partners of the firm of 
G. H. & Co., and their managers and clerks and others in their employ- 
ment], to appear before the said commissioners, or one or other of them, 
and [but alter according to the requirements of the case] to produce 
such writings falling under the said specification as they may respect- 
ively have in their custody or possession; or to do otherwise in the 
premises as to your Lordships shall seem just. 


According to justice, ete. 


ORDER APPROVING OF SPECIFICATION OF DocUMENTS, ETC. 


[Place and date].—The arbiter having considered the specification of 
documents called for by the respondent, No. of process, approves 
thereof: Appoints J. I. clerk to the reference, commissioner to take the 
depositions and receive the exhibits of havers; and respectfully recommends 
the Lords of Council and Session, or the Judge Ordinary, to grant diligence 
at the instance of the said respondent for citing havers in terms of said 
specification ; and to approve and confirm the appointment of the said J. L 
as commissioner aforesaid. 


OrpER By ARBITER ORDAINING HAVER TO PRODUCE 


[Place and date]—The arbiter having considered the objection stated 
by the haver P. T., and heard the parties [or their agents], repels the said 
objection, and ordains the said P. T. to produce (the documents, or such of 
them as he decided should be produced or exhibited). 


2 


XXXIV. PETITION TO SHERIFF FOR ORDER ON HAVER 
TO PRODUCE DOCUMENTS 


In the Sheriff Court of 
A. Bow. GC. D. 


The above-named pursuer submits to the Court the Condescendence and 
Note of Plea in Law hereto annexed, and prays the Court 

To interpone its authority to an order pronounced by E. F. on the 
day of in a submission pending before him between the 
pursuer and C. D., ordaining G. H. to appear and produce all writings 
and books in his possession falling within the first head of a specification 
of documents approved of by the said arbiter, and served upon him 
on the day of at the instance of the pursuer ; 
and to ordain the said G. H. to appear and produce in terms of said 
order, and in particular to produce [the day-book and ledger and cash- 
book and cash-ledger of the said G. H. for the months of November 
and December 1901]; and in the event of the arbiter reporting to the 
Court that the said G, H. has failed to produce in terms of the order of 
Court, to grant warrant to officers of court to apprehend the said G. H. 
and convey him to the prison of Edinburgh, and to ordain him there 
to be imprisoned for such period as the Court shall appoint. 
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CoNDESCENDENCE 


1. Narrate submission as in No. XXXII, and acceptance of arbiter. 

2. Narrate diet of proof or quote order with approval of specification. 

_ 3. Narrate that G. H. was duly cited as a haver conform to execution of 
citation, and produce same. Narrate his attendance at diet, and that he refused 
to produce whatever may have been called for. 

4. Narrate arbiter’s direction upon him to produce, that he again refused, 
and that arbiter again pronounced a special order upon him to produce, which 
should be quoted. 

5. That the said G. H. has refused, and still refuses, to produce in terms 
of the arbiter’s orders and the specification served upon him, and that in these 
circumstances it is necessary to apply to the Court for warrant as craved. 


Presa in Law 


The pursuer being entitled to obtain production of the books and documents 
called for, and the haver having refused to produce the same, the pursuer 
is entitled to have their production decerned for, and the further procedure 
thereon, as craved. 


XXXV. PETITION TO SHERIFF TO ORDAIN WITNESS 
TO ANSWER 


In the Sheriff Court of 
MOAB, ah (Cs DY 


The above-named pursuer submits to the Court the Condescendence and 
Note of Plea in Law hereto annexed, and prays the Court 

To interpone its authority to an order pronounced by E. F. on the 
day of in a submission pending before him between the 
pursuer and C. D., ordaining G. H. to state [whether a barrel of sugar 
was placed in his possession or charge by the said A. B. for the purpose 
of being delivered to the pursuer on 18th December 1901, and if so, 
what he did with the said barrel]; and to ordain the said G. H. to 
answer the said questions, and all other questions necessary to obtain 
the information pertinent to the subject-matter of the said reference ; 
and in the event of the said arbiter reporting to the Court that he has 
failed to answer said questions, to grant warrant to officers of Court to 
apprehend the said G. H. and convey him to the prison of Edinburgh, 
and to ordain him there to be imprisoned for such period as the Court 
shall appoint. 


CONDESCENDENCE 


1. Narrate the submission, and the acceptance of arbiter as in No. XXXII. 

2. Narrate the diet of proof or quote the order. 

3. Narrate that G. H. was cited as a witness conform to execution pro- 
duced, and that he refuses to answer certain questions. 

4, Narrate that the arbiter directed him to answer, and that he refused. 

5. Narrate that last order was intimated, that answers are still withheld, 
and that arbiter of new pronounced an order on the witness. 

6. Narrate that the witness still refuses to answer or implement the 
arbiter’s order, and therefore it is necessary to make the present application 


to the Court. 
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, 


Pura In Law 


In respect the witness mentioned, though ordered by the arbiter to 
answer with reference to the matter in question, declines to do so, the 
pursuer is entitled to have the order enforced by the Court, as craved. 


XXXVI. PETITION TO SHERIFF FOR ORDER ON PARTY TO 
RETURN DOCUMENT 


In the Sheriff Court of 
ASB. oR CaW: 


The above-named pursuer submits to the Court the Condescendence and 
Note of Pleas in Law hereto annexed, and prays the Court 
To interpone its authority to an order pronounced by E. F. on the 
day of in a submission pending before him between the 
pursuer and C. D., ordaining the defender forthwith to return to the 
clerk of the submission [an inventory and valuation of the stock, 


implements, etc., of the farm of , dated the day 
of ], and forming No. 5 of the inventory of process in said 


submission ; and to ordain the said defender to return said [inventory 
and valuation] to the clerk to the submission within such period as 
the Court may appoint, and to find him liable in expenses. 


COoNDESCENDENCE 


1. Narrate the submission, and the acceptance of the arbiter as in No. 
XXXII. « 

2. Narrate preliminary procedure shortly, and that G. H. borrowed the 
document on the day of , 

3. Narrate application to him to return, arbiter’s order to do so, and that 
he refused or delayed. [The order may be quoted. | 

4. Narrate that order again called attention to, that same not implemented, 
and that therefore it is necessary to make present application. 


Puras 1n Law 


1. The defender having by himself or his agent borrowed the document 
No. of process, and granted the usual borrowing receipt therefor, is 
bound to return the same to the clerk, according tothe usual practice. 

2. The defender having refused or unreasonably delayed to return the 
said document, although ordered by the arbiter to do so, the pursuer is 
entitled to decree against the defender for its return, as craved. 


XXXVII. PETITION FOR LETTERS OF DILIGENCE 


In the Sheriff Court of 
A. B. [design him], pursuer, against C. D. [design him], defender. 


The above-named pursuer submits to the Court the Condescendence and 
Note of Pleas in Law hereto annexed, and prays the Court 
To appoint this petition to be served on the defender, and upon E. F, 
[design him], his agent ; and to appoint them to lodge answers thereto 
within a short space, if so advised; and thereafter, with or without 
answers, to interpone authority to the order issued on [date], by 
G. H. [design him], the arbiter in the submission now pending between 
the pursuer and defender, upon the said E. F., to produce all letters or 
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writings mentioned in the first and second heads of the specification 
served upon him and in the said submission between 
the pursuer and defender, and specially referred to in the deposition of 
the said E. F. before the said G. H., as arbiter foresaid, upon said 
[date], which is herewith produced; and also to interpone authority 
to the order issued by the said arbiter on said [date], upon the said 
K. F., to produce [the letter-book or any other book kept for or 
on behalf of the defender]; that excerpts may be taken therefrom, 
as mentioned under the head of the said specification, and 
also specially referred to in the said deposition of the said E. F., to 
implement the said orders, and to produce the writings called for by 
the pursuer, and ordained by the arbiter in his orders foresaid to be 
produced by him, and that within a short time; and failing production 
of the said writs, to grant warrant to apprehend and incarcerate the 
said E. F. until he shall produce the same; or to do otherwise as to 
your Lordship shall seem just. 


CoNDESCENDENCE 


1. By a contract entered into between the pursuer and the 
dated , and recorded in the Books of Council and Session ; 
the said parties contracted in regard to the matters therein referred to, 
and they agreed to submit and refer all disputes that should arise between 
them in regard to the said contract to the arbitration of G. H. An extract of 
the contract is herewith produced. 
2. The defender having failed to implement the said contract, the matter 
came before the said G. H. as arbiter, and after sundry steps of procedure, a 
second claim for damages in regard to breach of the contract, in certain 
particulars, was of this date lodged with the arbiter, and various proceedings (Date here.) 
took place thereon. In order to establish that claim, it became necessary to 
recover certain documents and writs, as set forth in the following specification 
lodged by the petitioner, which specification is in the following terms. [Here 
state terms. | 
3. The arbiter, on considering the said specification of this date, pronounced (Date here.) 
the following interlocutor, namely. [Quote interlocutor in extenso.| There- 
after, upon application to the Court, your Lordship granted of this date letters (Date here.) 
of diligence in terms of the said specification, which are herewith produced. 
It became subsequently necessary to apply to the Court of Session for a 
diligence, in terms of the same specification, for the examination of parties in 
England ; and their Lordships, after having heard counsel for the defender, 
who opposed the application, were of this date pleased to grant the same. A (Date here.) 
copy of the petition to the Court, and of the interlocutor thereon, and the 
extract decree, are herewith produced. 
4, On the current Mr. EK. F. was examined as a haver before 
the said arbiter, in virtue of the said diligence granted by your Lordship, and 
execution thereof, which is also herewith produced. He was required to 
produce all the writings in his possession mentioned in the and 
heads of the specification. He refused to do so, in respect that any such 
writings were privileged, being in his possession in the capacity of law agent 
for the said company (or otherwise, as the case may be) ; but the arbiter, after 
having heard parties, by his interlocutor of this date ordained him to produce (Date here.) 
the writings so called for. 
5. The said E. F. was likewise required to produce a letter-book, or any 
book kept on behalf of the said company, that excerpts might be taken 
therefrom, in terms of said specification; but he refused, on the ground 
aforesaid, to produce it, for the purpose of any excerpts being taken of any 


d 


(Date here. ) 


(Date here. ) 


(Date here.) 
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letters subsequent to the . He was ordained by the arbiter by 
interlocutor of this date to produce it for the purposes of the petitioners 
and without restriction. And on the motion of the petitioner, the arbite: 
repeated his order for the production of all the papers aforesaid in his inter 
locutor of this date. The report of the diligence containing the res geste 
and the arbiter’s orders, is herewith produced. 

6. Notwithstanding he has repeatedly been required to produce the afore 
said writings and documents, and ordained by the arbiter to do so, the said 
E. F. refused, and continues to refuse, to produce the same. 


Puras in Law for the Pursurr 


1. The objection stated by the haver on behalf of the railway company, 
against the production of the documents in his custody falling under the 
specification, having been considered and repelled by the arbiter under the 
submission, the haver is no longer entitled to withhold production thereof. 

2. Separatim, the objection stated against the production of the documents 
is unfounded and untenable. 

3. Generally, the petitioners are entitled to judgment in terms of the 
prayer of their petition.—In respect whereof, ete. 


XXXVII. PETITION TO COURT OF SESSION FOR CONFIRMATION 
OF APPOINTMENT OF COMMISSIONER IN ENGLAND, AND 
LETTERS OF DILIGENCE TO ENFORCE ATTENDANCE OF 
HAVERS, ETC. 


Petition of for Letters of Diligence. 


‘Unto The Right Honourable the Lords of Council and Session. 
The petitioners, Blaikie Brothers, merchants in Aberdeen. 


Humbly sheweth,— 
That a submission between the petitioners, on the one part, and the 
Company, on the other, is presently in dependence before 
Esquire [designation], as arbiter named and appointed under a contract by the 
said parties dated ‘ 

That the said arbiter of this date pronounced an interlocutor or order 
allowing both parties a proof of their respective averments, and to each a 
conjunct probation, in reference to the [second] claim under the said submission 
at the instance of the petitioners. Thaton this date the petitioners, with refer- 
ence to the above interlocutor or order, gave in a note to the said arbiter, with 
relative specification of writings, craving his authority to petition the Sheriff of 

county for letters of diligence against witnesses and havers, generally 
and specially, for recovery of the following writings mentioned in said specifi- 
cation, namely. [Here follows the specification. | 

That upon considering the said note and specification of writings, and after 
hearing the agents for the parties thereon, the said arbiter was pleased of this 
date to pronounce an interlocutor authorising the petitioners to petition the 
Judge Ordinary in terms of their said note and specification, and respectfully 
recommend his Lordship to grant the prayer of their petition, 

That the petitioners forthwith applied to the Sheriff of county 
for letters of diligence in terms of said specification, which were granted 
accordingly of this date. 

In virtue of said letters of diligence a number of havers were examined 
before the said arbiter, and a variety of productions recovered. That in the 
course of the said proceedings T M and J N , sometime 


1 See Blaikie Bros. v. Aberdeen Rly. Oo., 13 D. 1307. 
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[designation], were examined as havers before the said arbiter at 
of this date. (Date here.) 
From their examination it appeared that [in or about the month of April 
last, 1851] the books, letters, and papersof F ,H , & Co. were trans- 
mitted from to the said firm of F 5 [Bl , & Co., at 
in England, where they now carry on business. That the petitioners having 
reason to believe that the said books, letters, and papers were so sent from 
Renfrew to Birmingham in order that they might be placed beyond the 
reach of the diligence at the petitioners’ instance, or at all events that from 
the said books, letters, and papers, or from those books and documents in the 
possession and custody of F ea a , & Co., in England, they would be 
able to obtain extracts and documents falling under the foresaid specification 
and material to their cause presently depending before the arbiter, they of 
this date presented a note to the arbiter setting forth the specification and (Date here.) 
proceedings above narrated, and praying him to appoint a commissioner or 
commissioners in , and also in , where the said firm, F x 
H , & Co., also carry on business, to take the depositions of havers 
resident in these places]. 
That of this date the arbiter, upon considering the foresaid note, was (Date here.) 
pleased to pronounce the following interlocutor :— 


[Place and date|.—The arbiter under the submission between the 
Company, on the first part, and , on the second part, having had 
lodged in the submission a note by the second party dated this date and 
marked No. of proceedings, and the arbiter having considered this 
note, appoints the [Mayor or Town Clerk of his commissioner in 
, and the Lord Mayor of . POL , Esquire 
[designation], there, his commissioner in London], for taking the depositions of 
havers resident in these places in terms of the specifications formerly lodged 
by the second party and narrated in said note; and the arbiter respectfully 
recommends to the Lords of Council and Session, and also to the Judge 
Ordinary of county, to grant letters of diligence in terms of said 
specification, to sanction and confirm the appointment of the said com- 
missioners named by the arbiter, and to require and enforce the attendance 
of havers before said commissioner or commissioners.” 
The arbiter intimates a copy of this interlocutor to each of the agents for 


the parties, and note No. to the agents for the first party. 
(Signed) A G 


That it is of the utmost consequence to the petitioners to secure the 
attendance [of the partners of the said firm of F als ik , & Co., and of 
their managers, clerks, and others in their employment], as havers before one or 
other of the commissioners appointed by the interlocutor of the arbiter above 
quoted, and in order to secure their attendance it becomes necessary for the 
petitioners to make the present application to your Lordships to sanction and 
confirm the appointment of the commissioners named by the arbiter in the 
said interlocutor, and for letters of diligence in terms of the specification 


herein narrated. 


May it therefore please your Lordships to sanction and confirm the 
appointment of the commissioners named by the arbiter, and to grant 
warrant for letters of diligence at the petitioners’ instance for citing 
havers, and particularly for citing [the partners of the firm of F 5 
H , & Co., and their managers and clerks and others in their 
employment], to appear before the said commissioners, or one or other 
of them, and to produce such writings falling under the said specifica- 
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tion as they may respectively have in their custody or possession ; or to 
do otherwise in the premises as to your Lordships shall seem just. 
According to justice, etc., 
(Signed) eae 


The Court, upon an objection that a diligence against havers generally was 
too broad, allowed the petition to be limited to the partners and managers, 
clerks, and others in the employment of the havers ; after which their Lord- 
ships “interpone their authority, sanction and confirm the appointment of the 
commissioners named by the arbiter, and grant warrant for letters of diligence 
at the petitioners’ instance, as prayed for.” ! 


XXXIX. STYLE OF PETITION FOR APPOINTMENT OF OVERS- 
MAN UNDER THE ARBITRATION (SCOTLAND) ACT, 1894, 
IN MERCANTILE REFERENCE 


Unto the Right Honourable the Lords of Council and Session, the Petition of 
A. & Company, of , in the county of , steamship 
owners. ; 


Humbly sheweth,— 

That the petitioners are the managing owners of the steamship Skylark. 

That on the petitioners and B. & Company, coal exporters, 

], entered into a contract of charter-party by which the said 

steamship was chartered to sail and proceed to [ ], and there load, 
always afloat, in customary manner, from the charterers, in the Albert Dock, a 
full and complete cargo of coal, and thereafter to proceed to [ ] as 
ordered, all conform to said charter-party, a certified copy whereof is herewith 
produced. 

That a dispute has arisen between the parties to the said charter-party in 
respect of a claim made by the owners against the charterers for £ 
as demurrage in loading the said steamship Skylark. 

That said dispute falls to be determined by arbitration in terms of the pro- 
vision of the said charter-party. 

That the petitioners have nominated C. D., of [ ], as arbiter on 
their behalf, and that the charterers have nominated E. F,, of [ a 
as arbiter on their behalf. 

That the said arbiters have failed to agree in the nomination of an 
oversman. 

That by sec. 4 of the Arbitration (Scotland) Act, 1894, it is provided : 
“Unless the agreement to refer shall otherwise provide, arbiters shall have 
power to name an oversman, on whom the reference shall be devolved in the 
event of their differing in opinion. Should the arbiters fail to agree in the 
nomination of an oversman, the Court may, on the application of any party to 
the agreement, appoint an oversman. The decision of such oversman, whether 
he has been named by the arbiters or appointed by the Court, shall be final.” 


May it therefore please your Lordships to appoint this petition to be 
intimated on the walls and in the minute-book in common form, and to 
be served upon [the said B. & Company], and to ordain [them] to lodge 
answers thereto, if they any have, within eight days after such service ; 
and on resuming consideration hereof, with or without answers, to 
appoint such person as to your Lordships shall seem proper to be overs- 
man in the said reference; or to do further or otherwise in the 
premises as to your Lordships shall seem proper. 


According to justice, ete. 
1 See Blaikie Bros, v. Aberdeen Rly. Co., 138 D. 1307. 
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XL. STYLE OF PETITION FOR APPOINTMENT OF OVERSMAN 
UNDER THE ARBITRATION (SCOTLAND) ACT, 1894, IN 
AGRICULTURAL REFERENCE 
Unto the Right Honourable the Lords of Council and Session. 

The Petition of A. B., farmer, , in the county of 5 

Humbly sheweth, 

That the petitioner has recently leased from C. D., Esquire, of ; 


in the county of , for a period of years from the 
term of Whitsunday, 19 , All and Whole the farms and lands of ; 
, and , in the said county, as presently possessed by 


K. F., farmer there. By the lease of the said farms granted in favour of the said 
E. F., he is bound at its expiration to deliver over the sheep stock thereon to 
the incoming tenant, or to the proprietor, at a valuation to be made by two 
neutral men to be mutually chosen, with power to name an oversman. The 
petitioner has been taken bound in similar terms by his lease to take over the 
said sheep stock at his entry to the said farms on next. 

That G. H. [destgnation] and I. J. [designation] have been nominated as 
arbiters by the said E. F. and the petitioner respectively. The said arbiters 
have agreed to act, but have failed to agree on the appointment of an 
oversman. The correspondence between the said arbiters is herewith 
produced and referred to. 

That by the Arbitration (Scotland) Act, 1894 (57 & 58 Vict. c. 13), it is 
provided inter alia (s. 4): “.. . should the arbiters fail to agree in the 
nomination of an oversman, the Court may, on the application of any party to 
the agreement, appoint an oversman. The decision of such oversman, whether 
he has been named by the arbiters or appointed by the Court, shall be final.” 

By sec. 6 of the said Act it is enacted: “for the purposes of this Act 
‘the Court’ shall mean any Sheriff having jurisdiction, or any Lord Ordinary 
of the Court of Session.” 

That in the circumstances above narrated the petitioner finds it necessary 
to apply to your Lordships to appoint an oversman in terms of the foresaid 
statute. 

May it therefore please your lordships to appoint this petition to be served 
upon the said FE. F., G. H., and IL. J., and to allow them to lodge 
answers thereto within three days after service, if so advised; and on 
resuming consideration hereof, with or without answers, to nominate 
and appoint, in terms of the Arbitration (Scotland) Act, 1894, a fit 
and proper person to be oversman in the said reference, with the 
powers conferred by the said statute; or to do further or otherwise 
in the premises as to your Lordships shall seem proper. 


According to justice, etc. 


XLI. PETITION FOR ORDER ON PARTY TO ENTER INTO 
A REFERENCE 


In the Sheriff Court of 
AY UD. 


The above-named pursuer submits to the Court the Condescendence and 
Note of Plea in Law hereunto annexed, and prays the Court 

To ordain the defender to concur with the pursuer in entering into a 

reference to arbiters to be mutually chosen, who shall determine the 
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amount to be paid‘to the pursuer by the defender as the value or com- 
pensation payable by the latter in respect of [his resuming possession 
of the farm of , in the parish of and county 
of , as provided for in the lease of that farm dated 

], with power to the arbiters to appoint an oversman, and 
to do so-before entering on the submission, whose decision shall be final 
in the cause; and in the event of the defender failing, within such 
period as your Lordship shall appoint, to concur in entering into such 
reference, to nominate and appoint two arbiters for the purpose and 
with the powers within specified, and to find the defender lable 


in expenses. 


CoNDESCENDENCE 
1. The pursuer A. is , and resides at , and the 
defender B. is , and resides at j , : 
2. The said parties [entered into a lease of farm of , in the parish 
of and county of , dated and which was 


to endure till the term of : 

3. It was provided by said lease that the defender might resume possession 
of said farm, or any part thereof, on giving the pursuer six months’ notice of his 
intention to do so,—he paying full compensation to the pursuer, as the same 
might be fixed by two arbiters mutually chosen, with powers to name an 
oversman. The defender on intimated to the pursuer that he 
desired to resume possession of two fields situated at , forming part 
of the said farm, and that he would require possession thereof at the term of 

The pursuer accepted the said notice and gave the defender pos- 
session of the two fields accordingly], or otherwise, according to circumstances. 

4. The pursuer has called upon the defender to nominate and appoint an 
arbiter to fix the compensation payable in respect of [his having so resumed 
possession of the said two fields], but he has hitherto refused or delayed to do 
so, and still refuses or delays to do so. It has therefore become necessary 
to present the present application to have the compensation settled by arbitra- 
tion as provided in said lease. 


Presa In Law 


The defender being bound in terms of the lease to concur with the pursuer 
in having the compensation payable determined by arbitration, and having 
refused or delayed to do so, the pursuer is entitled to decree as craved. 


XLII. PETITION FOR ORDER ON PARTY TO NOMINATE 
AN ARBITER 


In the Sheriff Court of 
A. v. B. 


The above-named pursuer submits to the Court the Condescendence and 
Note of Pleas in Law hereunto annexed, and prays the Court 

To ordain the defender to nominate an arbiter, who shall, along with J 
8 [land valuator, Edinburgh], the arbiter named by the pursuer, 
determine the amount to be paid to the pursuer by the defender 
[as compensation payable to the pursuer in respect of the defender 
having in virtue of powers in the lease resumed possession of two 
fields of the farm of , in the parish of and 
county of , let by the defender to the pursuer]; and 
failing the defender so nominating an arbiter within such period as 
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your Lordship shall appoint, to grant warrant to the pursuer to 
nominate a sole arbiter, whose award alone shall determine [the amount 
of the said compensation (or to nominate an arbiter to act along with the 
said J S ___, the arbiter appointed by the pursuer, with power to 
them to appoint an oversman)|; and to find the defender liable in 
expenses. 


CONDESCENDENCE 


The Condescendence will be substantially the same as that in the last 
application (XLI.). 


Pueas in Law 


1. The defender having [in virtue of the powers in the lease condescended on, 
resumed possession of two of the fields let by him to the pursuer], the pursuer 
is entitled [to have the compensation payable to him in respect thereof] 
determined by arbitration in terms of said lease. 

2. The defender having refused or delayed to nominate an arbiter, the 
pursuer is entitled to have him ordained to do so, or to have an arbiter 
appointed, as craved. 


XLII. EXAMPLE OF A DECREE-ARBITRAL BY A 
SOLE ARBITER 


I [name and designation], sole arbiter appointed under a deed of submis- 
sion between A. [designation], on the one part, and B. [designation], on the 
other part, dated the day of , whereby they submitted 
to my determination a claim for payment of the sum of £ sterling, 
made by the said A. against the said B., as being the balance of the intro- 
missions of the said B. with the rents of the estate of D., belonging to the said 
A., on which estate the said B. had been the factor of A. for a term of 
years; all as more fully set forth in the said deed of submission, which is 
hereby referred to for its terms: having accepted of the said submission, 
conform to my acceptance indorsed on the submission and dated the 

day of ; and having, moreover, prorogated the same, 
conform to prorogation dated the day of , also indorsed 
on said submission: Considering that after a claim was lodged by the said A., 
to which answers were lodged by the said B., I allowed both parties a proof, 
which was accordingly led in my presence ; and that parties were thereafter 
heard by me on the whole cause; and being now well and ripely advised 
on the matters submitted to me, I do hereby give forth and pronounce my 
final sentence and decree-arbitral as follows :—I find that the said B. is liable 
to the said A. in payment of the sum of £ sterling, being the 
balance of the rents of the foresaid estate of I). still remaining in his hands 
under his intromissions foresaid, with interest on said sum of £ at 
the rate of per cent. from the day of till pay- 
ment: I also find the foresaid B. liable to the said A. in payment of the 
expenses of this submission, including the remuneration of the clerk to the 


submission, which I hereby modify to the sum of £ sterling, with 
interest on said last-mentioned sum at the rate of per cent. from 
this date until payment; and I hereby decern and ordain the said B. to make 
payment of the two respective sums of £ and £ afore- 


said, with interest on each of said sums as aforesaid ; and on the said B. 
implementing to the said A. this my decreet-arbitral, I hereby decern and 
‘ordain the said A. to execute at his own expense, and deliver to the said B., a 
formal and valid discharge of all claims at his instance against the said B., 
either in respect of his foresaid intromissions as factor or of this decreet- 


29 
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arbitral ; and I decern and ordain both parties to implement and fulfil this 
decreet-arbitral in all points towards each other, under the penalty contained 
in the said submission, over and above performance ; and I hereby appoint the 
registration of the foresaid deed of submission, with my said acceptance thereof, 
the foresaid prorogation, and this my final decreet-arbitral, for preservation and 
execution.—In witness whereof. 


Note.—In those cases in which it has been expressly agreed in the 
submission that the expense of executing the contract of submission, and of 
recording it along with the decree-arbitral, should be within the disposal of the 
arbiter, special findings on these subjects should be inserted in the decree, 
in disposing of the question of expenses. 

The decree-arbitral of an oversman must carefully narrate the fact that 
the arbiters had differed in opinion, and had then devolved the submission 
on him. It will specify their minute of devolution by referring to its date. 

An interim decree-arbitral will be specially designated as such by use 
of the word “interim” in place of the word “final.” It should also narrate 
that the arbiter had been empowered to pronounce interim decrees-arbitral, 
and that (after such brief statement of the circumstances as may seem 
expedient) he saw fit to pronounce the following interim decree. 


XLIV. AWARD BY OVERSMAN IN A REFERENCE UNDER A 
CONTRACT FOR THE CONSTRUCTION OF BUILDINGS 


I, A. B., considering that by contract dated , entered into 
between C. and D for the erection by the said D. of a dwelling-house, etc., 
the said D. undertook to erect and complete the same as set forth in the said 
contract, and specification thereto annexed, conform to the plans and drawings 
thereof referred to therein, and that it was provided with respect to additions 
to and deductions from the said intended works, that these should be at the 
rates set forth in said specification, or as near thereto as may be; and it was 
further provided that any disputes with respect to the implement of said 
contract, as well as to what should be,deemed additional work, for which 
allowances should be made, or omitted work, for which deductions should be 
allowed, and the value thereof should be referred to the architect of the works 
and another architect to be nominated by the said D., with power to them to 
name an oversman, who was to be an architect or surveyor, and whom they 
were directed to appoint before entering on consideration of the matters in 
dispute: And further, considering that disputes did arise between the said C. 
and D, as to implement of said contract, and what should be deemed addi- 
tional and omitted work within the meaning of the said contract, and such 
disputes were referred to the arbitration of E., the architect of said buildings, 
and to F., an architect appointed by the said D.; and whereas the said arbiters, 
having differed in opinion, did by minute of devolution dated the 
day of , devolve the said submission on me: Therefore, after hear- 
ing parties and considering the whole matter, and being well and ripely advised 
in regard thereto, I do hereby pronounce my final award as follows :—First, I 
find that there is a balance on the contract sum or price of £ * due 
by the said A. to the said B.: Second, I find that the work specified in 
Schedule A appended hereto is additional work within the meaning of the 
said contract, and that the price and value thereof is £ . > aEdal 
find that the work specified in Schedule B appended hereto is omitted work 
within the meaning of said contract, and that the price or value thereof is 


£ ; and which balance of £ of the contract price and 
the sum of £ for additional work being added together, amount to 


, and the same being set off against the sum of £ for 
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omitted work, leaves a balance due by the said C. to the said D. of £ ; 
and I therefore decern the said C. to make payment of the said sum of 
£ to the said D., with interest thereof at the rate of five per cent. 
per annum from the day of , being the date when the 
said contract work was completed: Further, I find the said C. liable in pay- 
ment to the said D. of the expenses of the reference and incident thereto: 
And I award the expenses incurred to the said D. at the sum at which the 
same shall be taxed by the Auditor of the Court of Session, to whom I hereby 
remit the account thereof for that purpose; and ordain the said C. to make 
payment of the taxed amount thereof to the said B.: And I further award the 
expenses incurred to G., as clerk and legal assessor in the reference, at the sum 
at which the same shall also be taxed by the Auditor of the Court of Session, 
to whom I hereby remit the account thereof for that purpose, and ordain the 
said C. to make payment of the taxed amount thereof to the said G.: And I 
decern and ordain both parties to implement this award [if the award is not a 
Jinal decree-arbitral, say “this interim award”] each to the other under the 
penalty of £ [the sum in the submission ; but if there be not a penalty 
provided, then none can be inserted here]. Add usual clause of registration for 
preservation and execution. 


XLV. AWARD BY ARBITERS OR OVERSMAN UNDER AN 
AGREEMENT SETTLING A BALANCE OF ACCOUNTS 


I, A., and I, B. [recite submission or agreement of reference, failure of 
arbiters to agree, and appointment of oversman, prorogations, etc., or as the 
case may be; see foregoing recitals|: Now, therefore, we, the said arbiters [/, 
the said oversman], having heard, examined, and considered the allegations of 
the said parties, and the witnesses, documents, and evidence of both the said 
parties concerning the premises, do hereby make our award [my award] of and 
concerning the premises in manner following, that is to say: We find and 
award that the balance due from the said N. to the said M., upon the settle- 
ment of the accounts between them which have been referred to us [me] as 
aforesaid, is £ , which we [7] award and direct to be paid by the 
said N. to the said M. on demand: And, ete. [as to expenses, etc., in former 
styles. 


XLVI. FORM OF AWARD IN A SPECIAL SUBMISSION TO 
SOLE ARBITER 


I, C. [designation], arbiter chosen by A. [designation] and B. [designation] 
conform to special submission, dated , 19 , entered into between 
the said A. and the said B., which proceeded on the narrative that [for some 
time past they had had various transactions in business, in the course of which 
they had reciprocally granted financial accommodation to each other, and that 
the said A. was then the holder of a retired bill for £ , dated 
the day of , drawn by the said B, upon and accepted by 
the said A., payable three months after date; and that on the one hand the 
said A. claimed payment from the said B. of the foresaid sum of £ 
from and after the day of , when the said bill was 
retired by the said A., in respect that the said A. alleged said acceptance was 
not granted on account of any debt due by him to the said B., but solely for 
his accommodation, and that he received the proceeds of the said bill and 
ought to have retired the same; whereas, on the other hand, the said B. 
denied that the foresaid sum of £ , or any part thereof, was due by 
him to the said A., inasmuch as the said acceptance was granted in payment 
of part of a larger balance then due to the said B. by the said A.; and which 
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submission proceeded on the further narrative that the said A. and B. had . 
mutually agreed that this difference should be settled by arbitration, and they 
thereby submitted and referred the said difference to the amicable decision, 
final sentence, and decree-arbitral of me, the said C., as sole arbiter mutually 
chosen by them, that I might determine whether the foresaid sum of 
£ , or any part thereof, with interest thereon, was due by the said 
B. to the said A.]; and the said submission contains full power to me, the said 
arbiter, to receive claims, take all manner of probation I might think fit, by 
writ, witnesses, or oath of party, and inter alia to call for all books, letters, 
and documents relating to the foresaid bill or to the transactions of the 
said A, and B. in business with each other, and to hear the parties thereon 
[or their agents, or counsel, as the case may be], as also power to me to decern 
against either party, in whole or in part, for payment of any principal sum or 
sums and interest, as well as expenses which might be incurred in the said 
submission, and of any man of skill to whom remits might be made, including 
the remuneration of the clerk to the submission, the expense of the said deed 
of submission, and of the decree or decrees arbitral, interim or final, to follow 
thereon, and of the registration of the same respectively, and whatever I, the 
said arbiter, should determine in the premises, in whole or in part, by decree 
or decrees arbitral, interim or final, to be pronounced by me between 

and the day of next, or on or before any other date to which I 
might prorogate the said submission, which I was by the said deed of sub- 
mission empowered to do at pleasure, the said A. and B. thereby bound and 
obliged themselves, and their respective heirs, executors, and successors, to’ 
acquiesce in, implement, and fulfil to each other, under the penalty specified in 
the said deed of submission, all as the said deed of submission, conferring sundry 
other powers on me, the said arbiter, and containing sundry other clauses in itself, 
more fully bears: Further, considering that having accepted of the said submis- 
sion, and having prorogated the same in virtue of the powers thereby conferred on 
me [here state the date or dates of the prorogations, if any], and having considered 
the matters thereby submitted to me, and in particular the claim lodged in the 
said submission for the said A., and answers for the said B., and proof adduced 
by each party, and heard both parties thereon [or their agents, ov counsel, as 
the case may be|, and being well and ripely advised in the said matter, and 
having God and a good conscience before my eyes, I do hereby give forth and pro- 
nounce my final sentence and decree-arbitral as follows, viz.:—I, the said arbiter, 
do hereby find the bargain [or contract, or otherwise, as the case may be] before 
mentioned sufficiently proven, and that [the said B. failed to implement the 
same, therefore find the said B. liable to the said A. in damages, assess and fix 
the said damages at the sum of £ , with the interest thereof at the 
rate of per cent. per annum from the day of : 
19, till payment]; and further, I find the said B. liable to the said A. in the 
expenses of the deed of submission, and in the expenses incurred by the said A. 
in the course of the said submission, including the remuneration of the clerk 
to the submission, all of which expenses I hereby modify to the sum of 
£ sterling ; and decern and ordain the said B. to make payment to 
the said A. of the said sum of & , with interest thereon from the date 
of these presents till payment, and also to make payment to the said A. of the 
expenses of recording the said submission and this decree-arbitral ; and on the 
said B. implementing to the said A. this my decree-arbitral, I declare the said 
B. freed and discharged of all claims at the instance of the said A. in con- 
sequence of the foresaid bargain [or contract, or otherwise, as the case may be] 
and under the said submission, and decern and ordain the said A. to execute 
and deliver to the said B., at his, the said A.’s, own expense, a formal and 
valid discharge accordingly ; and I, the said arbiter, decern and ordain both 
parties to implement and fulfil this decree-arbitral in all points to each other, 
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~ under the penalty of £ contained in the said submission, to be paid 
by the party failing to the party observing or willing to observe the same, over 
and above performance ; and I ordain the said submission, with my acceptance 
thereof, the said prorogations, and this decree-arbitral, to be registered for pre- 
servation and execution, in terms of the consent to registration specified in the 
said submission.—In witness whereof, etc. 


XLVII. FORM OF AWARD IN A GENERAL SUBMISSION 


I, C., arbiter [or we, C. and D., arbiters mutually] chosen by A. 
[designation] and B. [designation] conform to general submission dated 
19, entered into between the said A. on the one part and 
the said B. on the other part, considering that the said A. and B. thereby 
submitted and referred all disputes depending and subsisting between them 
to the amicable decision, final sentence, and decree-arbitral to me as arbiter 
foresaid [or us, the said arbiters], with power to receive claims, take all proba- 
tion in any manner I [or we] might think necessary for determining the matters 
thereby submitted, and to hear parties thereon, to decern against either party, 
in whole or in part, for payment of any principal sum or sums and interest, as 
well as the expenses which might be incurred in the said submission, and of 
any man of skill to whom remits may be made, including the remuneration of 
the clerk to the submission, the expense of the said deed of submission, and 
of the decree or decrees arbitral, interim or final, to follow thereon, and of the 
registration of the same respectively, and whatever I, the said arbiter [or we, 
the said arbiters], should determine in the premises, in whole or in part, by 
decree or decrees arbitral, interim or final, to be pronounced by me [or us] 
between and the day of next, or on or before 
any other date to which I [or we] might prorogate the said submission, which 
I [or we were] was by the said deed of submission empowered to do at 
pleasure, the said A. and B. thereby bound and obliged themselves, and their 
respective heirs, executors, and successors, to acquiesce in, implement, and fulfil 
to each other, under the penalty specified in the said deed of submission, as 
the same, conferring sundry other powers on me, the said arbiter [o7 us, the 
said arbiters], and containing sundry other clauses, in itself more fully bears: 
Further, considering that having accepted of the said submission [and having 
prorogated the same in virtue of the powers thereby conferred on me [or us] 
[here state the date or dates of the said prorogations|, and having considered 
the matters thereby submitted to me [or us], and in particular the claim 
lodged in the said submission for the said A., and answers for the said B., and 
proof adduced by each party, and heard both parties thereon [or their agents, 
or counsel, as the case may be], and being well and ripely advised in the said 
matter, and having God and a good conscience before my [or our] eyes, I [or 
we] do hereby give forth and pronounce my [or our] final sentence and decree- 
arbitral as follows, namely: I, the said arbiter [or we, the said arbiters], 
do hereby find the bargain [or contract, or otherwise, as the case may be] 
before mentioned sufficiently proven, and that [the said B. failed to implement 
the same, therefore find the said B. liable to the said A. in damages, assess 
and fix the said damages at the sum of sterling, and decern and 
ordain the said B. to make payment of the said sum of £ , with the 
interest thereof at the rate of per cent. per annum from the 
day of 19, till payment]; and further, I [or we] find the said B. 
liable to the said A. in the expenses of the said deed of submission, and in 
the expenses incurred by the said A. in the course of the said submission, 
including the remuneration of the clerk to the submission, all of which 
expenses I [or we] hereby modify to the sum of £ sterling ; and 
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decern and ordain the said B. to make payment to the said A. of the said sum 
of £ , with interest thereon from the date of these presents till payment, 
and also to make payment to the said A. of the expenses of recording the 
said submission and this decree-arbitral; and on the said B. implementing to 
the said A. this my [or our] decree-arbitral, I [or we] declare the said B. freed 
and discharged of all claims at the instance of the said A. in consequence of 
the foresaid bargain [or contract, or as the case may be] and under the said 
submission, and decern and ordain the said A. to execute and deliver to the 
said B., at his, the said A.’s, own expense, a formal and valid discharge 
accordingly ; and I [or wel, the said arbiter, decern and ordain both parties to 
implement and fulfil this decree-arbitral in all points to each, under the 
penalty of £ contained in the said submission, to be paid by the. party 
failing to the party observing or willing to observe the same, over and above 
performance ; and I [or we] ordain the said submission, with my [or our] 
acceptance thereof [the said prorogations], and this decree-arbitral, to be 
registered for preservation and execution, in terms of the consent to regis- 
tration specified in the said submission.—In witness whereof, etc. 


XLVIII FORM OF AWARD BY A SOLE ARBITER IN A MIXED 
OR GENERAL-SPECIAL SUBMISSION 


I, C. [designation], sole arbiter chosen by A. [designation] and B. [designa- 
tion], conform to general special submission entered into by them dated 
19 , considering that the said A. and B., by the said submission, 
submitted and referred to the amicable decision, final sentence, and decree- 
arbitral of,me, the said C., as sole arbiter foresaid, all disputes presently 
subsisting between them on any account whatever, and particularly, without 
prejudice to the foresaid generality, the following subject of difference, namely, 
{whether the said B. was owing the whole or any part of the sum of £ 
contained in a bill for that amount dated the day of 
19 , drawn payable at three months after date by the said B. upon and 
accepted by the said A., who retired the same when due, and who now claims 
payment of the said £ from the said b., with interest from the 
day of , When the said bill was retired as aforesaid, the 
said A. alleging that his acceptance was not granted on account of any debt 
due by him to the said B., but solely for his financial accommodation, and who 
received the proceeds of the said bill and ought to have retired the same, 
which allegations were denied by the said B., who maintained that the foresaid 
acceptance was granted by the said A. on account of a debt justly due to him 
by the said A.], which submission contains power to me, the said arbiter, to 
receive claims, take all manner of probation I might think fit, by writ, 
witnesses, or oath of party, and, inter alia, to call for books, letters, and docu- 
ments relating to [the foresaid bill, or to the transactions of the said A. and B. 
in business with each other], and to hear the parties thereon [or their agents, or 
counsel, as the case may be]; as also power to me to decern against either party, 
in whole or in part, for payment of any principal sum or sums and interest, as 
well as expenses which might be incurred in the said submission, and of any 
man of skill to whom remits might be made, including the remuneration of 
the clerk to the submission, the expenses of the said deed of submission, and 
of the decree or decrees arbitral, interim or final, to follow thereon, and of the 
registration of the same respectively, and whatever I, the said arbiter, should 
determine in the premises, in whole or in part, by decree or decrees arbitral, 
interim or final, to be pronounced by me between and 
day next, or on or before any other date to which I might prorogate the said 
submission, which I was by the said deed of submission empowered to do at 
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pleasure ; and the said A. and B. thereby bound and obliged themselves, and 
their respective heirs, executors, and successors, to acquiesce in, implement, and 
fulfil to each other, under the penalty specified in the said deed of submission, 
all as the said deed of submission, conferring sundry other powers on me, the 
said arbiter, and containing sundry other clauses, in itself more fully bears: 
Further, considering that having accepted of the said submission, and having 
prorogated the same in virtue of the powers thereby conferred on me [here 
state the date or dates of prorogation|, and having considered the matters 
thereby submitted to me, and in particular the claim lodged in the said 
submission for the said A., and answers for the said B., and proof adduced by 
each party, and heard parties thereon [or their agents, or counsel, as the case 
may be], and being well and ripely advised in the said matter, and having God 
and a good conscience before my eyes, I do hereby give forth and pronounce 
my final sentence and decree-arbitral as follows, namely [here insert the 
arbiter’s actual findings and decerniture|: And I, the said arbiter, decern and 
ordain both parties to implement and fulfil this decree-arbitral in all points to 
each other, under the penalty of £ contained in the said submission, 
to be paid by the party failing to the party observing or willing to observe the 
same, over and above performance ; and I ordain the said submission, with my 
acceptance thereof, the said prorogations, and this decree-arbitral, to be 
registered for preservation and execution, in terms of the consent to registration 
specified in the said submission.—In witness whereof. 


XLIX. AWARD BY OVERSMAN IN AN ARBITRATION WITH 
REFERENCE TO A CLAIM ON A FIRE INSURANCE POLICY 


I, A. B., considering that by a policy of insurance dated the 
day of , and numbered , issued by the Company 
(therein and hereinafter called “the company ”), the company agreed with C. D. 
(therein and hereinafter called “the insured”), subject to the conditions in- 
dorsed on the back of the policy, that if the property thereby insured, consisting 
of [here describe shortly subjects insured], should be destroyed or damaged by 
fire at any time between and , or at any time afterwards, 
so long as the policy was duly renewed, the company would pay all such loss 
or damage not exceeding the sum of £ : And further, considering 
that by clause of the conditions indorsed on said policy it was 
provided [narrate arbitration clause]: And further, considering that while 
the said policy was in force, namely, on the day , a fire 
occurred on the premises where the said [subjects inswred] were, and the insured 
claimed payment from the company of £ for loss of and damage 
to the said subjects, but the company refused to pay the said claim, whereby 
a difference arose which the parties were unable to settle: And further, con- 
sidering that in terms of the clause of arbitration before narrated, the insured 
and the company agreed to refer the same to E. F. [designation] and G. H. 
[designation], with power to appoint an oversman to act in the event of their 
differing, but whom it was provided they should appoint before entering 
on the reference: And further, considering that the said E. F. and G. H. 
accepted the office of arbiters, and before entering on the reference appointed 
me as oversman, which office I accepted: And further, considering that in 
virtue of an agreement between the parties I sat along with the said arbiters 
and heard the evidence led, as well as the counsel [ov agents] for the parties: 
And further, considering that the arbiters were unable to agree, and by minute 
dated devolved the reference on me: Therefore, after considering 
the whole matter and being well and ripely advised in regard thereto, I do 
hereby pronounce my final award to be as follows :—First, I find that the 
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value of the subjects destroyed by fire, in respect of which the insured is 
entitled to be paid by the company under said policy, is £ : Second, 
I find that the injury sustained by the insured in respect of subjects damaged 
but not destroyed by fire, and which the insured is entitled to be paid by the 
company under said policy, amounts to £ : And I therefore decern 
the company to pay to the insured the said two sums, amounting together 
to £ , with interest thereof at the rate of five pounds per centum 
per annum from the day of : Further, I find the com- 
pany liable in payment to the insured of the expenses of the arbitration, and 
incident thereto, etc. [as in other forms of award before given]; ov, I find that 
the insured has not established the claim made against the company, and is 
not entitled to payment of any sum of money in respect therefor of the matters 
referred as aforesaid: And I further find that the insured shall bear his own 
expenses and those of the arbitration, and incident thereto, and pay to the 
company the expenses incurred by them in said arbitration, as the same shall 
be taxed by, etc. [as in other forms]. 


L. SPECIAL CLAUSES IN AWARDS 


Awarp or Damaares ror Non-PERFORMANCE OF AGREEMENT 


I find that the said A. has sustained damages, by reason of the non- 
performance by the said B. of the agreement set forth in the statement of 
claim for the said A., to the amount of £ ; or, “‘I assess the damages 
sustained by the said A., in respect of the failure of the said B. to implement 
the contract or agreement referred to [or otherwise, as the case may be], at the 
sum of £ . »’ which sum I decern the said B. to pay to the said A. 


AWARD OF Sum IN FULL oF ALL DEMANDS 


I award that the said A. shall pay the said B., on demand, the sum of 

, in full satisfaction of all claims and demands whatsoever (relative 

to the matters referred to me); 07, arising out of or in connection with the 
matters before or above narrated. 


SuMs, ETC., AWARDED TO BE IN FULL oF ALL DEMANDS 


I award and order that the said damages and the said several sums of 
money awarded and directed by me to be paid, and the several matters and 
things awarded and directed by me to be done by or with regard to the 
respective parties to this reference as aforesaid, shall respectively be paid 
received, done, accepted, and taken in full satisfaction and discharge, and as a 
final end and determination, of the several matters in difference between the 
said parties which have been referred to me, or “of all matters in difference 
between the said parties up to the time of the submission to arbitration.” 


Awarp or Murua DiscHarGEs 


And | further award and adjudge that the said A. and B. shall each, on 
the requisition of the other (such other having first performed the award) 
and at the expense of the party requiring the same, execute and deliver to the 
other of them a full and sufficient discharge of all (actions, causes of action 
etc.) debts, damages, claims, and demands whatsoever until the date of the 
said submission to arbitration ; or [of all claims and demands in respect of the 
matters in difference between the said parties which have been referred to 
me as aforesaid ”]. 
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AWARD OF DISCHARGE BY ONE Party 


And I further award, etc., that upon payment of the sum awarded by me 
as aforesaid, the said A. shall, if required, by and at the expense of the said 
B., execute and deliver to him, the said B., a full and sufficient discharge, etc., 
[as in the previous clause]. 


AWARD THAT APOLOGY BE MADE 


I award, etc., that the said B. shall, at his own expense, make and 
publish in the newspaper a proper apology, stating, etc. [set forth 
particulars]; or, “that the said B. shall sign the following apology, namely, 
[particulars], and publish the same at his expense in the following newspapers : 


No. 
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Interlocutor by Oversman allowing Answers to Representations 
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FORMS UNDER THE LANDS CLAUSES ACT 


XXIX,. Form of Joint Minute that certain Subjects be held as included in Notice 
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APPENDIX OF FORMS 
UNDER THE LANDS CLAUSES ACT 


I. FORM OF NOTICE TO TREAT UNDER THE LANDS 
CLAUSES ACTS, ETC. 


In pursuance of the provisions of [here state Acts authorising acquisition], 
and the Lands Clauses Acts, I hereby, on behalf of » give you 
notice that the said requires to purchase and take the land or 
property delineated and coloured red on the map or plan herewith delivered to 
you, containing imperial measure or thereby, and of which land or 
property you are the owner or reputed owner, or in which you claim to have 
some right or interest, and which land or property is situated in the parish of 

and county of : 

And on behalf of the said , in pursuance of the provisions of 
the said Act [or Acts] of Parliament, I do hereby demand from you the 
particulars of your interest in the said land or property hereby required to be 
taken (as well as of any burdens affecting the same), and of the claims made 
by you in respect thereof. 

And I further give you notice that the said is willing, and I 
hereby offer, to treat for the purchase of the said land or property required as 
aforesaid, and your interest therein, and of all subsisting leases, liferents, or 
other rights or interests therein, and as to the compensation to be made to all 
parties interested therein for the damage that may be sustained by you and 
them for the execution of the works authorised by the said first-mentioned Act. 

And I hereby intimate to you that if for twenty-one days after the service 
of this notice you fail to state the particulars of your claims above required, 
or to treat with the said in respect thereof, the said will 
take steps to have the amount of compensation settled in the manner provided 
in the said Lands Clauses Acts. 


Dated at - , the day of 19 
(Signed) 
To , [Claimant]. 


II. FORM OF CLAIM UNDER THE LANDS CLAUSES ACTS 


Claim for A. [designation], applicable to notice to treat dated [insert date] 
and served on behalf of B. [designation of promoter], under the statutes 
therein mentioned, on the agents of the claimants be on the claimants, 
as the case may be}. 


The claimants are owners [or joint owners, or otherwise, as the case may be} 
of All and Whole [here accurately describe the land or other subjects to be com- 
pulsorily acquired]. 
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The subjects above specified are referred to in and taken by the notice to treat. 

[Lf it be desired to claim for adjacent ground, add—The claimants are 
also proprietors of the ground (not included in the notice to treat) immediately 
on the” [here state proximity, specific boundaries, and acreage, or extent of 
adjacent ground]. 

And the claimants claim as compensation for said lands above referred to, 
and for their rights and interest therein [and for the damage by severance and 
otherwise sustained or to be sustained by them as owners of their adjacent 
property not taken as aforesaid], the sum of £ sterling, with interest 
at the rate of five pounds per centum per annum from the date of taking of 
the said notice to treat by the said B. to the date of payment. The claimants 
further claim from the said B. all expenses of and incident to the ascertain- 
ment and settlement of the compensation to be awarded, including the expenses 
of preparing and supporting their claim. 

And in the event of the foregoing claim not being agreed to, the claimants 
desire that the subject thereof be settled by arbitration in terms of the statutes. 

In respect whereof. 


(Signed) C. D. [S.8.C., Edinburgh], 
Agents of the said B. 


Ill. COUNTER NOTICE REQUIRING PROMOTERS TO TAKE 
WHOLE LANDS UNDER SECTION 90 OF THE LANDS 
CLAUSES CONSOLIDATION (SCOTLAND) ACT, 1845 


Notice of claim by A., dated : 
Whereas by notice, dated and served upon me, A. B., therein designed as 


at [ Street, Edinburgh, but now residing at , the 
day of 19 you [the Company], intimated that 
you required and intended to take, for the purposes of [your and works], 


certain subjects described in the said notice and relative plan: And whereas 
the said subjects form part of the whole lands and buildings belonging to 
and occupied by me, situated at [ Street, in the county of Mid- 
lothian]: And whereas, by the 13th section of your Act of [specify Act], I (as 
owner or otherwise interested in the lands, buildings, and others, which are 
distinguished on the map or plan, and described in the book of reference 
deposited with the sheriff-clerk of the said county, by the following numbers, 
namely, , being part of the lands, buildings, and others described 
in the first schedule to the above-mentioned Act annexed, and whereof the 
portion of land so required and proposed to be taken and used for the purposes 
foresaid is a part) can be required to sell and convey to you such portion only 
provided such portion can, in the opinion of the jury, arbiters, or other authority 
to whom, under the Lands Clauses Consolidation (Scotland) Act, 1845, the 
Lands Clauses Consolidation Acts Amendment Act, 1860, and the [ 

Act], the question of disputed compen- 
sation shall be submitted, be severed from the remainder of such properties 
without material detriment thereto; and whereas I am to maintain that the 
portion so required and proposed to be taken and used by you for the purposes 
of your company cannot be severed from the remainder of my said property, 
or of the said property in which I have right or interest, without material 
detriment thereto; and whereas I, as proprietor and occupier, am willing and 
able to sell and convey to you, the said [ Company], the 
whole of the said lands and buildings, together with the whole parts and 
pertinents thereof: Now, therefore, take notice that, in virtue of the Lands 
Clauses Consolidation (Scotland) Act, 1845, and more particularly of section 
90 thereof, I will not sell or convey to you, the said [ 
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Company], any part or portion of the said lands and buildings, but only the 
whole thereof, and in particular, that I will not sell or convey to you, the said 
Company, the portions only of the said property included in 
your foresaid notices, dated and served upon me the day of ; 
And further, I hereby give you notice that I require you to take the 
whole of my said lands and buildings, and that the amount claimed by me, as 
the value of the whole of the foresaid lands and buildings, and of my whole 
right and interest therein, is £ , with interest thereon at 5 per 
cent. per annum since the date of your notice to treat, namely, : 
and that unless you are willing to pay to me this sum, and shall enter into a 
written agreement for that purpose within twenty-one days after receipt by 
you of this notice, then it is my desire that the question of disputed compen- 
sation, including the question whether the portion of my said lands and 
buildings so required and proposed to be taken and used by you can be 
severed from the remainder of my said property without material detriment 
thereto, shall be settled by arbitration, in terms of your Act [specify], and 
of the Lands Clauses Consolidation (Scotland) Act, 1845, and other Acts 
affecting the same. Y. Z. [8.S.C., Edinburgh], 
[ Date. | Agents for the said C. J. 


IV. NOMINATION OF ARBITER UNDER “LANDS CLAUSES 
ACT, 1845.” 


I, A., considering that by statutory notice dated ._ , B. intimated to 
me his intention to purchase and take certain lands and others belonging to 
me, situated in the parish of G. and county of D.; and seeing that I have not 
agreed with the said B. as to the amount of purchase-money and compensation 
to be paid by him to me for and in respect of his taking the said lands 
and others; and that it is necessary for me to nominate and appoint an 
arbiter to whom the said questions between us may be referred: Therefore 
I do hereby nominate and appoint C. to be arbiter on my part to fix and 
determine the purchase-money and compensation to be paid by the said B. to 
me for and insrespect of the said lands and others, and for all injury or 
damage occasioned to me or to my other lands by or through the taking of 
the said lands and others mentioned in the said notice to treat [and if pro- 
moters be a railway company, add| and the construction of the railway and 
other works authorised by the E. and F, Railway Act, 18 [insert title of 
company’s Act]; and that in terms of and with the powers conferred upon 
arbiters by ‘“‘The Lands Clauses Consolidation (Scotland) Act, 1845,” and 
other Acts explaining or amending the same.—In witness whereof. 


The nomination of arbiter by the other party will refer to the notice and 
the foregoing nomination, and will appoint the arbiter on behalf of the other 
party ‘‘to act along with C., the arbiter appointed by the said A. conform to 
nomination of arbiter dated , in fixing and determining,” etc. 


Note.—The nominations should correspond as to the subjects referred to 
arbitration, and the claimant should see that what he has claimed is 
submitted. 


V. JOINT NOMINATION BY PROMOTERS AND CLAIMANT OF 
SOLE ARBITER UNDER LANDS CLAUSES ACTS. 


I, A. [designation], and I, B, [designation], considering that by statutory 
notice to treat dated the day of 19 ,C. [designation], on 
behalf of the said , in pursuance of the provisions of [here recite the 


APPENDIX OF FORMS UNDER LANDS CLAUSES ACT 463 


statutes authorising the compulsory purchase], intimated to the said first party 
that the said required to purchase and take the land or property 
of [here accurately describe the land required], and which statutory notice to 
treat set forth that the said land and others had been duly marked out and 
surveyed as required by the said Acts [or as the case may be|: Further, con- 
sidering that the said lodged a claim specifying the lands and others 
of which he was owner or otherwise interested, and his claims in respect 
thereof, and that in answer to the said notice, which claim is dated the 

day of 19 , and was duly received: And now, seeing 
that the said parties hereto have not agreed as to the amount of purchase- 
money and compensation to be paid by the second party to the first party for 
and in respect of his taking the said land, and for the damage by severance 
and otherwise sustained or to be sustained by the first party as owner of his 
adjacent property not taken [or as the case may be], and that the said parties 
have agreed to nominate and appoint a sole arbiter to whom the question 
between them may be referred: Therefore I, the said A., and I, the said B., 
do hereby nominate and appoint D. [designation] to be sole arbiter to fix and 
determine the purchase-money and compensation to be paid by the said B. to 
the said A. for and in respect of the said land and others taken or to be taken 
as aforesaid, and for all injury or damage by severance, detour, or otherwise 
occasioned or to be occasioned through the taking of the said land and others ; 
with all the powers conferred on arbiters by the Acts of Parliament above 
mentioned or referred to: And we consent to the registration hereof, and of 
of the prorogations, and interim or final decree-arbitral or decrees-arbitral to 
follow hereon, for preservation and execution.—In witness whereof. 


VI. NOMINATION OF SOLE ARBITER, WHERE ONE OF TWO 
ARBITERS PREVIOUSLY NOMINATED FAILS TO ACCEPT, 
UNDER THE LANDS CLAUSES ACTS 


I, A. [designation], considering that by statutory notice to treat dated on 

or about the day of 19 , and served on or about the 
day of 19 , B. [designation], as duly authorised 

by me and on my behalf, gave notice to C. [designation], as representing D. KE. 
(the claimants), that I required to purchase and take under and in virtue of the 
provisions of the Acts [here recite the statutes authorising the compulsory pur- 
chase| the land and property described in the said notice to treat, and delineated 
and coloured on the map or plan delivered with the said notice, 
being [here accurately describe the land required]: Further, considering that 
the said D. E., in compliance with the notice contained in the said notice to 
treat, on or about the day of submitted the following 
particulars of their interest in the land or property described in the said notice 
and intimated the following claims :—[here state the particulars of claim] ; for 
which the said D. E. claimed the sum of £ as compensation, as 
also the expenses to be incurred by the claimants in maintaining the above 
claims, and, in the event of my not agreeing to pay the said sum of £ : 
the claimants desired that the question of compensation should be settled by 
arbitration: And now seeing that by deed of submission bearing date the 
and [insert dates] the said D, EK. nominated and 

appointed F. [designation | to be arbiter on his part, and I nominated and 
appointed G, [designation] to be arbiter on my part, to fix and determine the 
purchase-money and compensation to be paid by me to the said D, EK, in 
respect of the said land taken or to be taken as aforesaid, and for all injury or 
damage occasioned or to be occasioned through the taking of the said land, and 
that the said G. accepted of the office of arbiter so conferred upon him, and 
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has been and is still ready and willing to act as such, but although the last 
date of the said deed of submission is dated [state date], the said F. has refused 
or neglected to accept office, and has for a period of days failed to 
act as arbiter under the said deed of submission: Therefore and in respect 
that it is necessary to proceed to have the compensation payable to the said 
D. E. in the circumstances above narrated fixed and ascertained, I do hereby, 
in virtue of the powers contained in the Lands Clauses Consolidation (Scotland) 
Act, 1845, nominate and appoint the said G. to be sole arbiter to act for 
both parties, that is, on behalf of the said D. EF. and me, and to fix and 
determine for both parties the purchase-money and compensation to be paid by 
me for and in respect of the said land and others taken or to be taken as 
aforesaid, and for all injury or damage occasioned through the taking of the 
said land and others, and with all the powers conferred on arbiters by the Acts 
of Parliament before mentioned or referred to: And I consent to registration 
hereof for preservation and execution.—In witness whereof. 


VII. NOMINATION OF ARBITER TO ACT FOR BOTH PARTIES, 
BY ONE PARTY ON FAILURE OF THE OTHER PARTY 


TO APPOINT 
I, A. [name and designation], considering that under the provisions of the 
[here recite the statutes], the Company on the day of 


19 , gave notice to me that they required for the purposes of 
their undertaking certain land described in the said notice,'and delineated on 
the plan annexed thereto: Further, considering that before the said company 
had issued their warrant to the Sheriff of the said county to summon a jury in 
respect of the matter of the said lands, I intimated to them by notice in writing 
my desire to have the amount of compensation payable to me for the said land 
settled by arbitration: Further, considering that by writing under my hand 
dated the day of 19 , I appointed B. [destgnation] 
to be arbiter on my behalf to determine the amount of purchase-money and 
compensation to be paid by the said company for my said land, or the interest 
therein which Lam entitled to sell and convey under the said Acts, and also 
the amount of damage, if any, to be sustained by me by the reason of the 
severing of the land taken from my other lands, or otherwise injuriously 
affecting such lands by the exercise of the powers of the said Acts: And now 
seeing that on the day of 19 , I gave notice in writing 
to the said company of the said appointment, and requested them within 

days from the date of said notice to appoint an arbiter to act on 
their behalf in the said matters, and that the said ~ days have elapsed 
since the time of the said notice and request, and that the said company have 
failed to appoint an arbiter to act on their behalf: Therefore I do hereby 
appoint C. [designation] to act both on my behalf and on behalf of the said 
company in the matters foresaid, with all the powers, rights, and privileges 
conferred on arbiters by the said Acts.—In witness whereof. 


VIII. FORM OF NOMINATION OF ARBITER BY CLAIMANT WHERE 
FIRST AND SECOND NOTICES HAVE BEEN SERVED 


I, A. [designation of claimant], considering that by (first) notice to treat 
dated the day of 19 , B., secretary of the 
Company, in pursuance of the [here recite the statutes under which the land is 
to be compulsorily acquired], gave notice to me that the said company, as 
authorised by the said Acts [or as the case may be], required to purchase and 
take the land or property described in the said notice, and delineated or 
coloured on the map or plan delivered therewith, extending to [here specify 
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extent and describe as in notice]: And further, considering that by (second) 
notice to treat, dated the day of 19 -, the ‘said B., 
secretary of the said company, also in pursuance of the said recited Acts, 
further gave me notice that the said company, authorised as aforesaid, required 
to purchase and take the land or property delineated and coloured on the 
map or plan delivered therewith, extending to [here specify extent and describe as 
tm notice]: Further, considering that C. [designation], for and as duly autho- 
rised by me and on my behalf, caused to be served on or delivered to the said 
B., as secretary foresaid, the following notice and claims in respect of the said 


respective notices, namely (First), a notice and claim dated 19s 
stating that the ground to be acquired as aforesaid, conform to the notice and 
plan first above mentioned, extending as aforesaid to , formed part 


[here describe whole subjects], and that in respect the said land desired to be 
acquired by said notice to treat cannot be severed from the remainder of the 
said property belonging to me without material detriment thereto I claimed 
for the whole of the said property the sum of £ ; or otherwise that 
in the event of its being found that the said company are only bound to take 
the said embraced in the said first notice and relative plan, 
I claimed for the said , and for all severance and other 
damage to the said other land and property belonging to me, the sum of 
£ : (Second) A claim dated 19 , stating that the 
ground desired to be acquired under the said second notice likewise forms 
part of land belonging to me, and extending as aforesaid to 

[here insert extent], and that I in respect that the said [the 
ground to be acquired| which the said company represent they further require 
to purchase and take, as set forth in the said second notice and relative plan, 
cannot be severed as aforesaid without material detriment to the remainder of 
the said property belonging to me, claimed for the whole of the said property 
the sum of £ ; or otherwise, for the said [ground 
in second notice] I claimed therefor, and for all severance and damage to my 
said other land and property, loss of light and air, and through the said other 
land and property being affected by the execution of the company’s works 
[or otherwise, as the case may be], as well as all general compensation to me by 
and through the company taking the said [ground in second 
notice], in addition to the sum claimed in the claim first above mentioned, the 
sum of £ : And I intimated to the said B., as secretary foresaid, 
that in the event of the company not agreeing to pay the sums embraced in 
the said two claims, I desired that the subject thereof be settled by arbitration in 
terms of the “ Lands Clauses Consolidation (Scotland) Act, 1845,” and the other 
Acts applicable to the matter: And now seeing that the said company has not 
agreed and is uot willing to pay the said sums embraced in the said two claims, 
Therefore take notice that I have nominated and appointed, as I do hereby 
nominate and appoint, C. [designation] to be the arbiter on my behalf for 
settling the questions of disputed compensation, and that in terms of the 
“Lands Clauses Consolidation (Scotland) Act, 1845”: And having of the 
date hereof delivered or caused to be delivered to the said C. a duplicate of 
this deed of nomination and submission, I hereby require you either to concur 
with me in the nomination and appointment of the said C. as sole arbiter, or 
otherwise to name another person to act as arbiter on your part along with the 
said C., for the settlement of the said question of disputed compensation: And 
I further give you notice that in the event of your failure in the premises for 
the space of fourteen days after receipt of a duplicate hereof, I shall nominate and 
appoint the said C. as arbiter to act on behalf of both parties, that he may 
proceed forthwith to hear and determine the matter in dispute between us, all 
in terms of the foresaid “ Lands Clauses Consolidation (Scotland) Act, 1845.” 
—In witness whereof. 


30 
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S 


FORM OF NOMINATION BY PROMOTERS FOLLOWING ON 


FOREGOING 
We, the Company, incorporated by Act of Parliament, 
in pursuance of the provisions of the [here state the incorporating 


Act], and Acts of Parliament incorporated therewith, do hereby nominate and 
appoint A. [designation] as arbiter on our part, to whom and to B. [designation], 


the arbiter nominated and appointed by (the claimant), conform to 
deed of nomination and submission and requisition executed by the said 

(the claimant) of date the day of 19 , but 
in whose nomination as sole arbiter we, the said Railway Company, 


do not concur, we hereby submit and refer all claims competent to the said 

(the claimant) in respect of the land taken by us from the said 

(the claimant) for the purpose of the railways and works author- 

ised to be constructed by the said Act [here insert the title 

of the Act],and of the damage, if any, to be occasioned to him (the claimant) 

by the taking of such land, or by construction of the said railways and works 

thereon, with full power to determine whether the said land taken by us from 

(the claimant) can be severed from the remainder of the 

property belonging to him (the claimant) without material detriment thereto, 

and that in terms of the [here insert the title of the Act] and “ Lands 

Clauses Consolidation (Scotland) Act, 1845,” and with all the powers thereby 
conferred upon arbiters. 


Dated at this day of 19 


(Signed) Cae 
Secretary of the Company. 


IX. FORM OF DEED OF NOMINATION AND SUBMISSION UNDER 
THE LANDS CLAUSES ACTS AND THE EDINBURGH 
IMPROVEMENT ACT, 1894 (OR ANY OTHER LOCAL OR 
PRIVATE ACT) 


This deed of nomination and submission, entered into between A., B., & 
C. [designation of promoters] (hereinafter called the first parties), of the first 
part, and D. [designation] (hereinafter called the second party), of the second 
part, witnesseth that whereas, in execution of the [Edinburgh Improvement 
Act, 1894] [or any other local or private Act, as the case may be], and under the 
powers and provisions of the said Act, and of the Lands Clauses Acts incor- 
porated therewith, the first parties gave notice to the second party that they 
required to purchase and take the lands or other property delineated and 
described in the map or plan delivered along with the notices, dated ‘ 
served on the second party, and thereon coloured , containing 
[here state the extent of the subjects to be compulsorily acquired] imperial 
measure, or thereabouts; and which lands or other property are’ situated in 
[here state the parish, city parish, city and county, as the case may be], and are 


numbered on the plans, and in the book of reference of work number 
, deposited with reference to the said Edinburgh Improvement 


Act, 1894 [or otherwise, as the case be]; and the first parties also demanded 
from the second party the particulars of his estate and interest in such land or 
other property, or any part thereof, and of the claim to be made by him in re- 
spect thereof, allas the said notices in themselves more fully bear: And whereas, 
in compliance with said notice, the second party, by claim dated ? 
stated that he was proprietor of [here describe subjects in respect of which 
claim made], as described in the said claim, forming parts of the lands or other 
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property marked No. on the said plans, and that he claimed therefor the 
sum of £ : And whereas the said parties have not agreed as to 
the amount of compensation to be paid by the first parties to the second party 
in respect of said lands, and have in terms of the foresaid Acts agreed to refer 
the same to arbitration: Therefore the first parties hereby nominate and 
appoint IDR [ designation] as their arbiter in terms of the Lands Clauses Con- 
solidation (Scotland) Act, 1845, and the Acts amending the same, and the 
second party hereby nominates and appoints F. [designation] as his arbiter in 
terms of the said last-mentioned Acts, with the whole powers conferred upon 
arbiters by the said last-mentioned Acts: And the parties hereto hereby sub- 
mit and refer to the amicable decision and decree-arbitral of the said E. and 
F., and of any arbiter to be nominated or appointed in terms of the said Lands 
Clauses Acts in place of either arbiter who may die or become incapable, and 
of the oversman to be appointed by such arbiters in terms of the said Acts, to 
fix the value of the second party’s right, estate, and interest in the said lands 
or other property, and the compensation to be paid to him in respect thereof : 
And the parties hereto consent to the registration hereof, and of the proroga- 
tions and interim and final decreets-arbitral to follow hereon, for preservation 
and execution.—In witness whereof. 


X. NOMINATION OF ARBITERS UNDER LANDS CLAUSES AND 
BURGHS GAS SUPPLY (SCOTLAND) ACT, 1876 


Submission by the Town Council of the Royal Burgh of , as 
Commissioners under mentioned, and The Gas Light Company 
Limited. 

Dated and 19 
This deed of nomination and submission, entered into between the town 
council of the royal burgh of , as the commissioners for executing 

“The Burghs Gas Supply (Scotland) Act, 1876,” in the said burgh, hereinafter 

called the first party, and The Gas Light Company Limited, 

hereinafter called the second party, witnesseth that whereas the said 
first party, by notice dated the day of 19, intimated 


to the second party that the said Act had been adopted in the said burgh, and 
that they were willing to buy or to treat for the purchase of the undertaking 
of the second party, and of all the rights, powers, and privileges, and all the 
lands, premises, works, and other property of the second party, and desired to 
be informed whether the second party were willing to sell and transfer the 
saine to the first party, on such terms as might be agreed upon between the 
said parties, all in terms of secs. 20 and 21 of the said Act; and whereas the 
second party, acting in terms of the conditions and regulations under which 
their company was registered as a limited company, and also in terms of the 
said sec. 20 of the foresaid Act, held two special general meetings on the 

day of 19 , and the day of there- 
after, and unanimously adopted the following resolutions :— 

“T, (1) That the directors of the company be empowered to receive any offer 
for the purchase of the undertaking of the company, and all rights, powers, and 
privileges, and all the lands, premises, works, and other property of the company, 
but subject to all the liabilities attached to the same at the time of purchase, 
which the commissioners for executing ‘The Burghs Gas Supply (Scotland) 
Act, 1876,’ may see proper to make to the company ; and in the event of such 
an offer being received, that the directors consider and report as to the same to a 
general meeting of the shareholders of the company ; and (2) that in the event 
of the commissioners not making such an offer, the company, acting in response 
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to the notice received from the commissioners, agree to sell the undertaking 
and others aforesaid to the commissioners on terms to be fixed by arbitration, 
in the manner and under the provisions as to the expenses of the arbitration, 
all as provided by the ‘Lands Clauses Consolidation (Scotland) Act, 1846’: 

“TJ, That in the event of arbitration being resorted to, the directors be 
authorised to name an arbiter on behalf of the company, and generally to take 
such steps in following out the arbitration as they may consider necessary in 
the interests of the company” : 

And whereas the first party, at a meeting held on the day of 

19 , resolved not to make an offer for the purchase of the 

said undertaking, but to purchase the same from the second party on terms to 
be fixed by arbitration, in the manner provided by the Lands Clauses Con- 
solidation (Scotland) Act, 1845, respecting matters thereby directed to be 
settled by arbitration, and the second party have agreed to sell the same on 
terms to be fixed as aforesaid and in the manner foresaid: And now seeing 
that for the purpose of appointing the said arbiters the parties have agreed to 
execute these presents: Therefore the first party hereby nominate and appoint 
A. B. [designation] as their arbiter, and the second party hereby nominate 
and appoint C. D. [designation] as their arbiter, in terms of the said Lands 
Clauses Consolidation (Scotland) Act, 1845, with the whole powers conferred 
upon arbiters by the said Act, and under the same provisions as if these 
appointments had been made under the said Act; and both parties do hereby 
submit and refer to the amicable decision and decree-arbitral of the said A. B. 
and C. D., and of any arbiter who may be nominated and appointed in terms 
of the said Lands Clauses Consolidation (Scotland) Act in place of either of 
the said arbiters who may die or become incapable, and of the oversman to be 
appointed by such arbiters in terms of the said Act, the terms upon which the 
foresaid undertaking, and all the rights, powers, and privileges, and all the 
lands, premises, works, and other property of the second party, are to be pur- 
chased by the first party from the second party: Declaring, notwithstanding 
anything in the said Lands Clauses Consolidation (Scotland) Act, 1845, that 
although the said arbiters shall fail to make their award within twenty-one 
days after the last date hereof, or within such extended time as may have 
been appointed for that purpose, or although the said arbiters or their oversman 
shall for three months fail to make their or his award, the foregoing submis- 
sion shall nevertheless remain in full force and effect as regards the whole 
matters therein submitted until the same are fully determined: And both 
parties consent to the registration hereof, and of any decree-arbitral to follow 
hereon, for preservation and execution.—In witness whereof. 


XI. FORM OF ACCEPTANCE OF OFFICE BY ARBITERS, NOMINA- 
TION OF OVERSMAN, AND APPOINTMENT OF CLERK, 
ETC., INDORSED ON SUBMISSION 


We [E. and F.], both designed in the foregoing deed of nomination and 
submission, do hereby accept of the office of arbiters thereby conferred upon us: 
And before entering on the matters referred to us, we nominate G. [designation | 
to be oversman, and H., [designation] to be clerk, in the said reference: Further, 
we hereby prorogate and extend the time for fixing and determining the 
matters submitted to us till the lapse or termination of the period of three 
months allowed by “The Lands Clauses Consolidation (Scotland) Act, 1845,” 
to arbiters for giving their awards in matters of arbitration: And we appoint 
the claimant to give in a written statement of his claims within ten days from 
the last date hereof; and, on being lodged, allow the promoters to see and 
answer the same within ten days thereafter,—In witness whereof. 
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XII. FORM OF ACCEPTANCE BY ARBITERS, WITH NOMINA- 
TION OF OVERSMAN AND APPOINTMENT OF CLERK BY 
SEPARATE MINUTE 


I, H. K., residing at L., arbiter appointed by A. B. of C., conform to 


nomination by [ ], dated [ lyvand EM N, of O% 
arbiter appointed by the E. & F. Company, conform to nomination by them 
dated , do hereby accept of the office of arbiters conferred on 


us as aforesaid ; and before entering on the matters referred to us, we do hereby 
nominate and appoint C. [designation] to be oversman, in terms of the 
26th section of the Lands Clauses Consolidation (Scotland) Act, 1845: 
Further, we nominate and appoint D. [designation] to be clerk to the 
submission, and prorogate and extend the time for fixing and determining 
the matters referred to us till the lapse or termination of the three 
months allowed by “The Lands Clauses Consolidation (Scotland) Act, 
1845,” to arbiters for giving their awards in matters of arbitration.—In 
witness whereof, etc. 


XIII. FORM OF ACCEPTANCE BY OVERSMAN 


I, A., designed in the foregoing minute, do hereby accept of the nomination 
and appointment of oversman therein contained, and agree to act as such.—In 
witness whereof. 


XIV. ORDER FOR CLAIMS AND ANSWERS 


Edinburgh, , 19 .—The arbiters appoint the claimant to 
lodge a condescendence and claim within ten days from this date, and the 
respondents to lodge answers thereto within ten days thereafter. 

(Signed) A. B. 
(Signed) CD: 


XV. FORM OF ORDER FOR ADJUSTMENT 


Edinburgh, , 19 .—The arbiters appoint the parties respect- 


ively to adjust their pleadings within four days each from this date. 
(Signed) ASB: 
(Signed) Cab: 


XVI. FORM OF INTERLOCUTOR BY THE ARBITER ORDERING 
THE CLOSING OF THE RECORD 


Edinburgh, , 19 .—The arbiters close the record upon the 
claim and answers Nos. and of process: Allow the claimants 
a proof of their averments and the respondent a conjunct probation, and ap- 
point the proof to proceed before them within , Edinburgh, on 

the day of 19 , at o’clock after- 
noon, and succeeding days: Further, the arbiters respectfully recommend to all 
Courts of law and judges possessing jurisdiction, to grant warrant for citing 
witnesses on the application of either party. 
(Signed) A. B. 


(Signed) Cro, 
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XVIL FORM OF ORDER DISCHARGING DIET OF PROOF, APPOINT- 
ING PROOF OF NEW, AND ORDERING INSPECTION OF 
GROUND 


Edinburgh, 19 .—The arbiters of consent discharge the diet of 
proof appointed by the interlocutor of 19 ; of new appoint the 
proof to proceed before them within [here state the place and time], 
and succeeding days; and appoint the inspection of the ground to take place 
at -  o’clock on the day of 19 : Further, the 
arbiters respectfully recommend to all Courts of law and judges possessing 
jurisdiction, to grant warrant for citing witnesses on the application of either 
party. (Signed) A.B. 

(Signed) C.D. 


XVIII. FORM OF JOINT MINUTE OF PARTIES CONSENTING TO 
OVERSMAN SITTING WITH ARBITERS, EVIDENCE BEING 
TAKEN IN SHORTHAND, AND INSPECTION OF LOCUS, 
ETC. 


Joint Minute for Parties in the Arbitration between A., claimant, 
and B., respondent. 


Parties agree that the oversman shall be present at the inspection, proof, 
and hearing before the arbiters; that the evidence shall be taken down in 
shorthand, and the shorthand writer’s notes be accepted as a true record of the 
proceedings ; and that in the event of the arbitration being devolved on the 
oversman, such proceedings shall be held to have taken place before the overs- 
man, who shall be entitled, if he thinks proper, to give his award without 
further proof or hearing: Further, that in considering their award the arbiters 
shall, if they think fit, be entitled to meet and confer with the oversman ; and 
in the event of a devolution, the arbiters may, if they so agree, state their 
respective opinions to him.—In respect whereof. 

. C. D., Agent for Claimant. 
E. F., Agent for Respondent. 


XIX. ORDER APPOINTING MEETING TO INSPECT GROUND 


[ Place and date].—The arbiter appoints parties and their agents to meet 
him on , at o’clock, to inspect the land [or subjects]. 


XX. MINUTE OF PROROGATION BY THE PARTIES 


I, A. B. of C., and we, the E. & F, Company, considering that by 
nomination of arbiter dated the day of , 1, the said 
A, B., nominated and appointed H. K., residing at L., to be arbiter, and that 
by another nomination of arbiter dated the day of » we, 
the said K. & F. Company, nominated and appointed M. N. of O. to be 
arbiter along with the said H. K., to fix and determine the matters set forth 
in the said two nominations; and seeing that the said two arbiters have not 
yet determined the matters referred to them as aforesaid, and that we have 
agreed to grant these presents: Therefore we do hereby prorogate and extend 
the time for the said arbiters determining the foresaid matters referred to them 
till the lapse of three months from and after the last date hereof: And I, the 
said A. B., do hereby of new nominate and appoint the said H. K., and the 
said K, & F. Company do hereby of new nominate and appoint the said M. N. 
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as arbiters for us respectively to fix and determine the said matters accordingly, 
renewing hereby the whole powers and clauses contained in the said nomina- 
tions, which are here held as repeated brevitatis causa: And we bind and . 
oblige ourselves respectively to implement any decree-arbitral to be pronounced 
by the said arbiters or their oversman in the premises.—In witness whereof. 


XXI. MINUTE OF PROROGATION INDORSED ON SUBMISSION 
_ (1) By rae Parris 


We, A. and B., the parties named and designed in the foregoing minute 
of reference, do hereby extend the time for determining the matter submitted 
till the lapse or termination of three months from and after the last date 
hereof.—In witness whereof. 


(2) By tue ArRBITERS 


We, C. and D., the arbiters named and designed in the foregoing reference, 
do hereby extend the time for fixing and determining the matter submitted to 
us till the lapse or termination of the three months from and after the last 
date hereof allowed by “The Lands Clauses Consolidation (Scotland) Act, 
1845,” to arbiters for giving their awards in matters of arbitration; and of new 
nominate F., above designed, to be our oversman, in terms of the said Lands 
Clauses Act.—In witness whereof. 


XXII. FORM OF DEVOLUTION BY THE ARBITERS ON 
THE OVERSMAN 


We, A. [designation] and B. [designation], arbiters nominated and appointed 

by deed of submission between C. and D. [designations], dated and 

days of 19, considering that we have differed in 

opinion as to the matters referred to us, do hereby devolve the submission on 
E. [designation], the oversman already chosen by us.—In witness whereof. 


XXIIL NOTES OF PROPOSED FINDINGS BY THE OVERSMAN 
In the Reference between A. [designation] and B. [destgnation]. 


Edinburgh, 19 .—Having considered the record and evidence, 
having viewed the property and other subjects in the neighbourhood as sug- 
gested by both parties, and having heard counsel [or as the case may be], I 
propose to find that the sum due by A. to the claimant [here name and design 
claimant| for the value of the subjects taken, and for all loss and damage 
caused to the claimant by and in consequence of the taking of the said 
subjects, is £ : I allow representations against these proposed findings 
to be lodged within [eight days] from the date hereof. 

(Signed) A. 


XXIV. FORM OF INTERLOCUTOR BY OVERSMAN ALLOWING 
ANSWERS TO REPRESENTATIONS 


Edinburgh, 19 .—The oversman allows the respondent, if so 
advised, to lodge answers to the representations made by the claimant [or as 
the case may be| against his proposed findings within eight days from this 
date. (Signed) A. 
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XXV. FORM OF INTERLOCUTOR BY OVERSMAN EXTENDING 
TIME FOR LODGING ANSWERS TO REPRESENTATIONS 


Edinburgh, 19 .—The oversman of consent extends the time 
allowed to the respondents [or as the case may be] for lodging of answers to the 
representations made by the claimant [or as the case may be] against his pro- 
posed findings for six days from this date. (Signed) A. 


XXVI. FORM OF INTERLOCUTOR BY OVERSMAN APPOINTING 
HEARING ON THE REPRESENTATIONS 


Edinburgh, 19 .—The oversman appoints , at 
o’clock afternoon, within , to hear the parties on the representations 
by the claimants [or as the case may be] against his proposed findings, and the 


answers thereto for the respondents [or as the case may be]. 
(Signed) A. 


XXVIII. FORM OF INTERLOCUTOR BY OVERSMAN DISPOSING 
OF REPRESENTATIONS AND ANSWERS 


Lidinburgh, 19 .—The oversman having heard the counsel [o7 as 
the case may be| on the representations and answers lodged, adheres to his 
proposed findings (with the exception of [here state alterations on or additions 
to findings, if any]), and instructs the clerk to prepare his award in accordance 
with the findings, with the alterations or additions above mentioned. 

(Signed) A. 


The foregoing forms can be adapted to an arbiter or arbiters, according as 
circumstances may require, by the insertion of the word arbiter or arbiters 
instead of oversman. 


XXVIII. STYLE OF PETITION TO COURT OF SESSION FOR 
WARRANT TO CITE WITNESSES AND HAVERS 


Petition of A. B. for Diligence to cite Witnesses and Havers. 


Unto the Right Honourable the Lords of Council and Session, 
The petition of A. B., residing at : 


Humbly sheweth,— 


That on or about the day of , a submission under the 
Lands Clauses Consolidation (Scotland) Act, 1845, was entered into between 
the petitioner and the Company as to the value of certain 
subjects know as » situated at , and belonging to the 
petitioner, which have been taken by the said Company in 
connection with the [specify wndertaking|], whereby C. D., land valuator, 

, was nominated as arbiter for the petitioner, and E. F., land 
valuator, , as arbiter for the said Company. 

That of this date the said C. D, and E. F, accepted of the office of arbiters 
conferred on them respectively by the petitioner and the said 
Railway Company, and nominated and appointed G. H., advocate, Edinburgh, 
to be oversman in said reference, and also appointed I., Solicitor before the 
ae Courts of Scotland, Edinburgh, to be clerk and assessor in the 
reference, 
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That after sundry procedure the said arbiters of this date issued an order 
allowing a proof, and they have of this date pronounced the following order :— 


“ Kdinburgh, .—The arbiters appoint the claimants to commence 
the proof allowed by their interlocutor on , within the 
on the day of 19 , at 10 o’clock forenoon, 


’ 
and to be followed by the respondents on the completion thereof; and in the 
event of the whole proof not being completed on that day, to be continued on 
the following Monday ; and the arbiters respectfully recommend the Lords of 
Council and Session and the Sheriffs of the Lothians and Peebles and County 
of Fife to grant warrant for citing witnesses and havers on the application of 
the parties. (Signed) Pte 


That it is now necessary to obtain diligence for the citation of havers and 
witnesses for the purpose of said proof ; that it is expedient that the documents 
called for from the havers should be produced prior to the diet for proof, and 
the petitioners beg respectfully to suggest the appointment of a commissioner 
to receive all productions in the said submission. 

The specification of the documents sought to be recovered by your peti- 
tioners is annexed hereto, and has been submitted to and approved of by the 
said arbiters, conform to deliverance by them thereon. 

May it therefore please your Lordships to appoint a commissioner to 
receive all papers and productions from havers, and to grant warrant to 
messenger-at-arms and sheriff-officers for the citation of havers to appear 
and produce on oath all the documents called for in the specification 
annexed hereto before the commissioner aforesaid, and that at such 
time and place as he may fix for that purpose; and also to grant warrant 
in ordinary form for the citation of havers and witnesses on behalf of 
the petitioners to appear before the said arbiters within the 
on the day of 19, at ten o’clock forenoon, and 
on the and in the event of the whole proof not 
being completed on that day, or such other day or days, and in such 
place or places, as the said arbiters may direct and appoint for taking 
said proof; and in the event of the failure of such havers and witnesses 
to appear in terms of the citation under such diligence, to grant warrant 
for letters of second diligence at the petitioner’s instance against them 
in common form ; or to do further or otherwise in the premises as may 
appear just. 

According to justice, etc, 


XXIX. JOINT MINUTE THAT CERTAIN SUBJECTS BE HELD AS 
INCLUDED IN NOTICE TO TREAT 


A., for claimant, and B., for respondent, concurred in stating to the arbiters 
and oversman that [describe subjects to be included] shall be held as included in 
the respondent’s notice to treat of [specify date], and shall be dealt with accord- 
ingly in this reference. 


XXX. JOINT MINUTE DEFINING EXTENT OF GROUND TO 
BE VALUED 


A,, for claimants, and B., for respondents, concurred in stating that they had 
agreed that notwithstanding the extent of ground stated in the notice to treat, 
that for the purpose of valuation the extent of ground taken from the claimants 
is to be held to be [describe extent]. 
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XXXL JOINT MINUTE ELIMINATING PORTION OF MATTERS 
REFERRED FROM THE REFERENCE 


A., for the claimants, and B., for the respondents, concurred in stating to the 
arbiters [or arbiters and oversman] that an agreement had been arranged 
between the claimants and the respondents in regard to [shortly state the matters 
or subjects to be eliminated], in terms of a draft initialled by the agents [or 
counsel] and now put in process, and that therefore all further questions 
relating to said [matters or subjects] are eliminated from the reference. 


[Signatures of Agents or Counsel. | 


XXXII. MINUTE REQUESTING PRESENCE OF OVERSMAN AT 
PROOF AND DEBATE, AND INTERLOCUTOR THEREON 


A., for B., and C., for D., concurred in requesting the oversman to be present 
and take part in the hearing of evidence and discussion in the arbitration. 


[Signatures of Agents or Counsel. | 


INTERLOCUTOR WITH REFERENCE TO THE ABOVE MINUTE 


[ Date|.—The arbiters hereby request the attendance of , the 
oversman in the reference, at the diet of proof to be held in on 
the (and succeeding days), and at the hearing of evidence 


to follow thereon ; and ordain the clerk to send a copy of this interlocutor to 
the oversman. 
[Signatures of Arbiters. | 


XXXII FORM OF MINUTE OF PROROGATION AND RENEWED 
: APPOINTMENT OF ARBITERS 


I, A. B. [design him], of the first part, and hereinafter referred to as “the 
first party,” and I, C. D. [design him, or if a public company, recite incorporating 
Act], of the second part, and hereinafter referred to as ‘“‘ the second party,” 
considering that by nomination of arbiter dated. 1902, I, the first 
party, nominated and appointed E, F. [design him] to be arbiter on my part 
for the settlement of the question of disputed compensation referred to in the 
said nomination of arbiter, and that by minute of nomination of arbiter dated 

1902, I [or we], the second party, nominated and appointed G. H. 
as arbiter on my [or our] part for the settlement of the said question of 
disputed compensation : And considering, further, that the said E. F. and G. H., 
by minute dated 1902, accepted of the office of arbiter to which 
they were respectively appointed as aforesaid, and appointed I. J. [design him] 
to be oversman, and K. L. [destgn him] to be clerk and legal assessor, and pro- 
rogated the time for making an award until the lapse of the period of three 
months allowed by “The Lands Clauses Consolidation (Scotland) Act, 1845,” 
and that the said I. J., by minute dated 1902, accepted of the office 
of oversman : And considering, further, that the foresaid period of three months 
will lapse on the 1902, and in respect that the matters submitted 
to the said arbiters for determination are not yet ripe for judgment, we, the 
parties to the arbitration, have agreed to prorogate and extend the same in 
manner underwritten: Therefore I, the said A. B., and I [or wel, the said 
C. D., do hereby prorogate, extend, and continue the said arbitration, with the 
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whole procedure that has taken place therein, and that till the lapse or 
termination of three months from and after the said 1902 [z.e. date 
of expiry of said statutory three months]; and I, the said A. B., do hereby of 
new nominate and appoint the said E. F. to be arbiter on my part, and I [or 
we], the said C. D., do hereby of new nominate and appoint the said G. H. to 
be arbiter on my [or our] part, for the settlement of the said question of 
disputed compensation before referred to ; and we of new submit and refer the 
said question, and renew hereby the whole powers and clauses conferred by or 
contained in the said nominations, which are here held as repeated brevitatis 
causa.—In witness whereof. 


XXXIV. PROROGATION ON PAPER APART 


We, A. and B., arbiters nominated and appointed by minute of prorogation 
and renewed appointment between C. and D., dated , do hereby 
accept the office of arbiters conferred on us, extend the time for fixing 
and determining the matter submitted till the lapse or termination of the 
three months allowed by the ‘Lands Clauses Consolidation (Scotland) Act, 
1845,” to arbiters for giving their awards in matters of arbitration, and of new 
nominate to be our oversman, in terms of the said Lands Clauses Act, 
and appoint to be clerk.—In witness whereof. 


XXXV. DEVOLUTION BY ARBITERS TO AN OVERSMAN ON 
PAPER APART 


We, A. and B., arbiters nominated and appointed by minute of reference 
between C. and D. dated , considering that we have differed in 
opinion as to the matters referred to us, do hereby devolve the said reference 
on E., the oversman appointed by us conform to our minute of nomination 
dated the day of 


XXXVI. FORM OF NOTES OF PROPOSED FINDINGS WHERE 
THERE IS AN ALTERNATIVE AWARD 


Notes of Proposed Findings in the Reference between A. B. and C. D. 


Edinburgh, 1902.--The oversman having considered the claim 
and answers and whole proceedings, and having heard the evidence adduced, 
and the arguments of counsel [or agents, as the case may be] for the parties, 
proposes to find that [here insert the proposed findings]: Further, he proposes 
to find that the claimant is entitled to the sum of £ as compensa- 
tion for the taking by the respondents of the subjects above set forth, and for 
all loss and damage to the remaining lands of the claimant, or otherwise in 
connection therewith : 

In the event of its being held by a Court of competent jurisdiction that 
the respondents are only bound to take the land contained in their notice to 
treat, then and in that case he proposes to find that the claimant is entitled to 
the sum of £ as compensation for the taking by the respondents 
of the subjects comprised in the notice to treat dated 10ie% 
and for all loss and damage to the remaining lands of the claimant, or other- 
wise in connection therewith : , 

Further, allows either party to lodge representations against these pro- 
posed findings with the clerk to the reference within fourteen days from this 
date. (Signed) EK, F. 
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XXXVII. DECREE-ARBITRAL BY AN OVERSMAN 


I, C., oversman as after mentioned, considering that by minute of reference 
dated , entered into between A., on the first part, and B., on 
the second part, on the narrative that by statutory notice to treat dated the 

, the second party, in pursuance of the provisions of the Acts 
[here describe the Acts under which the notice to treat proceeded], and other Acts 
of Parliament relating thereto, intimated to the first party that the second 
party required to purchase and take the land or property of [here describe the 
land or property as contained in the notice to treat and minute of reference |, 
and which statutory notice to treat set forth that the said ground had been 
duly marked and surveyed as required by the said Acts: And that whereas 
the first party put in a claim specifying the lands and others of which he was 
owner or otherwise interested, and his claim, and that in answer to the said 
notice, which claim is dated , was duly received ; and 
further, considering that the parties thereto not having agreed as to the 
amount of purchase-money and compensation to be paid by the second party 
to the first party for and in respect of his taking the said land and others, 
and for damage by severance, detour, or otherwise, sustained or to be sus- 
tained by the first party as owner of his adjacent property not taken; and 
further, that the parties had agreed to nominate and appoint arbiters to whom 
the questions between them might be referred, the said A., as owner foresaid, 
did nominate and appoint D. to be arbiter on his part, and the said B. nomin- 
ated and appointed E. to be arbiter on his part, to fix and determine the purchase- 
money and compensation to be paid by the said B, to the said A. for and in 
respect of the said lands and others taken or to be taken as aforesaid, and for all 
injury or damage by severance or otherwise as aforesaid, with all the powers 
conferred upon arbiters by the Acts of Parliament before mentioned or referred 
to, and in particular with power to the said arbiters to appoint an oversman, 
for the purpose of fixing or determining the before-mentioned questions in the 
event of the said arbiters differing in opinion: Further, considering that by 
minute of acceptance dated , the said D. and the said E. accepted of 
the office of arbiters conferred on them by the said minute of reference, and 
prorogated and extended the time for fixing and determining the matters referred 
to them till the lapse or termination of the three months allowed by “The 
Lands Clauses Consolidation (Scotland) Act, 1845,” and by minute dated 

, annexed to the said minute of reference, the said D. and 
the said E. nominated and appointed me to be oversman, and F. [design him] 
to be clerk ; Further, considering that by minute of acceptance dated 
, also annexed to the said minute of reference, I accepted of the 
nomination and appointment as oversman, and agreed to act as such: Further, 
considering that the said arbiters duly proceeded in the exercise of their duties 
and considered the said minute of reference, with the whole productions made 
in the process, and the whole proceedings in the said reference, inspected the 
said lands and others in presence of the parties or their agents, and heard the 
proof led and debate thereon [and that I also, at the request of parties, inspected 
the said lands and others in presence of the parties or their agents, and was 
also present when proof was led, and took part in the hearing of evidence, and 
in the debate thereon, ¢f such was the case]: Further, considering that the 
said arbiters, having differed in opinion as to the matters submitted to them 
by minute of devolution dated devolved the submission on 
me, the oversman already chosen by them: And now seeing that I inspected 
the said lands and others, and have considered the record, the production, and 
the whole process in the said reference, and the evidence led at the said proof 
and have heard counsel in the whole matter: And also that I issued notes of 
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my proposed findings [and considered the representations lodged, if this be so]: 
Therefore I do hereby. pronounce my decree-arbitral as follows, namely : 
I hereby find due and payable by A. to B., as the full purchase-money 
and compensation for and in respect of [here describe or refer to the land 
or property which is the subject of the reference], the sum of £ 
sterling, with interest thereon at the rate of 5 per cent. per annum from 
until payment ; and I decern accordingly: And further, I find the 
said B. liable to the said A. in the expenses incurred by him in the said arbi- 
tration and incident thereto; and I hereby award to the said A. the amount 
of expenses incurred as aforesaid at the sum at which the same shall be taxed 
by the Auditor of the Court of Session, to whom I hereby remit the account 
thereof for that purpose; and I decern and ordain the said B. to make pay- 
ment of the said expenses, taxed as aforesaid, to the said A.; and I also find 
the said B. liable to the said F., clerk to the reference, for his account of dis- 
bursements, and for his legal charges, in regard to the said reference, including 
the expense of this decree-arbitral, as the same shall be taxed by the Auditor 
of the Court of Session, to whom I remit his account thereof for that purpose ; 
and I direct the said minute of reference, and minutes thereto annexed, and 
these presents, to be registered in the Books of Council and Session for preserva- 
tion and execution, and I direct extracts thereof to be furnished to the said 
A. and B.: And I consent to registration hereof for preservation and execution. 
—In witness whereof. 


Note.—Where the lands are entailed, after the finding of the compensa- 
tion the following clause ought to be inserted :— 

But in respect the said lands are held by the said A. under a strict entail, 
I decern and ordain the said B., immediately upon receiving a valid disposition 
in his favour of the lands taken as aforesaid, to pay the said sum of £ 
into any one of the incorporated or chartered banks of Scotland, in terms of 
“The Lands Clauses Consolidation (Scotland) Act, 1845,” to the intent that 
the same may be invested or applied by or conform to the orders of the Court of 
Session, in terms of that Act, and be otherwise subject to the provisions thereof.! 


XXXVIII. FORM OF AWARD UNDER LANDS CLAUSES AND 
BURGHS GAS SUPPLY ACTS 


We, A. B. and C. D., arbiters nominated and appointed [narrate nomina- 
tion], having considered the claim and answers, joint minute for the parties, 
proof adduced, productions, and whole proceedings, fix the price to be paid by 
the respondents—the Town Council of the Royal Burgh of , as 
commissioners for executing the ‘“ Burghs Gas Supply (Scotland) Act,1876,” 
within said Burgh—to the claimants, the Gas Light Company 
Limited for the undertaking of the said company, and all the rights, powers, 
and privileges, and all the lands, premises, works, and other property of the 
company, except the stocks and others after mentioned, at the sum of £ : 
Fix that the said undertaking, rights, powers, privileges, lands, premises, works, 
and other property of the said company shall be taken over by the respondents 
at the foresaid price, under burden of payment by the respondents of the 
bonds granted by the said company, and in existence at the date of entry of 
the respondents, after specified, amounting in the aggregate to £ , 
and also under burden of the feu-duties or ground rents affecting said lands 
and premises: Fix the respondents’ entry to the said lands, premises, works, 
and others to have taken place as at , from which date the 
said lands, premises, works, and others shall be taken to have been held for 


See p. 479 for form of receipt for compensation found due to heir of entail and con- 
signed by him, 
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the respondents, and the said undertaking to have been carried on for their 
behoof: Fix and determine that the coal and other stocks on hand of the said 
company, outstanding accounts, and estimated quantity of gas sent out, shall 
be taken over and paid for by the respondents to the claimants at the amounts 
at which they are entered in the claimants’ balance-sheet of that date, namely, 
£ , but subject to deduction by the respondents from said sum of 
discounts, if any, and of bad debts: Appoint interest to be paid by the respond- 
ents to the claimants upon said price of £ and upon said sum 
of £ , less discounts, if any, and bad debts, at the rate of 4 per 
cent. per annum from said day of until paid: Find the 
respondents liable in expenses in terms of the statute: Remit the accounts of 
said expenses incurred to the claimants and to j i 
clerk to the reference, when lodged, to the Auditor of the Court of Session to 
tax and to report: Further, direct the clerk to prepare the necessary decree- 
arbitral (or if it be desired to make this a final award and decreet-arbitral, 
insert the appropriate clauses), 


XXXIX. ANOTHER FORM UNDER THE GAS SUPPLY ACTS 


We, A. B., civil engineer, arbiter nominated by and on 
behalf of the Joint Stock Gas Company Limited, and C. D., 
civil engineer, , arbiter nominated and appointed by the com- 
missioners of the Burgh of , incorporated under the Burgh 
Police (Scotland) Act, 1892, conform to nominations by the said 
Joint Stock Gas Company Limited and the said commissioners, both dated 
the day of 19, to fix and determine the price to be paid 
by the said commissioners to the said Joint Stock Gas Company 
Limited for the undertaking of the said company, in terms of and with the 
powers conferred upon arbiters by the Lands Clauses Acts: And we having 
accepted of the said submission, conform to our acceptance dated the 


day of 19 , and having prorogated the same, conform to our 
prorogation dated the said day of 19, considering 
that the said , Joint Stock Gas Company Limited having lodged 


a claim, and the said commissioners answers, we allowed the said 

Joint Stock Gas Company a proof in support of their claim, and to the said 
commissioners of the Burgh of a conjunct probation: Which 
proof was accordingly led in our presence: And that counsel being thereafter 
heard by us on the proofs, productions, and whole cause, we made avizandum : 
And now being well and ripely advised on the matters submitted to us, we do 
hereby give forth and pronounce our final decreet-arbitral as follows: (First) 


We fix and determine the value of the undertaking of the Joint 
Stock Gas Company Limited, including the house and cottage property 
belonging to the said gas company as valued by E. F., architect, , and 


that free of all obligations and incumbrances of every description except the 
feu-duties or ground rents which may affect the property, to be the sum of 
£ , payable on the day of 19, which is hereby 
declared to be the term of entry to the undertaking by the said commissioners, 
with interest on the said sum at the rate of 5 per cent. per annum from the 
said day of 19, till payment: In payment of which sum 
and interest we find the said commissioners liable to the said gas company : 
(Second) We find and direct that the said commissioners shall take over, at 
the valuation of G. H., engineer, , the whole of the stock in trade 
as at the said day of 19, consisting of coal, coke, tar 
liquor, and lime, and the wrought-iron pipes, fittings, fireclay goods, and tools 
in store: (Third) We find that no further capital expenditure is to be made 
by the said Joint Stock Gas Company Limited without the consent 
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of the said commissioners of the Burgh of : (Fourth) We find that the 
said commissioners of the Burgh of are liable in the expenses of the 
arbitration and incident thereto, as the same shall be taxed by the Auditor of the 
Court of Session ; and we decern and ordain both parties to implement and fulfil 
this decreet-arbitral in all points ; and we direct the same to be registered in the 
Books of Council and Session or others competent.—In witness whereof, 


XL. FORM OF CONSIGNATION RECEIPT FOR COMPENSATION 
FOUND DUE TO HEIR OF ENTAIL, AND CONSIGNED IN 
arene UNDER THE LANDS CLAUSES (SCOTLAND) ACT, 


[Place and date. | 


Received from A. [designation] the sum of £ , said to be the 
amount of the price and compensation payable by the said A. for portions of 
the entailed estate of and others, extending to or thereby, 


to B., the heir of entail in possession thereof, conform to decree-arbitral dated 

' 19 , by C., sole arbiter appointed by the said A. and B. by 
minute of agreement and deed of nomination and submission dated 
and 19 [or otherwise, as the case may be]; and which sum includes 
the sum of £ , being interest accrued thereon from to 
this date, and is now, in terms of “The Lands Clauses Consolidation (Scotland) 
Act, 1845,” deposited in the hands of the Bank, to the intent that 
the same shall be uplifted or applied under the authority of the Court of 
Session, in terms of the provisions of the said Act relating to lands taken from 
an heir of entail. 

[Signature of Manager, or Secretary, or Cashier of Bank. | 


XLI. FORM OF RECEIPT FOR COMPENSATION FOUND DUE TO 
AN HEIR OF ENTAIL AND CONSIGNED IN BANK, UNDER 
THE LANDS CLAUSES (SCOTLAND) ACT, 1845 


Received from A. [designation] the sum of £ , being the amount 
of the price and compensation payable by the said A. for a portion of the 
entailed estate of and others, extending to or thereby, 
belonging to B., heir of entail in possession thereof, conform to decree-arbitral 
dated 19 , by C., sole arbiter appointed by the said A. and B. by 
minute of agreement and deed of nomination and submission dated 
and 19 [or otherwise, as the case may be], and which sum includes 
the sum of £ , being interest accrued thereon from to 
this date, and is now, in terms of ‘‘ The Lands Clauses Consolidation (Scotland) 
Act, 1845,” deposited in the hands of the 3ank to the intent that 
the same shall be uplifted or applied under the authority of the Court of 
Session, in terms of the provisions of the said Act relating to lands taken from 
an heir of entail. 

[Signed by Heir of Entail or his Agent. | 


XLIL PETITION TO LORD ORDINARY FOR APPOINTMENT OF 
OVERSMAN, UNDER LANDS CLAUSES ACT 


Petition for O08 , for appointment of oversman, 
in submission Railway Company. 
Unto the Honourable the Lord Ordinary officiating on the Bills, 

The Petition of , Esq., of ‘ 

Humbly sheweth,-— 
That the petitioner having received a notice from the Railway 
Company, incorporated by an Act passed in the and years 
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of the reign of His Majesty, intituled “An Act” [insert title of Act], 
that the line of the said railway would pass through lands and premises in the 
county of , of which the petitioner is owner [or otherwise, as the 
case may bel, he gave in to , the agents for the said company, a 
claim for the value of the said lands, and for the compensation he required for 
the injury he would sustain by reason of the execution of the works authorised 
by the said Act; and he therein intimated that if his said claim should not 
be paid or accepted by the said company, it was his desire to have the amount 
of the said compensation settled by arbitration. That the said railway 
company, by nomination dated the of 19, nominated 
and appointed land surveyor, residing in , to be an 
arbiter, along with such arbiter as should be appointed by the petitioner, for 
settling and determining the compensation to be paid by the petitioner for 
the ground to be taken, used, and occupied under the said Act, and for the 
damage of every kind to be sustained by the petitioner in consequence of the 
works and other operations of the said railway company ; and the petitioner, 
by nomination dated the day of 19 , nominated 
of to be arbiter for him and on his behalf, in con- 
junction with the arbiter named by the said railway company, to fix and 
determine the amount of compensation to be paid by them to him, in terms 
of his said claim. 
That the said arbiters met at on the day of 
current, and by minute (a certified copy of which is herewith produced) 
accepted of said submission ; but as they could not agree as to an oversman, 
they refused to make any appointment, leaving to either party to apply to 
your Lordship to appoint an oversman, in terms of the 27th section of the 
“Lands Clauses Consolidation (Scotland) Act, 1845.” 
The present application is accordingly now made. 


May it therefore please your Lordship to nominate and appoint ; 
or such other person as your Lordship may think proper, to act as 
oversman in the said submission between the said Railway 


Company and the petitioner, with all the powers competent to an overs- 
man under “The Lands Clauses Consolidation (Scotland) Act, 1845.” 


According to justice, etc. 


XLITI. FORM OF PETITION FOR APPOINTMENT OF OVERSMAN 
UNDER “THE LANDS CLAUSES CONSOLIDATION (SCOT- 
LAND) ACT, 1845,” AND BURGH POLICE ACT 


Unto the Right Honourable the Lords of Council and Session, the Petition of 


A. B., under “ Act, ” and Acts amending the same. 
Humbly sheweth,— 
That by notices dated 19, served by the petitioners, in virtue 
of the powers vested in them under “ Act » upon C. D. 
[designation] and E. F. [designation], both residing at , the 


petitioners gave notice that they would proceed with the construction of a 
drain or sewer for the purpose of outfall and distribution of sewage from the 
burgh of Lor otherwise, as the case may be|, which drain or sewer 
would pass through or under the lands belonging to the said C. D. and E. F., 
following on which notices the petitioners entered upon their lands of ; 
and constructed a drain or sewer through the same, in consequence of which, 
and by reason of the exercise of the powers of the said Act, the said C. D. 
and KE. F, allege that they have sustained damage, and claim compensation 


cin the said Act, amounting to £ , conform to claim dated 
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That by section of the said Act it is provided, in regard to com- 
pensation falling to be made to any person sustaining damage by reason of the 
exercise of any of the powers of the Act, that, in case of dispute, where the 
sum claimed exceeds £50 sterling, such compensation shall be ascertained and 
disposed of in terms of the Lands Clauses Acts. By section a of the said 
y Act, ,” it is provided ‘The Lands Clauses Consolidation 
(Scotland) Act, 1845,” and “The Lands Clauses Consolidation Acts Amend- 
ment Act, 1860,” shall, for the special purposes hereinafter mentioned, be 
incorporated with and form part of this Act, and shall be hereinafter referred 
to as “The Lands Clauses Acts,” 

‘That in consequence of the said claim for compensation being disputed by 
the petitioners, the said C. D. and E. F., by nomination of arbiter dated 
the day of 19 , nominated and appointed G. H. [desig- 
nation] as arbiter on their behalf, to whom they referred the said dispute 
between them and the petitioners, with all the powers, rights, and privileges 
conferred on arbiters by the said Acts, which were thereby specially referred to. 

By nomination of arbiter dated 19, the petitioners nominated 
and appointed I. J. [designation] as arbiter on their behalf, to whom they 
referred the said dispute, with all the powers, rights, and privileges conferred 
on arbiters by the said Acts. 

Copies of the said nominations are herewith produced, 

That the said G. H. and I. J. respectively accepted of and agreed to act 
under the said nominations. 

That by letters dated 19 , addressed by their clerks to the 
said arbiters respectively, the petitioners requested them to appoint an overs- 
man in terms of the Lands Clauses Acts, but they have for more than seven 
days after the said request failed or neglected to make such appointment. 
Copies of the said letters are herewith produced. 

This petition is presented under section 27 of the “ Lands Clauses Con- 
solidation (Scotland) Act, 1845. 

May it therefore please your Lordships to appoint this petition to be 
intimated to the said C. D. and E. F., and to the said G. H. and I. J., 
and to allow them to lodge answers hereto, if so advised, within eight 
days; and thereafter, on resuming consideration hereof, either with or 
without answers, to nominate and appoint, in terms of the ‘Lands 
Clauses Consolidation (Scotland) Act, 1845,” a fit and proper person to 
be oversman in the said reference, with the powers conferred by the 
said statute; or to do further or otherwise in the premises as to your 
Lordships shall seem proper. 

According to justice, ete. 


XLIV. FORM OF ACCOUNT OF CLAIMANT’S EXPENSES, AS 
TAXED BY AUDITOR OF COURT OF SESSION 


Taking Instructions . : £4 4 0 


Writing Claimants for Instructions as to retaining 


expert Witnesses a‘: eas : 020° 0 
Writing Promoters’ Agent, in Answer, that we are 
taking Instructions as to Arbiter. 0 5 0 £0 -5. 0 
Writing for Instructions on subject . Ces D.0-~ 0 
Writing Promoters’ Agent, in Answer, as to Joint 
Nomination of Arbiters ; een: 0.6. 0 0 60 
Writing Claimant informing him of Arbiter 
appointed by Promoters O00. 0 
Carry forward . tee 0) 0 62000 0 


3t 
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3r oe forward 


Revising Minute of Reference . . 4 sheets 

Writing Promoters’ Agent returning the Draft 
revised 

Writing Claimant, with Minute of Reference for 
Signature , 

Writing Promoters, in Answer, “informing: them 
thereof 


Writing 6 skilled Witnesses retaining 4 

Writing Promoters, in Answer, to specify Titles 
wanted ‘ 

Writing Promoters, in Answer, that Titles will be 
sent . 

Going over Titles and selecting what wanted 

Drawing Inventory, and Copy ; . 2 sheets 

Copy for Receipt 

Writing Promoters therewith 

Writing Claimant acknowledging Minute of Ref. 
erence signed . 

Writing Promoters’ Agent, with the “Minute for 
completion P 

Copy Minute for use . | 4 sheets 

Writing E. F., Claimant’s “Arbiter, with copy of 
Minute for use, and on subject : 

Copy Minute sent him : | 4 sheets 

Writing Promoters’ Agent inquiring if Minute of 
Reference is now ‘completed : 

Writing Promoters, in Answer, as to Suggestions 
in “regard to Witnesses 

Writing ‘Promoters acknowledging “Titles and 
checking Inventory 

To obtain Evidence : 

Attendance inquiring Particulars of Views of 
Parties 

Writing six Parties for similar Information . 

Paid Fees. 

Noting Minute of Acceptance by Arbiters, and 
prorogating Time for Award for three months 

Writing Promoters in Answer, and for Copy mick 
and as to Date of Proof : 

Writing Promoters, in Answer, that there will be no 
difficulty about Time for carrying Reference 

Attendance with Engineer PHOS as to 
perusing Plan 

Attendance Valuator on same subject. 

Noting Minute of Appointment of Oversman 

N oting Order for Condescendence and Claim 

Drawing Condescendence and Claim . 2 sheets 

Fair Copy 

Lodging Condescondence and Claim 

Writing Promoters, with Copy . 

Copy Claim sent 

Attendance Engineer further instructing re Plan, 
and also as to Witnesses visiting the Ground 


Carry forward =, . 
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Brought forward , 

Writing Promoters, in Answer, that we had no 
Information on subject ‘ 

Writing Claimant for Information desired . ‘ 

Attendance expert Witness as to collecting of 
Evidence 

Attendance Engineer further instr ucting Plan De- 
tails, and collecting Information as to Feuing 

Paid Cab Hires. 

Attendance Engineer going over Sketch Plan, List 
of Feu- Duties, informing him as to Access, 
and that for expert Witness on the same 
subject. : : . 2 hours 

Writing Promoters, with Plan ; ; 

Writing Clerk, with Plan . 

Writing Promoters in Answer, and with Copies of 
Plan and as to Titles . 

Attendance expert Witness 

Writing Promoters, in Answer, as to Titles 

Writing skilled Witness, with Information as to 
Feus. 

Writing six others in ‘similar terms é 

Writing Clerk, in Answer, as to Order for Adjust- 
ment. : 

Noting Answers to Condescendence and Claim, 
and perusing same 

Attendance with Witnesses, and afterwards meet- 
ing them on ground and going over subject- 
matter of Reference . : 1 day 

Noting Order for Adjustment of ‘Papers 

Borrowing Proceedings. 

Perusing ‘and considering Note ‘by Respondents 
calling for Particulars 

Writing Promoters, in Answer, as to Queries re- 
garding Titles 

Going over and adjusting the Record i in Terms of 
last Order . ; 

Returning Proceedings ; a : 

Revising Minute of Prorogation . ; 1 sheet 

Writing Claimant therewith for Signature . 

Writing Promoters, in Answer, as to bringing on 
Trial . d 

Attendance with Witness obtaining Information . 

Noting Order fixing Trial . 

Borrowing Proceedings 

Writing six Witnesses intimating 

Writing Engineer, with details for Plan 

Copy Details sent 

Going over Information obtained, and noting 

Writing Engineer, with Copies . ; 

Copy sent. 

Writing Clerk, in Answer, with ‘Proceedings 

Writing Engineer, in Answer, as to Parties to 
obtain Information from . 


Carry forward : 
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Brought forward 
Writing Engineer with the Instructions as to num- 
bering ‘Plan so as to facilitate Reference 
Attendance with Engineer thereanent, and in- 
structing 
Attendance with Engineer again, , and giving him 
further Instructions 
Writing Claimant for Information « on Subj ect 
desired by Promoters . 
Instructions for Precognitions 
Drawing Precognitions—1 sheet, A. B, Claimant 
Copy only . ‘ . 29 sheets 
Three Copies for Counsel, etc.. 29 sheets 
Three Copies following Documents :— 


1. Notice to Treat. , : . 98 sheets 
2. Minute of Reference . ; . 4 sheets 
3. Record . . A sheets 
4, Claim in Lindved Peter . 2 sheets 
5. Titles founded on . : . 93) sheets 


Writing Claimant to attend Consultation with 
Counsel to-morrow 


Writing Engineer do. do. 
Attendance with Engineer Instructing for Con- 
sultation 


Instructing Counsel for Consultation : 

Paid him Fee, and Clerk 

Instructing Junior 

Paid Fee, and Clerk . 

Paid Railway Fares . 

Fixing Consultation with Counsel in regard to 
conduct of Proof, ete. . 

Preparing for and Attendance at Consultation 

Framing ‘Inventory of Productions . 1 sheet 

Fair Copy. : : . ‘ 1 sheet 

Lodging Productions . 

Writing Promoters, in Answer, that endeavouring 
to “get Information desired, and giving partial 
Information : 

Writing A. B. to search for Information wanted 
by Promoters 

Writing Engineer on same ‘subject 

Noting “Order altering Place of Proof . 

Writing six Witnesses informing them thereof 

Returning Proceedings 

Writing Promoters, with Information. desired 

Writing Engineer to attend Inspection 

Attendance with Claimant as to preparing Pre- 
cognition . 

Attendance with skilled Witness as to Subj ect of 
Precognition 

Going over and considering Information sent 
by Promoters, and making further In- 
quiries 

Writing Promoters in | Answer thereon 


Carry forward 
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Brought forward 

Going over and perusing Table Framed 

Writing Claimant, with Proof Print . 

Attendance with Claimant going over same ‘ 

Writing Claimant, with Print “of Table, and to 
attend Inspection : : 

Instructing Senior Counsel for Proof . 

Paid Fee, ‘and Clerk . 

Instructing Junior 

Paid Fee, ‘and Clerk . 

Preparing for and Attendance ‘at Inspection of 
Ground by Arbiters and Oversman, and 
afterwards at Consultation with Counsel and 
Witnesses—engaged one day 

Fee to Counsel at Inspection, and Clerk 

Instructing him for Inspection ; 

Writing A. B. for Information as to Allegation 
made at Inspection 

Writing Clerk returning Process 

Going over Precognitions, ete., and preparing for 
Trial . ; 

Attending Proof, 10 60 4 : 

Instructing Senior for continued Proof 

Paid Fee, ‘and Clerk . 

Instructing Junior 

Paid Fee, ‘and Clerk . 

Attending continued Proof, 10 to 5 

Paid Railway Fares and Expenses 

Inventory of Production at Proof, and | Copy 


Lodging . 

Inventory of Titles, and Copy 

Lodging 

Going over and considering as to Prorogation and 
Devolution 

Writing Clerk, in Answer, as to Course ‘to be 
followed ; 

Writing Clerk, in Answer, returning Process 

Attending Proof, engaged from to 


Noting Minute of Prorogation and Devolution 

Going over and considering Draft pee Find- 
ings by Oversman : ; 

Copy thereof : 

Drawing Representation 

Fair Copy. 

Writing Clerk therewith 

Noting Order for Answers . 

Noting Answers : 

Noting Order for Hearing . 

Noting Order altering 

Three Copies proposed Findings. ' ; 

Three Copies Representation . . 15 sheets 

Answer to Representation . 

Instructing Counsel . 

Paid Fee, and Clerk . 


Carry forward 
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4K 


Brought forward 
Instructing Junior 
Paid Fee, and Clerk . 
Fixing Consultation . 
Attending Consultation 
Paid Railway Fares and Expenses 
Noting Final Findings by Oversman, and perusing 
same . : : . 5 
Copy thereof 
Revising Draft Decree- Arbitral . 
Borrowing up Productions. 
Writing Clerk returning Draft Decree- Arbitral 
and fully thereon 
Writing Clerk in Answer, and for an 1 Extract of 
the Award. 
Examining the Extract 
Writing Witnesses for their Accounts 
Settling with Witnesses 
Session or Process Fee : ; . , 
Framing this Account 10 sheets of Jigures 
Fair Copy : ‘s 
Copy for Opposite Agent : 
Two Copies of Accounts of Witnesses to annex 
12 sheets ea. 
Lodging Account and getting Diet fixed for 
Taxation, and intimating 
Attending at Audit 
Posts and Incidents . 


1 wheel 
21 sheets 


AvD 
Witnesses Fees as a Schedule 
annexed £448 15 0 
Auditor’s Fee 5 15 6 


Taxed off . 


ScHEDULE or WITNESSES’ 


., Engineer 
., Architect 


OE 
EL ; Valuator 
Ai (OA De 

| House. Agent 


do. 
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Note.—The Auditor of the Court of Session does not allow—(1) che 
prior to submission, which he holds are covered by the fee for taking instruc- 
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tions. (2) Charges for communications with client, which are covered by 
process or session fee. (3) Charge for agent attending inspection. This he 
generally disallows, but sometimes allows it in his discretion. (4) Charge 
for drawing precognitions of skilled witnesses. For this, as a general rule, he 


only allows half fees, but sometimes it is allowed in full, in the Auditor’s 
discretion, 


XLV. ACCOUNT OF EXPENSES INCURRED BY CLAIMANTS, 
AS TAXED BY SHERIFF COURT AUDITOR 


Attendance with Claimants on their call, when 

they handed me Notice to Treat, and demand 

for claim by Promoters, Magistrates, and 

Council ; and taking instructions for prepara- 

tion of claim. : : : i ‘ £5 5 0 £2.2 0 
Attendance with Claimants on their call regarding 

arrangements for getting up claim, when 

arranged that I should see Promoters’ Agent 

with regard to extension of time for lodging 


claim : : : ; ; ‘ a GslO7= 6 
Thereafter meeting with him, when it was agreed 

that the time be extended to. ‘ , 0 0180 
Attendance with Claimants informing them thereof OF 0-0 


Long meeting with Claimants, advising and 
getting particulars to enable me to prepare 


claim : ‘ ; : . 3 hours CeO =O 
Instructing Mr. A., and retaining him as a witness 

for Claimants . ; ‘ : : : CO g:5agn0 
Instructing six others : ; : , £0? 0 
Attendance on Mr. C. to know if Mr. D. would 

act as arbiter for Claimants ; : OrTOr 0 
Letter from him that he would . ‘ : ‘ Om0e- 0 
Writing Mr. L., in reply, that time extended for 

lodging claim till , and that Mr. 

M. and I will make up claim. O00 


Attendance on you, when arranged that stock 

should be taken, and sale advertised to reduce 

stock . ; ; : ‘ ‘ : 010 O O.107 3G 
Attendance with Claimants, when they handed 

me notice served upon them as tenants, 

demanding particulars of their claim within 

21 days, and when it was arranged that I 

should see the Promoters’ Agent regarding 

the probable date when premises would be 


required . : ; ; : : 7 010 0 
Thereafter attendance at , but found 
agent was from home . ; : F ‘ ord 0 
Writing you thereof . ; ‘ ; r : OPO 
Meeting with you advising as to shop, when it 
was arranged that I should see the shop, and 
call upon the parties who have the letting of 
it and see on what terms it could be got for 
you to enter : : : ’ . 7 QO 0 OeL0. 00. 


Carry forward ‘ te £ 
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Brought forward : 

Thereafter visiting the shop, and afterwards 
attendance on Tenants’ Agents ascertaining 
the terms on which the shop would be 
let : 

Writing you thereanent 

Attendance with Messrs. A. W. “and R. ee going 
over items making up claim, when it was 
arranged that I should send them a state- 
ment showing these items . ; ‘ : 

Framing Statement . ; oe haa 1 sheet 

Extending : ; : : F Larry 

Making 2 copies 1 sheet each 

Writing Mr. AW. therewith 

Writing Mr. R. L. therewith 

Writing Claimants to let me know if stocktaking 
finished 

Drawing Claim (amount, £24 068) 4 sheets 

Meeting with Claimants, going over claim, and 
finally adjusting same : i 1 hour 

Extending : 4 sheets 

Lodging claim . 

Writing Promoters’ Agent for three additional 
copies of plan served as relative to the 
Notices to Treat, for use of Claimants’ 
witnesses, to save ‘making copies 

Writing you regarding offer by Promoters to give 
you the use of a shop to sell off stock, and 
with copy letter ‘ : 

Copy letter sent ‘ ; 1 sheet 

Attendance with you on your call advising, when 
it was arranged that premises very doubtful ; 
but to enable you to judge properly whether 
shop would be useful for realising the stock 
to the best advantage, you would require to 
know (1) when possession of present shop 
required ; (2) how long you could have the 
use of shop ; and (3) on what terms 14 howrs 

Writing for this information 

Letter from him that he had instructed valuator 
to make an inventory and valuation of stock, 
and to give him the usual facilities 

Writing you, with copy letter < 

Copy letter. F 1 sheet 

As immediate possession “wished, writing Mr. 
A. W. to arrange for an inspection of the 
premises before. they are demolished or 
seriously interfered with 

Writing two others to same effect 

Writing Accountant, with copy particulars of 
claim, and to get his figures ready 

Writing B. G. that as promoters may shortly take 
possession, it is necessary for him to make an 
inventory and valuation of the stock at once 


Carry forward 
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Brought forward : pit £ 

Writing another to same effect é : Oa s A 
Attendance with Claimants advising as to certain 

requests made by valuator, who had called to 

take the stock, and particularly as to his 

proposal to leave out the original stock, which 

had been previously taken . : 1 hour 010 0 
Letter from Promoters to know what is claimed in 

respect of property, as distinguished from 

business, and as to the exclusion from the 

present ‘claim of the value of the goods 

embraced in the former inventory, as well as 

the gentlemen’s goods bought in after the 


date of the inventory . : 0=-0" 0 
Writing Claimants, with copy letter, and there- 

anent, and to call regarding same 0 5 0 
Copy letter sent , : : : 1 sheet Or Lowe6 


Long meeting with you fully discussing matter, 
“when arranged that I should write Promoters 
declining to state at this period the separate 
items of which the claim is composed, but 
that the claim does not include any part of 
the stock included in the former inventory 
1 hour 0: 10:0 
Writing accordingly . UES saa 
Meeting with Claimants on 1 their call, ‘advising as as 
to “procedure and meeting to-morrow on the 
premises . ‘ , 1 hour 0 10-0 
Meeting with five witnesses at the premises, and 
consulting with them generally consequent 
on the threatened taking immediate posses- 
sion by the town . : ; 1 hour 010.0 
Meeting with Promoters’ Engineer on his call, 
when he intimated that immediate posses- 
sion required of your premises, particularly 
of the entrance, when I stated I could not 
advise Claimants to agree to any partial 
possession ; thereupon accompanying him to 
and meeting with Promoters; considering 
same and making certain proposals as to the 
valuation, purchase, and removal of the 
stock, to admit of possession, and also as to 
Claimants getting the use of certain premises 


for the sale of stock . ; . 3 hours 110 0 
Clerk going to your house to bring you here to 

consult—matter aba om > a0 
Cab fares . G2. 0 
Thereafter meeting with you, advising as to what 

had been done to- day, and afterwards accom- 

panying you to H.’s premises; inspecting 

same, with the view to arranging to give ; 

immediate possession : é 2 hours Py) 
Writing Promoter’s Agent embodying proposals 

verbally agreed to-day F . 2 sheets 0 10.0 


Carry forward ‘ o£ £ 
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q 
Brought forward 

Meeting with Claimants, advising as to the inter- 
ference with your access to premises caused 
by the operations, when it was resolved to do 
nothing, as this was done on the faith of 
the verbal arrangement being formally 
carried out 2 4 1 hour 

Writing A. W. to complete ‘his examination 
measurements and notes within 10 days; 
may obtain possession sooner even than was 
expected ; 

Writing Mr. P. L. to same ‘effect " 

Having heard from B. G. that he is coming to 
value stock, wiring him to delay till Tuesday, 
as Monday is see : 

Dues 

Writing him confirming : 

Writing Claimants to arrange that Mr. L. should 
get access to the shop to-morrow afternoon 
and on Monday . 

Writing Claimants, with copy letter from B.. 

Copy letter : ; 1 sheet 

Letter from Promoters declining the proposals 
contained in letter of 16th inst. in so far as it 
embraced the compensation for the stock and 
the free use of shop after 28th May ‘ 

Copy thereof for Claimants : . 1 sheet 

Meeting with Claimants on their call considering 
Promoters’ letter, when they instructed me 
to decline proposals : 

Writing Promoters to that effect 

Writing Mr. L. as to arrangement for his setting 
access to shop 

Meeting with Claimants, advising further as to 
the erection in front of premises, and accom- 
panying them to the premises; afterwards 
calling on B. and accompanying him to the 
Promoters’ office discussing matters, when it 
was agreed to give possession . 2 hours 

Writing Promoters thereof, and that in view of 
undertaking I have refrained from applying 
to for interdict for a warrant for 
removal of obstructions 

Meeting with Claimants further regarding the 
erections, and the obstructions caused ther eby, 
and advising when Claimants had to leave ; 
thereafter visiting premises to see if promise 
carried out; found it had not; calling at 
office and at Promoters’ : . 14 hour 

Writing Promoters thereanent, and that much 
injury is being inflicted on Claimants in 
consequence of failure to remove obstruc- 
tions, as promised, and to know what really 
is to be done in the matter. 


Carry forward 
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Brought forward , fee £ 

Attendance with Claimants’ assistant on call, 

when stated that a person on behalf of 

Promoters had called to examine stock, and 

advising thereanent, owing to Claimants? 

absence : Os10> 0 
No answer having been received from. Promoters, 

again attendance at premises to see if any- 

thing yet done towards removal of erections ; 

found one-half of them removed : ‘ 010 0 
Writing Promoters that Claimants have nominated 

Mr. W. to act as arbiter on their behalf, and 

calling upon them to name an Arbiter. . 0 5 0 
Writing Arbiter that I have nominated him, and 

that Claimants wish the proceedings to go 

on with the utmost despatch 
Writing Accountant for his Note and States 

showing income from business 
Wiring P. Q. to come to-morrow early to ine stock 
Paid dues 5 
Meeting with Claimants, “when arranged that 

photographs be taken of the operations by 

Promoters ; thereafter seeing photographer, 

ordering the photographs to be taken . ‘ 056.58 
Calling for Mr. D., when I explained to him the 

necessity for his at once seeing the opera- 

tions now going on, and instructing him to 

make a plan of them . ; ; 1 hour 010 0 
Meeting with Promoters and Engineer, discussing 

as to proposal for leaving the premises, and 

the date at which possession required 1 hour OOer 
Long meeting with Claimants, going over the 

stock and arranging as to lowest sum which 

could be received as compensation therefor, 

as to the disposal of the fittings, and gen- 

erally arranging conditions upon which 

Claimants could allow possession 3 hours 1 0 
Writing Promoters stating same 5 0 5 0 
Wire from D. G. that he is to call at 20 ’elock 0 0 
Attendance with him on his call, explaining 

position of matters, and accompanying him 

to premises: Claimants being out, going 

over and examining whole premises and 

instructing arrangement of stock, and 

arranging for Claimants calling on me with 

Valuator : . 2 hours Lt” <0 
Attendance with Claimants and Valuator, dis- 

cussing matters fully, and particularly the 

mode in which the stock should be taken by 

hives . 2 hours i ee: 
Writing Claimants to ‘know if anything has been 

done towards removal of remainder of 

obstruction at door. a 
Meeting with Claimants, when informed that 
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» 
Brought forward 
the obstructions had not been removed ; and 
it was arranged that I should write Promoters, 
asking if they intend to maintain the erection 
in its present form : 

Writing Promoters accordingly . ; 

Having received verbal message from Promoters 
that Department has telephoned that man- 
hole will be removed to-day, writing him 
that I rely upon this being done 

Writing Claimants, with copy letter from Pro- 
moters declining conditions set forth in my 
letter of yesterday, and to call to see me 
regarding same . 5 A Ets 

Copy letter sent : ; ; 1 sheet 

Long meeting with Claimants considering Pro- 
“moters’ letter, and taking instructions to 
write him as to taking other premises for 
realising stock, provided the Town come to 
some arrangement as to compensation for 
stock and fittings; but failing this matter, 
to take the usual course. : 1 hour 

Writing Promoters accordingly . : 

Drawing Nomination of Arbiter on Claimants’ 
behalf - ; : : . 2 sheets 

Extending : : ‘ ‘ » <2 

Writing therewith : 

Writing in reply, returning Nomination duly 


) 


stamped 

Stamp duty ; 

Copy Nomination and Minute of Acceptance, to 
retain 5 . 2 sheets 

Writing you that the Corporation have nominated 
Mr. , W.S., their Arbiter . 


Attendance with Claimants on their call, inquiring 
whether any reply from Promoters, but no 
reply received 

Letter from Promoters that they desire to get 
immediate entry, and inquiring whether 
Claimants will consent to this entry without 
requiring a deposit in bank or a bond, or 
whether it will be necessary for the Cor- 
poration to proceed under Section 84 of the 
Lands Clauses Act : 

Writing Claimants, with copy thereof 

Copy letter sent ; . 1 sheet 

Attendance with Claimants and Mr. D., on their 

call regarding application by the Corporation 
to the Sheriff for appointment of Valuator, 
with a view to the Corporation’s immediate 
entry, and arranging as to the valuation and 
deposit . - 1d hour 

Attendance with Mr. W. on his call regarding 

same matter 
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Brought forward : 

Writing Promoters acknowledging letter, which 
will receive attention . 

Wiring Mr. J. T. that Promoters propose to take 
immediate possession, and that he must come 
on Monday to value stock . 

Paid dues. 

Attendance with Claimants, advising as to Valu- 
ator appointed by Sheriff on application by 
Promoters ; also meeting with and informing 
Arbiters thereof, and meeting Mr. D. there- 


anent : 

Writing Claimants, with copy ‘letter from Mr. 
chor : 

Copy letter sent : _ . 1 sheet 


Drawing Memorial for advice and opinion of 
Counsel (3 sheets) on position of matters, and 
as to what is to be done with the stock in 
view of immediate possession being taken by 
the Town under Section 84 of Act; and as to 
request by Promoters that you should agree 
to them taking possession, and waive your 
right to caution and consignation 


Extending 3 sheets 

Copy correspondence to “accompany Memorial 
10 sheets 

Copy claim : 3 eo tae 


Instructing Counsel therewith 
Paid him fee, and clerk i 
Meeting with Mr. T. on his call, discussing with 
him the principle on which ‘the valuation of 
the stock is to proceed , 2 1 hour 
Attendance on Counsel, consulting with him on 
the subject of the Memorial sent yesterday, 
and as to desire of Promoters to get you 
to consent to give immediate possession 
1 hour 
Attendance with Claimants, communicating result 
of my meeting with Counsel, when arranged 
that we should consult Valuators as to the 
proper mode of disposal of the stock ; there- 


after calling on them . 2 hours 
Wiring D. on eee 
Paid dues . 
Letter from Arbiter as to appointment of Overs- 
man . 


Attendance with Claimants on Arbiter thereanent 

Paid cab fares . : 

Writing Promoters that water has been allowed 
to get into premises owing to operations, 
which has damaged stock . 

Writing Promoters, in reply, that Claimants have 
been advised by Counsel not to consent to 
the proceedings, but not to offer any opposi- 
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Eaoneht forward 
tion should the Promoters proceed under 
the 84th Section of the Lands Clauses 
Act . : , : 

Meeting with you and Valuators, ‘considering 
further the mode of disposal of the stock, 
in view of Promoters taking possession, when 
it was resolved that the best way would be 
to advertise it for sale by private bargain in 
one lot, and sell the fittings by auction after 
the stock was removed; but that this only 
be done if time for advertising would be 
granted. : , 1 hour 

Writing Promoters thereof, and as to getting 
possession, etc. 

Meeting with Claimants, ‘considering how best 
to carry out what was resolved upon this 
morning, when it was arranged that Valu- 
ators should make an Inventory of Stock, 
keeping it separate from the other stock, 
and let me know when ready, to enable me 
to frame advertisement 

Having received letter that possession is to be 
taken to-morrow, calling on Claimants there- 
anent, when arranged that Claimants will 
not open premises after closing them to-night, 
to admit of immediate possession being taken 

Writing Promoters accordingly, and that Claim- 
ants will dispense with deposit and bond 
of caution, but in all other respects they 
understand possession is being taken under 
the 84th Section of the Statute : 

Writing Mr. J. R. acknowledging return of 
documents . 

Having received notice that premises to be closed 
to-morrow, and to allow stock to remain for 
fourteen days, so as to permit stock to be 
seen by intending offerers— 

Meeting with you on your call, getting full par- 
ticulars to enable me to prepare advertisement 
of stock . ; ; 5 ‘ 1 hour 

Framing Advertisement . : ‘ 1 sheet 

Making five copies thereof. 

Instructing insertion in Scotsman, Glasgow Her ald, 
Dundee Advertiser, Aberdeen Free Press, 
and Newcastle Chronicle 

Paid account 


Framing Conditions of Sale : . 8 sheets 
Meeting with you, going over and adjusting same 


Copy Conditions of Sale . : . 38 sheets 

Instructing printer ‘ . 

Paid his account : 

Writing you, with 100 copies. of Conditions of 
Sale, 
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Brought forward 

Writing Arbiter that the City are to take im- 
mediate entry under Section 84 of the Lands 
Clauses Act ; 

Attendance with you, going over Inventory of 
Stock and adjusting same, giving effect to 
changes through sales since same taken, when 
arranged that an attempt should be made to 
get printers started at once. ‘ 1 hour 

Clerk calling at printers’, but found the men had 
all left for the day, and procuring their 
addresses to enable me to call them out; 
thereafter attendance at foreman’s private 
house, when he stated he would endeavour 
to call men out; thereafter attendance at 
your premises communicating this 

Cab fares . ; : ; 

Writing two parties, with prints of Conditions of 


Sale . , 
Revising proof print of Inventory of Stock. (Lot 
No. 1) ‘ ; : . 83 pages 


Paid printers’ account : 

Clerk attending at your premises at 8 pm. with 
copies of ee now received from 
printers ; 

Writing four parties, with copies of Inventories A 

Writing three parties 

Meeting with you on your call, arranging as to 
sale of fittings, when instructed to advertise 
sale for 29th inst. 

Instructing Auctioneers accordingly 

Paid their charges 

Writing inquirer, in reply, that time allowed for 
disposing of the stock might be extended 

Attendance with you, and showing you offer re- 
ceived from A. & Co. for Lot No. 11, when 
arranged that I should see others with a 


view to purchasing both lots; thereafter 


attendance on both these parties, when they 
stated they were not disposed to make an 
offer ; and attendance on you, communicating 
this and advising : : . 2 hours 

Cab fares . 

Noting Order by Arbiter appointing Claimants to 
lodge written statements of their claims 
within eight days; Respondents to answer 
same within eight days thereafter ; 

Copy Order. é : 1 sheet 

Attendance with you, when it was arranged you 
should go to Glasgow and Aberdeen to con- 
sult specialists on the subject. 

Wiring them that you will call for them this 
evening 

Dues , 
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Brought forward ; £ £ 
Wiring C. D. that you will “call for him to-morrow 


at 12 o'clock O-5 0 
Dues 0.0 8 
Wiring Mr. T. to meet you and other Valuator 

to-morrow at 12 o’clock ; ‘ O54) 0 
Dues OR OMY 
Letter, Promoters to "know how much stock re- 

mains unrealised, when he will submit matter 

to his clients 0-0 0 
Writing in reply, with print of Inventory, ‘show- 

ing items unrealised Om Om nO 
Wiring T. that it is unnecessary for him to. come, 

in view of letter. 0 5 0 
Dues j OORLO 
Wiring OD, to know if I shall return his offer, 

in view of letter O biG 0 5 4 
Dues 0 0 10 0 010 
Writing T. confirming 0 0 0 
Wire from you to meet you and Valuator at 7 

o’clock : : KO SeO 
Wiring you, in Rc that T can see you Oe Da 
Dues OO 016 


Meeting with you and Valuator, when I showed 

you letter; and advising thereanent, when 

resolved that C. D. should withdraw his 

offer meantime . : : ‘ 1 hour 010 0 010 0 
Attendance on you on your call regarding Pro- 

moters’ letter of the 24th, and taking instruc- 

tions to enable me to reply . : 010 0 
Writing long letter to Promoters, in reply, as to 

realisation of stock in R. Ts premises, and 

as to conditions that you would attach to 

the sale of the stock . ; . 2 pages O45 105-8 
Meeting with you, completing particulars for the 

lodging of claim in terms of Order by 


Arbiters . : : ; ‘ 1 hour 010 0 
Drawing Claim ‘ ’ ‘ . 4 sheets ee ee! 
Extending Claim : . . ott cee OU) 
Framing Inventory of Productions, and 

copy. : : : : ‘ , ; O46 
Lodging Claim and Procedure with Clerk to 

“Reference . ‘ 0 3 4 
Writing you, with copy letter from Promoters 0 2,76 
Copy letter . : 1 sheet 0 1s 
Drawing Memorial to Counsel with reference 

to difficulty which has arisen relative to 

sale of stock, owing to possession being 

taken : : . 3 sheets 018 0 
Extending same in duplicate : 3 sheets each 0. 9 8 
Making two copies Correspondence to accompany 

Memorial . ‘ ‘ . 15 sheets each 2 5 0 
Arranging Consultation with two Counsel for 

to-morrow at 12 o’clock A : . UP tak 


Carry forward, i aes £ 
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Brough: forward é £ £ 
Instructing Senior Counsel, with Memorial and 
Correspondence . 
Paid him fee, and clerk 
Instructing Ji unior 
Paid him fee, and clerk : s 
Attending Consultation with Counsel. 1 hour 
Attendance with Claimants, reporting Counsels’ 
views, when arranged to have a consultation 
with Mr. G. and Mr. T. on Oe 
Wiring Mr. G. accordingly . 
Wiring Mr. T. to same effect 
Paid dues . 
Writing Mr. G. confirming same 
Writing Mr. T. confirming same 
Wiring Mr. G., in reply, “that consultation fixed 
for Wednesday, at 3 o’clock : 
Paid dues. 
Writing him confirming wires between us to- day 
Writing My. G., in reply, that consultation fixed 
for Wednesday first, at 3 o’clock, and that I 
have advised Mr. W. . : 0 38 4 
Long meeting with G. and W. considering ‘whole 
“matter, and as to sale of stock ; discussing 
Promoters? offer, when it was thought best 
to accept same for the sale of the stock; and 
resolving as to that effect if Counsel would 
confirm . ; . 1d hour 0 15--Q 
Attendance on Counsel reporting views of parties, 
when he advised that proposal should be 
agreed to ; and arranging with him the terms 
and conditions to be attached to your sail 
ance of the proposal . 0: 10:0 
Writing Promoters, in reply to letter of 28th ult., 
and stating conditions under which Claim- 
ants will accept offer to sell the stock 3 pages 
Copy Specification of Documents received from 
romoters . é ; 1 sheet OL 2G 
Writing Accountant therewith, as books in his 
possession, and that I « should like to see him 
regarding it, to enable me to adjust same, to 
save meeting before Arbiters 0 3 4 
Writing Clerk that as it is probable there may be 
alterations made on the premises, to arrange 
for an inspection on an early day by the 
Arbiters and Oversman 
Writing Promoters, with copy letter sent to ‘Clerk 
Copy letter sent ‘ : 1 sheet 
Writing Promoters returning Specification, the 
same being premature in respect of the proof 
not having been fixed : Oo) 
Writing Accountant acknowledging Trading and 
Profit and Loss Accounts of the Ladies’ 
Department, and State showing turnover ; 
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& 


Brought forward ; £ £ 
and return the Wages. Book, No. 180 of the 
former process . LC toes a 
Letter from Promoters in reply, part ambiguous . ; OO 0 


Meeting with Claimants on their call, advising i in 
view of same, and handing them copy “for 


their use . é : : : Ueroxes 
Copy , pet sheet OF 16 
Meeting with Clerk to Reference as to inspection 
of premises, when I explained that arrange- 
ments were in progress which would necessi- 
tate certain alterations to be made, and that 
the Arbiters and Oversman should see 
premises before altered 010 0 
Writing them confirming . 0 3 4 
Writing Promoters, with copy . ‘ 0 2 6 
Copy sent d : 1 sheet Oo EP 
Instructing Senior Counsel, with correspondence 
for advice on ambiguity of Promoters’ letter 0 6 8 0 6 8 
Paid him fee, and clerk Poet. 0) 2a 30 
Letter from Promoters Oo 0 2 
Attendance on Senior Counsel taking his views 
as to agreeing to Promoters’ proposal OG 6-3 O° ‘6-6 
Writing Promoters, in reply, as to the apparent 
misunderstanding of the proposed arrange- 
ment, and thereanent, and to let me hear 
from him ; 2 pages Ob 
Writing R. G. to proceed with his final ier 
of | premises prior to alteration . : 0 3 4 
Letter from Promoters. 0 0 0 
Attendance on Counsel therewith, when they con- 
sidered same satisfactory ; and writing Claim- 
ants, with topy thereof, and that they may 
now proceed with the alterations, and there- 
after with the realisation of the stock . O10" o 
Copy letter sent ‘ : 1 sheet a es 


Writing Promoters, in reply, that letter now con- 

sidered satisfactory, and that you are pro- 

ceeding with the alterations previous to the 
realisation of the stock . 0 3 4 

Writing Clerk that you wish proof to begin on 
, and be continued till finished ' Os en 0) 

Having received Specification of Documents from 


Promoters— 
Revising and adjusting same, to save meeting with 

Arbiters . ; : ee * sheets 0 6 0 
Writing Promoters, with adjusted Specification . 0 3 4 


Writing Promoters that I will, as they request, 

lodge in process the documents mentioned in 

Specification, as revised, subject to Claimants’ 

Accountant having access to them when re- 

quired, and as to the points on the productions 

under the Specification 5 . 9d pages O07 -0 
Making copy Specification . : . 2 sheets 0 3 0 


Carry forward ; o & £ 
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Brought forward : 

Writing Clerk as to arrangement of the proof, 
and to endeavour to have it some other place 
than a hotel ; : 

Fee on instructions for precognitions : 

Instructing Junior Counsel for consultation as to 
proof, etc. . 

Paid him fee, and clerk ‘ 

Attending consultation ‘ ‘ 1 hour 

Writing Mr. R. W. as to points upon which I 
should like him to give evidence 

Writing Mr. D. as to points upon which I should 
like him to give evidence ; 

Writing Claimants, with a list of the documents 
called for by the Respondents, and stating 
what is required : 

Calling for Claimants, looking out “books and 
documents to be produced ; thereafter ac- 
companying them to Accountant’s office, 
where the books were ; going over and arrang- 
ing to have them inventoried 2 hours 

Writing Promoters acknowledging Specification, 
and that I have arranged to have as many 
of the documents as possible lodged by 
Monday, etc. . ; 3 pages 

Writing Arbiter, with copies of the two letters 
sent to the Clerk as to the fixing of the 
proof; and as Promoters desire to ‘postpone 
the proof, I think that, unless same be fixed, 
he should proceed under the 29th Section of 
the Act : : : 

Copy letters sent ; ‘ _ 1 sheet 

Attendance at Accountant’s office, going over books 
and documents, arranging those to be pro- 
duced, and inventorying same, to save execu- 
tion of Specification. Time of two clerks 

8 hours 

Framing Inventory of Productions, and copy 

7 sheets 

Lodging and intimating . : ; 

Copy Inventory for Clerk to Reference 7 sheets 

Writing him therewith , 

Paid for porterage of books, etc., and 1 men remoy- 
ing same, and cab fares 

Writing Clerk, enclosing copy correspondence as 
to production of books, etc., and thereanent. 

Copy correspondence sent . ; 6 sheets 

Writing Promoters, with oy letter to Clerk 

Copy letter sent ; ‘ 1 sheet 

Attendance with you on your call, when you 
handed me certain States, etc., in connection 
with property, for use in Relerenee 

Writing Accountant to produce the cheques and 
vouchers now called for by Respondents 
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Pee forward E £ £ 
Writing Clerk that Record should now be adjusted, 
and that I will not object to printing Record 
forming part of the Ce of the Refer- 


ence . 0) 15-98 
Writing Promoters, with copy letter sent to ‘Clerk hh 2 66 
Copy letter sent ; . lL -sheet Sa) eat 


Writing Clerk, in reply, acknowled ging copy letter 
from Promoters, and that it is unjust to 
delay proceedings longer, and that our Arbiter 
is prepared to fix the _ inst. for proof; and 
unless Promoters’ Arbiter acts along with him, 
he will act as Sole Arbiter, in terms of 
Section 29. of the Lands Clauses Consolida- 


tion (Scotland) Act, 1845 . 0 5 0 
Writing Promoters, with copy letter sent to Clerk 0. Ta® 
Copy sent ‘ : 1 sheet 0 1 6 
Writing Expert, in reply, with detailed note of 

claim 0.. 3, 4 
Writing him, with par ticulars of claim and ‘settle- 

ment referred to in his letter 0): Qesn 
Writing Accountant acknowledging cheques and 

receipts, and to have the three books still in 

his possession returned to Promoters to-day . 0 3 4 
Time of Clerk arranging and checking produc- 

tions . ; O10 <6 
FramingInventory of Additional Books and Docu- 

ments put in evidence, as called for by 

Respondents. 5 F . A sheets 012 0 
Copy , 4 O-6..0 
Lodging same and productions with Clerk . O72 ah 
Writing Promoters that I have lodged produe- 

tions to-day, as per Inventory enclosed 0 3 4 
Copy Inventory sent . : , . 4 sheets 0 6.38 


As you required the posted-up day-books, writing 

Mr. M. R., in reply, that the only book re- 

quired in your business is the posted-up 

day-book, and to mark on the receipt sent 

the Nos. forming the posted-up es -book, to 

save making of excerpts. 0 3 4 
Attendance with Promoters’ Expert as to obtain- 

ing from the bank copies of lost pass-books, 

when I informed him that I wrote the Pro- 

moters some days ago asking whether or not 

they wanted copies, but had not got reply, 

and it was arranged that I should again 

write on subject. 010 0 
Writing Mr. T. S. that if he wishes copies of 

bank accounts to be lodged, I will procure 

them and lodge them in process . : 0 3 4 
Writing Promoters to instruct Mr. T. 8. to 

exantine posted-up day-books and relative 

indices, and return them to Claimants as soon 

as possible, as they were needed every day . 0. 5. 0 


Carry forward ; ee £ 
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Brought forward , £ £ 

Writing Clerk explaining as to the documents 

lodged in process : O38 
Meeting with you on your call regarding Pro- 

moters? call for further documents, when it 

was arranged that I should accompany you 

to Mr. M.’s office to-day ; thereafter attend- 

ance on Mr. M. thereanent, and searching 

out what was required ; but no documents 

falling under call could be found 2 hours dO wad) 
Writing Promoters , in reply, that whole books and 

documents mentioned in Specification sent 

have been lodged in process, and explaining 

very fully as to additional a 


received . 0 5 0 
Writing Mr. T. S., in ‘reply, that I will arrange as 
to lost bank books ; 0 3 4 


Writing Clerk, with copy additional Specification 
of Documents called for, and copy of my 
letter of 5th inst., and that whole documents 
lodged in process , 

Writing Promoters, with copy letter sent to ‘Clerk 

Copy sent . ; . 2 sheets 

Writing M. R. that we should now lodge in 
process Profit and Loss Accounts, and to send 
me accounts for that purpose. 

Writing Bank to send certified copies of the 
entries in account, as pass-book lost 

Writing Bank to send certified copies of entries 
in account . : 

Noting order calling meeting of parties for to- -day 
to discuss motion for delay . : 

Making copy Record for use at meeting 6 ‘sheets 

Making copy additional Correspondence 10 ,, 

Making copy Correspondence with Clerk 20 _,, 

Making copy Correspondence between I[xperts 

4 sheets 

Attending meeting before Arbiters ; Counsel heard 
for Respondents, discussing procedure when 
to suit Promoters. It was arranged, as 
regards the fixing of the proof, that I should 
see Senior Counsel with a view to its being 
fixed for vacation ‘ 

Attendance on Senior Counsel, when I found that 
would suit him for proof 

Writing Clerk thereof, and that I will advise 
you to prorogate the Reference for three 
months. 

Making copy letter from Bank . : 

Writing Clerk for reply to my letter . 

Writing Clerk, in reply, returning Minute of Pro- 
rogation, to be signed by Respondents first . 

Writing Mr. M. R. for Profit and Loss Accounts . 

Noting “order fixing proof for 8th February 
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Brought forward 

Writing Claimants that proof fixed : ‘ 

Framing Inventory of Productions. 1 sheet 

Lodging 

Writing Promoters that I have lodged same 

Framing Inventory of Productions, with Profit and 
Loss Accounts, and copy 

Lodging 

Writing Promoters that I have lodged Profit and 
Loss Accounts 

Writing Mr. M. R. acknowledging “Profit and 
Loss Accounts 

Writing Claimants, with Minute of Prorogation 
for signature ; 

Writing Bank, with fees for excerpt of account . 

Paid same 

Writing Clerk returning Minute of Prorogation 
signed 

Writing Promoters to return books mentioned in 
my letter of 4th inst. 

Writing Mr. R. W. that proof fixed 

Writing five other witnesses 

Writing Mr. L. P. to send the plans lithographed 
as ‘arranged ; also general plan 

Writing Mr. M. R., with ae letter from Pro- 
moters : 

Copy letter sent : | 1 sheet 

Having received additional Specification from Pro- 
moters, attendance on Claimants thereanent, 
searching for and examining books and 
documents called for . ‘ . 2 hours 

Framing Inventory of Productions, with additional 
documents, and copy . 

Lodging 

Writing Promoters that documents “have been 
lodged, and to return the books referred to . 

Examining plans received from Mr. L. P. 2 hours 

Writing Mr. L. P. acknowledging general sets of 
lithographed plans and inventory of fittings . 

Writing Mr. L. P. as to mistake on plan with 
regard to common stair, and to ne a 
copies of awards in the case 

Writing Promoters to return books and “ docu- 
ments borrowed . : 

Attendance at Newspaper Office examining files 
for report of meeting where it was men- 
tioned that a syndicate was offering to buy 
up properties, but unable to find same 

Time occupied in marking Mr. P. O.’s figures on 
catalogues . 

Preparing States showing weekly drawings during 
time of sale and corresponding period last 
year, and note of reductions made on 
stock 


Carry forward 
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Brought forward : 
Writing Promoters, in reply, as to Accountant’s 
examination of books; and as my clients are 
entitled to reasonable access to books, I 
intend to lodge a Minute with Arbiters 
craving this : 
Writing for copy Award in Smith’ s reference 
Writing Mr. M. R., in pas that I have made 
the corrections noted . 
Writing Promoters, in reply, as to effort to be 
made by Accountants to adjust figures 
Writing Mr. M. R., with copy letter from Pro- 
moters and reply thereto, and to meet Mr. 
T. S. and endeavour to adjust figures, to 
save time at proof : ‘ 
Copy letter sent : | I sheet 
Writing acknowledging copy Award in reference 
Writing Mr. M. R. to send notes of points Mr. 
T. S. desires to get information on 
Attendance on Mr. M. R. thereanent, and dis- 
cussing points raised by Mr. T. S., when 
arranged to give them 
Drawing Minute asking Arbiters to order that 
the Claimants’ books be forthwith returned 


to process . : : ‘ : 1 sheet 
Copy ; , : ‘ Teg. 
Drawing Minute agreeing to Oversman sitting 

with Arbiters at Sabie ; ; 1 sheet 
Extending ‘ : eas 


Writing Promoters, with same for signature 

Writing Clerk, with Minute for Claimants as to 
access to books, and to arrange a meeting to 
discuss same . 

Writing Promoters, with copy Minute and copy 
letter sent to Clerk : 

Copy Minute sent . ‘ , , 1 sheet 

Copy letter sent 1 

Writing Promoters that the difference between 
valuations is £ ; and to avoid a 
proof anent stock, offering to divide the 
difference between the valuations 

Writing Promoters very fully on the points 


mentioned by Mr. T.S,. . 2 pages 
Writing Claimants, in ere with 6 os of 
catalogue 


Borrowing process 

Paid cab fare ; 

Writing Clerk that I have 2 a letter from Pr omoters 
saying they have given instructions for 
return of books, and that it will be unneces- 
sary now to proceed on Minute . 

Writing Promoters, with copy letter sent to ‘Clerk 

Copy letter sent 1 sheet 

Writing Mr. M. R. that books to be handed to him 
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Brought forward ; ee £ 

Attendance on Claimants advising regarding 

explanations required by Mr. T. S., searching 

counterfoils of cheques containing informa- 

tion asked, when they authorised me to 

write Mr. M. R. to prepare State giving 

particulars asked by Mr. T. S., and deliver 

to him counterfoils of hang tein vouchers 

3 hours L100 

Writing Mr. M. R. accordingly . 0 3 4 
Promoters having declined offer to halve differ- 

ence between valuations, making 4 copies of 

catalogues, with Promoters’ figures on, for use 

of our Valuators and two Counsel at proof . 
Copy correspondence between . . 70 sheets 
Writing Promoters inquiring if Respondents are 

to agree to proposals in my letter 
Writing Mr. M. R. to let me know if he has 

given explanations to Mr. T. 8. . 5 ; 
Writing Clerk returning Minute for the parties 

signed : 
Writing you tocall . 
Writing Mr. M. R., with general plan for 

inspection : 
Attendance with Mr. L. P. going ¢ over his precogn 

tion . 
Writing him returning precognition : : 
Drawing Claimants’ precognition . 56 sheets 
Fair copy . ‘ OU Mo, 
Writing Claimants therewith for revisal 
Meeting with Claimants, and as no word received 

agreeing to hold States as correct, it was 

arranged* that unless reply to-morrow I 

should retain C. A., as Promoters have two 

accountants : ‘ : ‘ : ‘ 010 O 
Writing R. U. do. do. 

and with printed copy of his Inventory and 

Valuation, having figures thereon, and as to 

points he will require to speak to support 

own valuation at proof : oO 5 
Writing Mr. M. R. that consultation fixed for 

this afternoon, and to attend . 0 3 4 
As no word agreeing to hold States correct, 

writing C. Dat retaining them to support 

States, and that proof fixed, and that 

failing the Respondents’ and Claimants’ 

accountants being able to adjust figures, they 

require to examine books to say that they 

are accurate 5 0 519 
Attendance with Mr. L. P. arranging that consulta- 

tion . ; 0 3 4 
Attending consultation, three witnesses and 

Claimant going fully into and considering 

points for evidence. Engaged 3 hours L107 
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Brought forward : 5 es £ 
Paid cab fares . : OF 60 
Writing Mr. C. A., with printed copy of valuation 
of stock, and having figures thereon, and as to 


points he will be required to speak to. roy aoe oe 0 
Framing and despatching telegram to Mr. C. A. 

that letter posted to-day . ‘ é 5 0-07 0 
Paid dues . : Oe lee? 
Writing R. & S. , auctioneers, retaining them as 

witnesses to give an estimate of the prices of 

fittings, so as to give evidence at proof : 0: b= 0 
Writing Mr. B. L. that you desire him to give 

evidence as to value of tenement, and to call eo: 5. 0 
Long meeting with Mr. T. S. on his call, 

discussing fully states and figures, when 

agreement come to that the figures of the 

profits would be held as correct . 3 hours 110-6 
Writing Mr. M. R. to this effect : 0 3 4 
Writing Mr. R. W. to same effect, and that 

profits may now be used as absolute basis for 

calculations ; : : 0 3 4 
Writing Mr. L. P. do. 0 3 4 
Writing U. W. do. 0 3 4 
Attendance with Mr. H. B. on his call, when he 

made offer of £9500 for the heritable pro- 

perty for Promoters 0 .10°- 0 
Writing Mr. R. W. that Promoters have offered 

£9500 : ; 0 3 4 
Writing Claimants to same effect f 0 3 4 
Writing Mr. M. R. C., in reply, and that another 

accountant is not now required 0 3 4 
Attendance on Mr. L. P., Mr. D. R., and 

Claimant, considering offer, when it was 

resolved to be inadvisable to accept an offer 

for a part settlement of claim . 2 hours 5 ee) 
Writing Mr. B. H. to that effect : 05. 0 


Meeting with you on your call, when you handed 

me various tradesmen’s accounts for altera- 

tions and improvements in premises, and 

considering and abstracting same 2 hours 1 0 0 
Meeting with Mr. L. P., handing him the trades- 

men’s accounts in connection with alterations 


on property to be ultimately lodged 1 hour 010 O 

Framing Inventory of Productions therewith, and 
copy . . 2 sheets Osos) 
Lodging with Clerk and intimating i Os 

Writing Mr. L. P., with copy Statement of the 
cost of repairs on property . ‘ 0 3 4 
Framing abstract to save copying ; 1 sheet 06) 0 
Drawing precognition of G. B. . . 15 sheets 410 0 
Fair copy . ; ep Os. sy Le 2G 
Writing Mr. R. ‘to call to be precognosced . , 0 @ 0 

Writing Mr. L. P., with letter hie | as of 
two upper flats , 5 aaa | 


OU 
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Brought forward , a Se £ 

Drawing ee oj i ORE . 28 sheets S: *S° 6 
Fair copy . , pene ee E, 
Drawing R. Ww s precognition : < Dole; 410 O 
Fair copy . £422 36 
Writing Mr. L. NB again returning Inventory of 

Accounts and Plans, and with < copy precogni- 

tion . , ‘ 5 : 0 3 4 
Copy precognition for his u use . . 28 sheets 2. 2:20 
Framing Inventory of Productions, with three 

accounts, and copy . 0 4 6 
Lodging with Clerk, and intimating ; 0 3 
Writing Mr. iP. acknowledging 24 lithographed 

plans to be lodged in process, and for use of 

Counsel for both ae ; G5 O70 
Examining plans : ; 1 hour 108 -@ 


‘Attendance with Mr. L. P. and Claimants, when 
it was arranged to have House Factor as a 
witness : Thereupon attendance on Mr. O., 
but found he could not attend ; thereafter on 
Mr. Y., but found there was a likelihood of 
his being engaged by Promoters ; thereafter 
attendance on Mr. S., found him ‘engaged by 


Promoters . : . 2 hours j es Dee 013 4 
Cab fares . : 0) -254D 
Arranging consultation with Counsel . 0 5 0 
Instructing Junior Counsel for consultation as to 
proof, precognitions, etc. 0.1050 010 0 
Paid him fee, and clerk 5126 5. 126 
Attending consultation : ; : : 010 O 0 107% 
Drawing the precognitions ‘ . 20 sheets 6 0.0 
Extending precognitions . : ee) di 110 0 
Writing MraL. P., with 3 photographs 0 0 0 
Writing Mr. R., with copy of his precognition 0 6 
Copy sent. . . 2 sheets i an @) 
Writing Mr. T., with copy ‘of his precognition OQ. le WG 
Copy sent. ‘ . 12 sheets 018 0 
Writing G. B., with copy of his precognition 
12 sheets O. aro 
Copy sent. : af kB Peec6 
Making 3 copies of Trading and Profit and Loss 
Account, with Abstract appended 
1 sheet folio figure each 0 3 0 
Having learned that Mr. X. retained, going to 
Glasgow, calling on Mr. Y. and other likely 
witnesses with a view to their giving 
evidence, but did not succeed in getting their 
attendances : , bad a 2 200 1 
Personal and travelling expenses OLY 6 0 736 
Writing Mr. P. T. B., “with 1 BY of his precogni- ; 
tion . : ; Oe 6 
Copy sent 5 sheets Oo em 
Writing Mr. M. R. to return general plan . 0 @ <Q 


Having received letter from Promoters requesting 


Carry forward ‘ ale £ 
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Brought forward ; £ 
to be supplied with the amount of stock sold, 
calling at Claimants’ premises to sree for 
this being done . : Oat Ss) 

Time going over your books making up state- 
ment é : ; on Sa snours 1 -0,,.0 

Writing Promoters, with amount of stock sold, 
and to let me know if they wished Inventory 
of stock still left made up . ‘ Ore: 

Writing Promoters, with 3 copies of the Inventory 
of “stock 5 @- 68) al 

Having received letter from Promoters wishing 
Inventory made up of stock on hand unsold, 
attendance at premises seeing you and your 
assistants, and arranging for this to be done O-10: 0 

Attendance on Mr. D., when he stated he was 
now retained as a witness in this Reference 
by Promoters, and therefore could not be a 
witness for you . 

Paid cab fares . 

Writing Promoters, in reply, that I am having 
Inventory made up showing the stock 
remaining, and that examination of stock 
should be made by disinterested party : Oe ous 0 

Attendance with Promoters’ Agent on his call, 
when he wished to get Declaration of Trust 
instantly, and searching for same among my 
papers, when I found that I had not it, but 
that I thought it might be in the hands of 
Messrs. M. & N. ; 010 0 

Writing M. & N. to allow Promoters to borrow 
the Declaration of Trust 

Writing R. W., with oe precognition for his 
use , 

Copy sent : aa sheets 

Making 3 copies Profit and Loss Accounts, 

1 sheet figure each 0 

Arranging consultation with two Counsel . : Ooo 20 

Making copy of the following documents for 
Counsel :— 

Record . : . . 9 sheets 013 6 
Correspondence between Claimants’ and 
Respondents’ Agents . 10 sheets 5 5 0 
Correspondence between Claimants’ Agent 
and others s . 8 sheets 
Trading and Profit and Loss Accounts 
1 sheet folio figure 
Trading and Profit and ae Accounts 
1 sheet folio figure 
Note of Wages paid while shop closed 
1 ee Jolio figure 
State of Expenses . . 1 sheet figure 
Awards in previous Reference 13 sheets 
Precognitions . F ; ols Oss, 
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. 
Brought forward 
Making copy of above papers for Junior 
Counsel. ‘ . 229 sheets 
Attendance with Promoters’ Agent arranging to 
send titles to-morrow morning 
Drawing Inventory of Titles. + 2 ‘sheets 
Extending in Duplicate ; 2 sheets each 
Writing Promoters’ Agent, with Titles of Property 
and Inventory to be signed 
Writing you that Counsel wish to inspect 
premises, and wish to have skilled witnesses 
present with them 
Letter from Promoters’ Agent that Declaration of 
Trust not in the hands of Messrs. M. & N. . 
Attendance on you, and searching for document . 
Writing Promoters’ Agent long letter, in reply, as 
to Declaration of Trust and Inventory of the 
remaining stock . : 
Instructing Senior Counsel for consultation 
Paid him feo, and clerk 
Instructing Junior 
Paid him fee, and clerk 
List of papers sent to each 
Cab fares with papers , : : G ‘ 
Writing Promoters’ Agent, with holograph 
Declaration of Trust and letter advising 
purchase of property . 
Framing Inventory of Productions therewith, and 
cop : 
‘Wyritene son for amount drawn from sales . 
Writing Mr. L. P. for 10 additional copies of 
block plan . : : 
Writing Mr M. R. to attend proof on "Monday 
Writing Mx. M. T. to attend proof on puted 
W riting 6 others. : 
Making 6 copies of Inv entory of stock on hand, s say 
Attendance on Mr. M. R., and instructing ‘him 
with same, and as to effect in States already 
prepared from estimates, and to modify same 
as to actual results ‘ ; 
Writing Mr. C. A., with copy of do, 
Writing G. B. to same effect : ; 
Making 2 2 copies for use of Counsel 
Time of assistants making up Inventory of stock 
on hand at request of Promoters 
Writing Mr. O., with copy of his precognition 
Copy sent . : 1 sheet 
Making 5 copies Summary of Claimants’ claim, 
1 sheet figure each 
Attending consultation . : . 2 hours 
Cab fares . j 
Instructing Senior Counsel ‘for proof : 
Paid him fee, and clerk 
Instructing Junior to attend 


1 sheet each 
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Brought forward ‘ caer 2 £ 

Paid him fee, and clerk , : ; ; 15.10). <9 
Preparing for proof : Sea O 
Writing Promoters’ Agent, with note of sales Od 0 
Instructing Senior Counsel to attend proof [eGR 
Paid him fee, and clerk ela aa 
Instructing J unior fe O20 
Paid him fee, and clerk ‘ : ; ; 13.4 °3 
Attending proof i : : - 6 hours a 0.0 
Clerk’s attendance. - 6 hours L100 L100 
Writing G. B., with oak ‘of his additional as 

cognition ‘ 0. 0.50 
Writing Mr. C. A., do. OF 0-50 
Revising print of first day’s proof . 44 pages Ils: 2 LAG 6 
Writing Promoters’ Agent acknowledging return 

of Titles. . 3 ‘ ‘ : : 0 3 4 
Attending proof 5 3 P . 6 hours oe OL O 
Clerks’ attendance. : . 6 hours LOO 110 0 
Instructing Senior Counsel to attend continued proof e050 
Paid him fee, and clerk 220 0 
Instructing Junior to attend 150.8 
Paid him fee, and clerk ; : é 13 - £7 
Revising print second day’s proof . 63 pages 2 656 0 Ds Ostet) 
Attending proof ; : i - 6 hours 3s 9.0 
Clerk’s attendance. : . 6 hours 110 0 1 10.90 
Instructing Senior Counsel to attend continued 

proof . : } 0-0 
Paid him fee, and clerk 222° b > ® 
Instructing Junior to attend 122030 
Paid him fee, and clerk : 5 : Lo 34 
Revising Print, third day’s proof . 60 pages ZOO 2.0 0 
Attending proof ‘ : . 6 hours 3, 0.0 
Clerk’s attendance. : . 6 hours P09 110 0 
Writing you to bring to proof catalogues 
Instructing Senior Counsel to attend continued 

proof . b, 0 
Paid him fee, and clerk 22 =) 0 
Instructing Junior to attend £00 
Paid him fee, and clerk. ; ; ‘ 43° 4: 7 
Revising Print, fourth tay 8 proof . 60 pages ZH  O.9 2) 0 -9 
Attending proof j . 6 hours 3 0 0 
Clerk’s attendance. ; F . 6 hours i a a oe 8) 110 0 
Instructing Senior Counsel to attend continued 

proof . 1 0 0 
Paid him fee, and clerk 22. 1. 
Instructing Junior to attend [30> 0 
Paid him fee, and clerk F : ; i eet 
Revising Print, fifth day’s proof . 73 pages 210 0 21050 
Attending proof ; . 7 hours 310 0 
Clerk’s attendance. - . 7 hours hob B 2O LT 20 
Proof closed—Hearing fixed for— 
Revising Print, sixth “day’ s proof . 60 pages 2 O« 0 2 0 0 
Drawing Inventory of Documents put in evi- 

dence , é au : 1 sheet O° 2.0 
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ee forward a) ee £ 

Copy 2 : : : : 1 sheet 0e1-<6 
Lodging . Or ome 
Writing Mr. L. Pp. to ‘send 1 me note of corrections 

on his evidence . ; 0 0°06 
Writing Mr. M. do. 0-0 0 
Writing you, with print of Saturday’s proceedings 00:20 
Writing 4 others do. 0 70> *O 
Writing Shorthand Writers, with print of third 

day’s proceedings, to give effect to alterations 0 3 4 
Writing Clerk acknowledging duplicate Inventory 

of “Process . : ; 0.3 4 
Writing Mr. L. P., with print of proceedings 0 O°) 
Writing 6 others do. OO 
Instructing Senior Counsel for hearing 1, 2OAR0 
Paid him fee, and clerk 16 109 
Instructing Junior 013 4 
Paid him fee, and clerk LOE 86 
Paid half of printer’s account for printing evi- 

dence. Restricted to two copies. 647 sheets 

each (£121, 12s.) ‘ : : 7. 1 ® 
Writing Claimants that hearing fixed . OF OTRO 
Writing 3 others do. 0 30) 20 
Attendance at hearing 27070 
Writing Shorthand Writers to return Print of 

Proceedings ‘ : ‘ 0 0 0 
Writing Clerk to return Print : 0 f 0 
Writing Clerk, in reply, that the copy 'T asked for 

was lent to him on the understanding that 

it was to be returned . ‘ 0 0 0 
Writing Clerk to send me Minute of Prorogation 

for signature. 0 3 4 
Calling at Clerk’s office, when found him out, but 

learned that hearing had been postponed 010 0 
Writing Claimants thereanent ‘ : 0) 2 se 
Intimating to two Counsel. 0.550 
Writing Clerk that Claimants are anxious that 

no further delay should take place, and that 

the report of Counsels’ speeches forms no 

part of the proceedings in the Reference . - 0 5 O 
Attendance with you when you signed Minute of 

Prorogation i 010 0 
Writing Clerk, in reply, returning Minute of Pro- 

rogation signed . : ; O° OO 
Writing Arbiter, in reply, that I will call , : 200 
Attendance on Arbiter, when he explained to me 

position of matters, and that Reference de- 

volved on Oversman . ; ; : ; 010 O Ome KOs (0) 
Paid cab fairs . 0, 20°56 (wor (R 
Writing Clerk, in reply, that Claimants cannot 

give way with aie to speeches forming no 

part of process . 0 3 4 
Writing Clerk, in reply, again as to speeches being 

lodged i in process : ‘ d ; i 0 3 4 
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Brought forward 

Writing Clerk, in reply, that it is quite irregular 
to ‘lodge i in process a document refused to be 
shown to me as representing Claimants : 

Writing Clerk, in reply, that I cannot depart from 
the terms of my letter : 

Writing Clerk, in reply, that I cannot withdraw 
my objections to permit that a document 
withheld from Claimants should go into 


process 
Having received notes of Proposed Findings— 
Making copy thereof . : 2 2 sheets 


Writing Claimants therewith 

Attendance on Clerk to ascertain if Oversman 
had issued any details of the amount of 
compensation he proposed to find due, when 
I found that he had not done so . 

Framing N ote, with reference to Proposed Find- 


ings, craving for these particulars 1 sheet 
Extending F : : : 1 sheet 
Writing Clerk therewith ; ; ‘ 4 
Copy for intimation to Promoters : 1 sheet 


Writing therewith 
Making two copies Proposed Findings 
2 sheets each 

Writing two Experts, with copy ; 

Writing Clerk, in reply, with account for 
luncheons, etc., and cheque in payment 
thereof, and returning printer’s account 

Paid luncheon account 5 : 

Having received details of Proposed Findings— 

Making 2 copies thereof 8 sheets each 

Writing Mr. L. P. with copy details and for notes 
for Representations 


Writing Mr. R. W. do. 

Writing you, with copy details . : F 
Copy sent. : ; . 8 sheets 
Drawing Representations 17 sheets 
Fair copy . 17 sheets 


Instructing Junior Counsel to revise . 
Paid him fee, and clerk , 
Copy details of Proposed Findings for Counsel 
8 sheets 
Writing Mr. L. P., in 7ePNy: to call along with col- 
league , : d : 
Attendance on Mr. is P. and ‘Mr. B..W. and 
Claimant, going into Draft Representations 


2 hours 
Extending 17 sheets 
Lodging 4 ‘ ; 
Copy for intimation . 17 sheets 


Writing Promoters therewith 
Writing Mr. M. R., with copy Proposed Findings 
and details 
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Brought forward ; synods £ 

Copy sent. ; . 8 sheets 0 12 36 
Writing Clerk that I have sent copy Representa- 

tions to Promoters’. 0 3 4 
Writing Promoters returning copy Representations 

borrowed from them . YO 50 
Writing Clerk acknowledging ‘copy " Additional 

Notes of Proposed Findings ; 0 3 4 
Writing youup with copy Additional N otes Q: 2.756 
Copy sent. 3 . 8 sheets O.12.0 


Attendance on Clerk to ‘Reference, discussing 
question as to expenses, when I left the 
draft with him, to consider matter and return 
it with his decision . 010 0 

Meeting with Clerk on his call, when he stated 
Promoters would not give way, and that he 
would require to submit the question to the 
Oversman to settle the same : 3 

Revising Decree-Arbitral . ; . 8 sheets 

Writing Clerk therewith revised 

Having received from Clerk Draft Decree- 
Arbitral, with Promoters’ alterations, per- 
using and considering same 0 5 0 

Writing him, i in reply to his letter with the Draft 
Decree - Arbitral showing the Promoters’ 
adjustments, that I object to alterations 
made by him, and fully as to appeal on the 
question of expenses, and as to Overs- 
man’s jurisdiction in the Submission . 0. 5-20 

Letter from Clerk that Oversman had disallowed 
Promoters’ alterations on Draft Decree- 

Arbitral. 

Writing Claimants that final award will be issued 
this week . 0 O20 

Writing Clerk to put ‘final award on Record and 
send me extract . : 0 3 4 

Attendance with Claimant on his call explaining 
progress of Reference . : 9.0.0 

Writing Clerk acknowledging Extract Registered 
Decreet- Arbitral, and with cheque for one- 
half of printing Proof. : 03 4 

Writing Promoters’ Agent that I have received 
Extract Decreet- Arbitral, and with note of 
sums due and interest : 

Writing 7 witnesses for their accounts 

Borrowing Process (part of) 

Writing Clerk, with Inventory of Process with 
receipt thereon 

Writing photographer for his account. 

Paid his account : ; 

Attendance with you on your call advising 
regarding position of Reference . : 0 

Meeting with you advising as to position of 
Reference . ; é : ‘ ' ; 0 
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Brought forward agro £ 
Writing Clerk, in reply, with three Nos. of 
Process requested by him : O26 
Writing Clerk acknowledging Nos. of Process 2 206 
Paid lithographing plans 19.8 0 
Fee settling with witnesses a? Pa 
Paid witnesses per Schedule annexed . 90a ot 0. 5490: 14.50 
Borrowing Process (463 Nos.) ‘ : ‘ Oat @O 
Framing account, and copy , . 4 sheets 10516: 6 Dik One 
Copy to lodge . ; : . 54 sheets On Se) 
Copies accounts of skilled witnesses . 54 sheets DOO 
Lodging account with Clerk - 0 3 4 
Noting Order remitting account to, for taxa- 
tion : ; Oi: ll 
Lodging account with Auditor, fixing diet and 
intimating . , ; Se 10:20 
Copy account for Promoters : - 108 sheets 10 16 0 
Returning Process , 0 5 6 
Borrowing up Productions . 0 3 0 
Attending Audit f10>30 
Auditors’ fee We 
Postages, cab hires, fares, and incidents (iy |) 
£1852 710 £289 15 10 
Add account for printing tables . 24 12 6 
£1877 0 4 £289 15 10 
Taxed off 289 15 10 
£1587 4 6 
Error in summation 0.7 6 
£1586 17 0 
SCHEDULE OF WITNESSES 
Amount. Taxed off. 
Lom. 5, CA £315 0 0 £10100 
2. C. D., Surveyor . 115- 0° 0 31 10 0 
ie a Fe 273 0 65 15 0 
4. G. H., Architect. 105. 0" 0 42 0 0 
5. I. J., Builder 15 15 0 
6. K. L., Shopkeeper and Valuator . Bo. -O Isis: 0 
fm NN, do. do. ° , ; : (ha GE i 18°18 -) 
8. O. P. Claimant . ; , ‘ 1 day | eae Sih 
D1) ty AO. ; ; . assistant 1 day ee alt) 
10. S. T., Auctioneer and Valuator ; : 6226.0 3 3 O 
£993 11 0 £190 14 0 
EDINBURGH, , 18 .—The oversman remits to A. B., Esq., $.8.C., 
to tax this account and to report. (Signed) WILLIAM CAMPBELL. 
EpInBuRGH, 18 .—In consequence of a remit by the overs- 


man, I have examined the foregoing account, and have taxed the same, 
in presence of the agents of the parties, at the sum of One thousand 


33 
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five hundred and eighty-seven pounds, four shillings, and sixpence (£1587, 
4s, 6d.) sterling, (Signed) A. B, 


Amount astaxed . ; : ‘ ; ‘ £1587 ~4 56 
Deduct the following taken off by the Oversman 
on representations by the Respondents, viz. rae Ue a © 
Memorials to Counsel ; ; : ‘ , jG ee bee 
Representations ; : ; : ‘ , 15 10 6 
——__—— 34.19 ‘6 


£1552 5 0 


XLVI. INTERLOCUTOR AND NOTE BY WILLIAM CAMPBELL, 
ESQ., K.C., AS TO EXPENSES ; 


EpinpurcH, 20¢h June 1898.—The oversman having considered the report 
by A. B., Esq., the representations for the respondents and the representations 
for the claimants, and the answers by the claimants to the representations for 
the respondents, and having heard counsel for the parties, settles and fixes the 
expenses of and incident to the arbitration to be paid by the respondents to 
the claimants at the sum of £1552, 5s. (Signed) Wuii1am CAMPBELL. 


Note.—The respondents in their representations take objection to the 
principle on which, as they allege, the claimants’ account has been taxed. It 
would have been surprising if, half a century after the passing of the Lands 
Clauses Act, there had remained any doubtas to the correct principle on which 
a claimant’s account of expenses ought to be audited. At the hearing, however, 
it appeared that the learned counsel who attended for the claimants and for 
the respondents respectively were entirely at one as to the principles on which 
it was proper to tax such accounts, and I found on inquiry from Mr, A. B., 
that he was equally in agreement with them on the subject. 

There being thus no question of principle involved, the respondents’ real 
complaint resolves itself into this, that Mr. A. B. has been unduly liberal to 
the claimants, and, in particular, that he has been more liberal than the Auditor 
of the Court of Session would have been if the account had been remitted 
to him. Reference was made to the Railway Companies (Scotland) Act, 1867, 
s. 37, which, in the case of the compulsory purchaser being a railway com: 
pany, entitles either party to have the costs taxed by the Auditor of the 
Court of Session, Though there is no doubt as to the principles on which the 
audit should be conducted, there is ample room for difference of opinion as tc 
the application of these principles, and different auditors may take different 
views of the same account. It was therefore urged with great force by the 
respondents’ counsel that there ought to be uniformity of procedure in fixing 
the amount of costs to be paid by a compulsory purchaser, and that it was 
unreasonable that a municipal corporation should ba compelled to pay more than 
could have been exacted from a railway company. 

In support of their statement that Mr. A. B. had been more liberal than 
the Auditor of Court, the respondents referred to certain taxations made by 
the Auditor of Court in a previous arbitration, as compared with the results 
arrived at by Mr. A. B. I am unable to determine from these data how the 
Auditor of Court would have dealt with the present account. Assuming 
however, that the respondents are right in supposing that Mr. A. B. has taken < 
more liberal view for the claimants than the Auditor of Court would have 
taken, it would not in the least degree follow that Mr. A. B.’s view was wrong 
and that the account should be re-taxed into conformity with the views of the 
Auditor of Court, Whatever weight I might have given to the argument ir 
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favour of uniformity of procedure if my attention had been timeously called 
to the point, I cannot assent to the suggestion that Mr. A. B. must be wrong 
if he differs from the Auditor of Court in a matter in regard to which compet- 
ent men of business may legitimately hold different opinions. 

The forgoing observations apply principally to the items for witnesses’ 
fees. The fees allowed by Mr. A. B. are undoubtedly large, and it was easy 
for the respondents to suggest that they should be cut down. On inquiring, 
however, from Mr. A. B., I found, as I should have expected, that he had 
carefully considered the details of the sum charged for each witness, and that 
he had satisfied himself in each case that the charge was a proper one. Though 
the sum at stake is considerable, no question of jprinciple is involved, and I see 
no reason for coming to a decision different from that arrived at by Mr. A. B. 

In regard to the other objections for the respondents, I repel objections 
Nos. 1 and 2, as I think that the negotiations therein referred to were in the 
interests of the respondents, and must be paid for by them. I sustain ob- 
jection 3 and disallow the sum of £19, 1s. 6d. for memorials to counsel. It 
is only in special circumstances that such charges are allowed, and I do not 
consider them legitimate in the present case as against an opposite party. In 
regard to the charge for printing, I do not think that the claimants waived 
their right to charge for two copies of the proof, and I think Mr. A. B. has 
dealt rightly with the matter. I disallow the charge of £16, 11s. 6d. for 
the claimants’ representations which were unsuccessful, but I allow £1, 1s., 
which would have covered the cost of a short note or letter pointing out that 
I was under a misapprehension as to the parties’ agreement on the question of 
interest. I repel the claimants’ objections which raise questions of detail, in 
regard to which I see no reason to differ from Mr. A. B. 

The result is as follows :— 

Sum in Mr. A. B.’s report of 18th February 1898, £1587 4 6 
Error in summation on p. 38 of account, £0 7 6 


Memorials to counsel, ? P Oe ae 
Representations, ; ; é 15 10 6 
— 34.19 6 
£1552 5 0 
W. C. 


XLVII. FORM OF ACCOUNT OF EXPENSES INCURRED TO A 
CLERK TO A REFERENCE, AS TAXED BY AUDITOR OF 
COURT OF SESSION 


Attendance with Promoters’ Agent, when he handed me Minute 
of Reference. Perusing and considering same, and taking 


instruction to prepare Minute of Acceptance ; Ci phew 
Drawing Minute of Acceptance and Prorogation . 1 sheet 0 8 0 
Extending same 7 : ; - cas) Oy 2 
Drawing Minute by Arbiters appointing Oversman and 

Clerk , , , i , . 1 sheet 0: 23.00 
Extending same ‘ F e . ‘ - O.2aw 
Drawing Minute of Acceptance by Oversman . swore 0 8 0 
Extending same : : , ‘ yl aay 0 2 0 
Entering Minute of Reference in Process ; ‘ 0 3 4 
Process copy Minute of Reference , : 4 sheets Oa Ge 20 


yan) 


Carry forward 


516 APPENDIX OF FORMS UNDER LANDS CLAUSES ACT 


Brought forward ‘ 

Writing Arbiter, with Minute of Reference for signature of 
Minutes annexed, etc., as to Oversman 

Writing W.S. acknowledging Minute of Reference herein pnd 
Minute of Acceptance and Prorogation 

Framing and writing Interlocutor appointing Condescendence, 
etc. Claim to be lodged in ten days, and Answers 

Writing Arbiter, with Minute of Reference, having Minutes 
annexed, and Interlocutor for signature 

Writing acknowledging Minute of Reference and Interlocutor 
signed ‘ 

Writing Arbiter, ie Minute of Roferentas having Mirinte 
annexed, and Interlocutor for signature. ‘ 

Writing Agents of Claimants, with copy of Interlocutor 


Copy Interlocutor ; 1 sheet 
Writing Arbiter acknowledging “Minute ‘and Interlocutor signed 
Process copy Minute of Acceptance ‘ > . 1 sheet 
Process copy Minute of Appointment of Oversman hg ks 
Drawing Minute of Acceptance by Oversman . ea ae 
Extending same , 5 leas 


Writing Oversman, with Minute of Acceptance for signature 

Writing Claimant’s Agents acknowledging Condeseendencs and 
requesting Plan 

Receiving and marking Gondemendonte and Chaim as N dnibes 


of Proceed : 
Receiving and marking newer as N udibee of Prien 
Copy for Respondents : : a: sheets 


Framing and writing Interlocutor appointing adjustment of 
Record and ordaining Claimants to lodge Answers . 

Writing Claimants’ Agents, with copy Answers 

Writing one of the Arbiters, with Interlocutor for signature 

Writing him reply, with Claim, Plan, and Answers, and as to 
Interlocutor 

Receiving and marking Plan lodged : as Number of “Process. 
Framing Inventory of Productions 

Marking Inventory as Number of Process : 

Writing Claimants’ Agents acknowledging Plan 

Writing Arbiter as to information wanted 

Writing Claimants if they will give same 

Writing one of the Arbiters, with Interlocutor for signature 

Writing Interlocutor appointing adjustment of Record, as arranged 
with parties 

Writing one of the Arbiters, with Condescendence and Claim, 
Plan, and Answers, ote, . as to date of Proof, and with 
Interlocutor for signature . 

Writing him acknowledging documents, and noting time that 
will suit him best for hearing 

Writing one of the Arbiters as to ‘date suitable for other Arbiter, 
and that I shall consult Agents 

Writing Agents, with copy of Interlocutor for adjustment of 
Record : : 

Two copies Interlocutor : 

Writing Claimants with Process . : , 

Receiving and marking Note for Respondents 


1 eat each = “2 shove 


Carry forward : ; 
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Brought forward ; ; £ 
Framing Minute of Prorogation by parties : . 1 sheet O58)-0 
Extending same : a ar Onize0 
Framing Minute of Prorogation by rbiters ; kak s 0 8 0 
Extending same a 0.2 0 
Writing Claimants? Agents, with Minute for signature ‘by their 
clients : 0 3 4 
Writing them ackowledging adjusted Record 0% iL -36 
Receiving Condescendence and Claim revised 0 3 4 
Attendance with Promoters’ Agent, who borrowed ie 
writing receipt 0 3 4 
Writing Promoters? Agent acknowledging Answers adjusted 
and other Numbers of Process : ‘ - : Ont G 
Receiving adjusted Answers On Sad 
Fee and outlay getting Prorogation signed i in time (exceptional) ae OO) 
Writing one of the Arbiters, with copy of Record, as to date 
suitable for Proof, and with proposed Interlocutor . O2x6-<0 
Attendance on Oversman as to date suitable for Proof, when he 
stated that would suit him F Q. -b.0 
Three copies of Record as adjusted for Arbiter and Process 
4 sheets each = 12 sheets 018 0 
Receiving and marking Inventory of Productions by Respondents 0 3 4 
Drawing Interlocutor 
Writing Promoters’ Agent acknowledging Minute of Prorogation 
signed _. eat 
Attendance on Oversman as to dates of Proof and inspection of 
ground, when he stated days for Proof and for inspection . 9-5 0 
Writing one of the Arbiters, with Minute of Prorogation for 
signature, copy Record as adjusted, dates of Proof and 
inspection, and draft and Interlocutor, and to hear if 
suggested dates will suit him : 0 -5.0 
Writing one of the Arbiters, with Minute of Prorogation for 
signature, and as to date guitable for other Arbiter. j Oo @ © 
Attendance on Oversman as to date of Proof, when he agreed 
to date : j : OD 
Writing Interlocutor appointing Proof, ete. ; . 1 sheet 05 0 
Arranging for Proof 0 5 0 
Writing one of the Arbiters that Proof has now ; been fixed, and 
inspection might be on , and to hear if these 
dates suit . ‘ i ° d UR ee 
Process copy Minutes of Prorogation 3 ; . 2 sheets Ors fm 
Writing other Arbiter to the same effect, and with Interlocutor 
for signature ‘ One 4 
Writing him acknowledging Interlocutor signed, and that Proof 
may be held, but that Interlocutor to that effect can be 
signed later , Ue ae 
Writing Arbiter, with Interlocutor flr signature, afd that ' 
inspection of subjects has been arranged. i : 0 3 4 
Writing him acknowledging Interlocutor 0 6 
Two copies of Interlocutor for Agents of "Promoters and 
Claimants . . 1 sheet each =2 sheets Ces ee 8) 
Fees extra for alteration as to Proof i ; 210 4 
Arranging for Proof in 8.8.C. Library instead ofab : 0 5 0 
Framing and writing Interlocutor appointing Proof —_. 1 sheet Ov.5.50 


Carry forward . s & 
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Brought forward ; ; £ 

Writing one of Arbiters, with Interlocutor for signature 

Writing him acknowledging Interlocutor , 

Writing other Arbiter, with Interlocutor for signature . 

Writing Arbiter acknowledging Interlocutor signed 

Writing and meeting Promoters ve Inspection . 

Two copies Interlocutor ‘ . 1 sheet each 2 sheets 

Receiving and marking Inventory and productions, and entering 
same in Inventory of Process 

Making 4 copies Record 

Writing Claimants acknowledging 

Attendance with Agent of Promoters, who borrowed Process 

Attendance arranging inspection 

Received return of Process from Agents of Claimants, except 
No. 3 

Attendance with Agent of Promoters, who borrowed N umbers 
of Process . 

Writing Respondents’ Agents acknowledging Process 

Attendance at inspection of ground—engaged all day 

Paid train fare for Oversman, Arbiter, and self 

Paid personal expenses . 

Two copies Note for Respondents and Claimants, reply for 
Arbiters, Oversman, and Process 4 sheets each =16 sheets 

Writing Arbiter that Proof cannot begin till Thursday morning 

Attendance, writing, and arranging as to Proof. 

Writing Oversman, with copy Record, and as to Proof . 

Attendance at Proof fixed for 10.30 to-morrow—engaged all 
day : ; 6 hours 

Attendance at Proof—engaged all day . : Dies. 

Drawing pee of Documents put in by Claimants 1 sheet 

Fair copy 

Marking same as N umber of Process ; 

Receiving and marking Inventory of Productions lodged by 
Claimants . . 

Receiving and marking Inventory of Productions etc., lodged 
by Respondents 

ee ing Be os of Documents put in by Respondents 

opy 5 : 

Marking same as N umber of Process 

Attendance with Promoters’ Agent, who borrowed Process 

Drawing Minute of Prorogation by parties : . 1 sheet 

Extending same : ‘ <a 

Writing Claimants with Process 

W riting Arbiter to know if Arbiters have agreed or differed i in 
award, as another Minute of Prorogation i is necessary . 

Attendance on Claimants procuring signature to Minute of 
Prorogation : ‘ 

Writing Railway Company, with Minute for signature : 

Writing that Minute signed by certain parties . 

Writing Arbiter, in reply, as to devolution, and that we have 
prepared and sent for signature Minute of Prorogation, and 
shall prepare Minute of “Devolution if Arbiters disagree. 0 3 

Attendance on Oversman, at his request, as to Prorogation and 
Devolution, and telephoning Claimants. : : 0 
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Brought forward : £ 
Writing Promoters’ Agent, with Minute of Reference, having 


Minute of Prorogation annexed for signature 0 3 4 
Writing A.B., one of the Claimants, acknowledging Minute of 

Prorogation signed SN a 
Writing Shorthand Writer requesting extension of his notes 

of “Counsels’ speeches ; Onis 14 
Drawing Minute of Prorogation by Arbiters ; | 1 sheet Ocean 0 
Extending : (oleae Oy 2 
Drawing Minute of Devaluation by Arbiters on Overman lite OR SmenO: 
Extending : Ly hs. Omen 
Attendance on one of tia Arbiters, when he signed Minutes ; OW) sO 
Writing one of the Arbiters, with Minutes for ‘signature 0 3 4 
Telegram to Arbiter to sign 0 24246 
iW: riting Claimants’ Agents that Reference is being devolved on 

Oversman, and requesting return of Process borrowed 0 3 4 
Writing Agent of Promoters acknowledging Minute of Proroga- 

tion signed by Promoters , i ; On Lo 
Copy Minute for Process ‘ : 1 sheet Li ee 
Writing Claimant’s Agents acknowledging Numbers of Process . Oey. ears 
Arranging Process, and writing Oversman | intimating that Refer- 

ence has devolved on him as Oversman, and sending Pro- 

cess and Shorthand Writer’s notes ; 010 0 
Writing Promoters’ Agent acknowledging Minutes of Proroga- 

tion and. Devolution by Arbiters signed by Promoters’ 

Arbiter. ‘ 5 : : ; ; Oss 256 
Process copy Minutes , : . 1 sheet each =2 sheets Ga 3-0 
Attendance on Oversman, at his request, as to Reference, and 

receiving instructions to prepare Note of Proposed Findings 010 0 
Drawing Note of Proposed Findings by Oversman 11 sheets 3 6 0 
Attendance on Oversman adjusting same and receiving instruc- 

tions to engross : ’ ‘ ; ; 0 6 8 
Making principal copy . : 11 sheets 016 6 
Attendance on Oversman, when he signed same ; ; 0:3 4 
Two copies to intimate to parties (one duplicate) 22 sheets the 
Writing Promoters’ Agent, with Proposed Findings On 05 0 
Writing Claimants’ Agents, with copy . 0 0 0 
Attendance receiving back Process from Oversman 0-0 0 
Paid messenger . 0 0 6 
Letter from Claimants’ Agents, with representations 0, 01590 
Telephoning Promoters and Claimants ve Findings 0 3 10 
Entering in Process a 
Writing them acknowledging, and that we shall lay Representa- 

tions before Oversman , 0 2 6 
Attendance on Oversman with Proposed Findings and Represen- 

tations, and intimating that the Agent of the Promoters 

does not intend to lodge any Representations 0. 6.8 


Attendance on Oversman, Shen he arranged to allow Respond- 
ents eight days to answer Claimants” Representations, and 
instructed me to prepare Interlocutor 

Writing Interlocutor 

Attendance on Oversman, when he signed same 

Writing Agent, with copy Interlocutor . 

Two copies. Interlocutor ; 


Seon 
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Carry forward . - & 
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Brought forward : . & 

Attendance with Promoters’ Agent, who borrowed Representa- 

tion, and writing Receipt . 0; 0) 
On receipt of letter from Promoters’ Agent requesting continua- 

tion of time for lodging Answers— 
Writing Oversman, with copy letter from Promoters’ Agent, and 

to know if he will agree to continuation of ‘time for 


lodging Answers to Representations 3 : : UE 
Making copy letter ; ook sheet 00 Le 
Attendance on Oversman as to delay, which he agreed to, and 

we were to see if Claimants’ Agents had any objections 0 6 8 
Telephoning Claimants’ Agents that Oversman has agreed to six 

days further being allowed for Answers ‘ : 0. Beit 
Writing Interlocutor . . . 1 sheet 0.5 4 
Attendance on Oversman, when he signed same ‘ 0 3 4 
Writing the Agents, with copy of Interlocutor . : 0 0 0 
Two copies : 2 2 sheets 0 3 8 
Writing Agent of Promoters acknowledging Answers and Repre- 

sentations returned ‘ , 0 ios 
Entering Answers in Process 0 3 4 
Writing Oversman, with Proposed Findings s, Representations 

and Answers, etc., and thereanent . Q- <b 
Attendance on Oversman, who requested us “to arrange for 

hearing of parties . ; F 0: 67S 
Writing Promoters’ Agent informing him of proposed hearing ‘ 0 3 4 
Telephoning Claimants’ Agents intimating hearing, when they 

asked us to ascertain if the time fixed would suit Counsel, 

and if so, they would not object 0 3 10 
Attendance at Parliament House on Counsel thereanent, and on 

Promoters’ Agent, who had seen Counsel, when both agreed 0 6 8 
Framing and writing Interlocutor appointing hearing 1 sheet 0. & @ 
Attendance on Oversman getting same signed : ‘ 0 0 
Two copies thereof j ; ' : 2 sheets 0.3 0 
Writing Agents therewith ‘ ‘ 2 letters 0 5 0 
Framing and despatching telegram to Claimants’ Agents that 

Saturday suits Counsel, and Oversman has fixed it for hearing 0 S20 
Paid dues 0 19 


Writing Claimants’ Agents confirming telegram, and, in ‘reply to 

their wire, that answers lodged by “Promoters are with 

Oversman, but we have asked Promoters? Agent to send 

them a copy 0 3.4 
On receipt of letter from Oversman’s clerk requesting hearing 

to be altered to Monday at 4.30 p.m.— 


Paid messenger 0 O78 
Attendance “by telephone on " Promoters? Agent intimating 

change which is suitable for Counsel, when he agreed 0 3°74 
Attendance by telephone on Claimants? Agents intimating 

change, when they also agreed 0 3 4 
Paid trunk fees * : : ; : 0. 40 
Framing and writing Interlocutor : , . 1 sheet 0 6 O 
Attendance on Oversman procuring same signed 0. <Q 2G 
Framing and despatching telegram to Claimants’ Agents, in reply, 

that date of hearing fixed, Counsel agreed . 0 3 4 
Paid 0) O°Re 


Carry forward ‘ ; £ 
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Brought forward 


Making two copies Interlocutor. : ‘ 2 sheets 
Intimating to Agents . ‘ 
Preparing for and attending hearing , 2 sheets 


Attendance on Oversman, when he instructed us to prepare 
Award to embrace his findings herein : 

Drawing Interlocutor finding sums payable — . 2 sheets 

Drawing Award following thereon . 0 

Attendance on Oversman with draft Interlocutor for revisal, and 
adjusting same ; ; : 

Extending Interlocutor and N ote : ; : i) sheets 

Attendance on Oversman, when he signed same : 

Attendance on Counsel on adjusting Draft Award, when he 
approved of same, and instructed us to send same for 
approval of Agents 

Writing Promoters’ Agent, with copy Interlocutor and Note and 
also Draft Award, so that he may check same , 

Writing Claimants’ Agents, with copy Interlocutor, and that 
Draft Award is with Promoters’ Agent, but that we shall 
send it to them as soon as possible to be checked 

Two copies Interlocutor and Note : . 2 sheets each 

Writing Promoters’ Agent acknowledging Draft Award, and as 
to Extract thereof . 

Writing Claimants’ Agents, with Draft Award for approval and 
return as soon as possible, and requesting copy of Plan to 
be annexed to Award 

Framing and despatching telegram to Claimants’ Agents, in 
reply, that finding for expenses is unnecessary in Award 
under Lands Clauses Act . 

Paid dues 

Framing and despatching telegram to Claimants? Agents, in 
reply to their second telegram, that they are entitled to 
expenses under Act—Oversman considered it unnecessary 
in Award, and referring to authority 

Paid 

Attendance on Oversman receiving back Process 

Writing Claimants’ Agents, sheep ee the Productions lodged by 
them in Process 

Paid carriage by railway, and insurance 

Paid Shorthand Writer’s fee for attendance at Proof and 
writing Hearing 

Framing and despatching telegram to Claimants’ Agents re- 
questing return of Draft Award 

Paid « 

Attendance with Oversman as to letter from Claimants? Agents, 
and their suggested additions to Draft Award as to expenses 
and interest, when Draft was adjusted 

Attendance on Promoters’ Agent as to alterations, of which he 
approved 

Writing Arbiters that Oversman’ s Award i is now ready, and as 
tofees . 

Writing Claimants’ Agents, in reply, acknowledging Draft, as to 
finding for expenses which Oversman so far allowed, but 
that finding for interest from date of Award restored 


Carry forward 
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Brought forward : : £ 
Extending Award oe : ‘ . 9 sheets 0 1380 
Paid stamp 1 15.0 
Writing Docquets on Plan annexed (copy No. 12 of Process) 0 MING 
Attendance with Clerk on Oversman, when he signed Award 
and Plan . : 0 0 0 
Writing Agents intimating Decree- Arbitral ted ‘2 letters 0 6.958 
Agency recording Minute of Reference and Award, and ordering 
two Extracts 0 100 
Paid for same . 0 0 0 
Writing Claimants’ Agents that I have to- ae recorded Minute 
of Reference and. Award : ; 0 <8 4 
Writing Respondents’ Agent to same effect . OQ 25% 
Writing and attendance on Respondents’ Agent handing him 
Extract Award OF 2050 
Writing Claimants’ Agents, with Extract Award : Oh Waar 
Writing and attendance on Oversman and Arbiter settling their 
fees ‘ > 0-105 70 
Framing Inventory of Process from time to time «2 sheets 0 6 0 
Duplicate Inventory of Process : : 0 2. 0 
Duplicate Interlocutor Sheet. : 13 sheets On MAG 
Returning Productions to Agents, and attendance with them and 
Arbiter and Oversman during course of proceedings—net 
charge : : 1 tee 
Fee to as Oversman 0 0 <8 
"3 as Arbiter 05-0 6 
as Arbiter 0 0:9 
een incurred for luncheon at Proof i ia se. 
Paid for use of Hall On Oe 
Postages and incidents . Litgs 


£ 


XLVIII. EXCERPTS FROM NOTE, DATED 30TH JUNE 1897, ISSUED 
BY ANDREW JAMESON, ESQ., K.C.. OVERSMAN IN AN 
ARBITRATION BETWEEN LORD LAMINGTON AND THE 
AIRDRIE AND COATBRIDGE WATER COMPANY 


In this arbitration the claimant claims to be compensated on the footing 
that the land taken by the respondents is to be valued, not as pastoral land, 
but as land having a special value as the site of a reservoir, and having, 
therefore, what has been termed, somewhat loosely, as it appears to me, a 

« commercial value.” Alternatively, the claimant supports his claim by evi- 
dence of the value of the land viewed as part of a pastoral farm, which is its 
present use. A good deal has been said in the course of the proceedings 
about a difference of principle in valuation between the witnesses for the 
claimant and those for the respondents, but it appears to me that the difference 
between the parties is perhaps one regarding the methods rather than the 
principles of land valuation. I hope T may be pardoned adverting at this 
time of day to some elementary principles of valuation, regarding which, 
apparently, there is no difference of opinion between the parties, In the first 
place, it is well settled that in valuing land taken under compulsory powers, 
the arbiters or oversman are bound to take into consideration not only the 
present value of the land to the owner, but also any potential or prospective 
value that it may possess. In ascertaining what potential or prospective 
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value any piece of land possesses, the first question is, what are the uses to 
which it can be adapted? And the next is, what are the probabilities or 
possibilities of its being wanted for these uses by the owner himself or by 
members of the public (including companies and corporations) other than the 
persons in whose favour the Legislature has granted compulsory powers? It 
is the first of these questions that has given rise to the term “adaptability.” 
And “adaptability,” as is laid down in the case of Countess Mary Ossalinsky 
v. The City of Manchester, reported in the Appendix to Browne and Allan on 
Compensation, is an element that ought to be taken into consideration in 
fixing the value of land. But it is obvious that “adaptability” of land for 
any purpose, though it ought to be taken into consideration, cannot justly be 
held to add to the marketable value of land to the owner unless it can be 
shown that at the time of the land being taken there was a probability, greater 
or less, of the land being required for that purpose by some person other than 
the purchaser holding compulsory powers. It is this probability that raises 
“adaptability” into “marketable value”; and in my opinion “adaptability ” 
for any purpose, though it may be considered, can have no value put on it 
unless by reason of such “adaptability” a probable demand for the land pos- 
sessing the adaptability is proved. To illustrate what I mean, take the most 
familiar example of prospective value,—namely, the prospective value of agri- 
cultural land for building purposes,—it may be said that, so far as intrinsic 
qualities are concerned, most of the land in the country is “adaptable” for 
being built upon, yet unless by reason of proximity to a town, or the estab- 
lishment of a new industry in the neighbourhood, or some such cause, there 
is a probability of any particular piece of land being required for building 
purposes within a moderate period of time, no value will be put upon the land 
merely because it is adaptable for being built upon; while, again, if there is 
a probability of its being required for building purposes, but not till after the 
expiry of some years, then if a building value is given, it will be discounted 
according to the number of years which will probably elapse before the land 
is wanted for building. Again, taking reservoir sites, I have no doubt that 
throughout Scotland, and especially in the Highlands, railways have inter- 
sected and spoiled what might have been admirable sites for reservoirs, but it 
never entered the mind of any proprietor or his advisers to make a claim in 
respect of such land on the footing of its being land adaptable for reservoirs, 
for the obvious reason that there was no demand whatever for it as such. It 
has always been the practice in Scotland, in arbitrations under the Lands 
Clauses Acts, to consider what uses land is adaptable for. But in no arbitration 
in Scotland, so far as I know, has value been given for bare “ adaptability ” 
apart from a probable demand for the land for the purpose to which it is said 
to be adapted, such demand being either inferred from the surrounding cir- 
cumstances, other than the circumstance of a party coming to take under 
compulsory powers, or proved by direct evidence. It seems that it is other- 
wise in England, and the valuations put on the site in question in this case by 
all of the claimant’s English witnesses seem to be based on these two grounds: 
(1) That the land now in question is adaptable for being used as the site of 
a reservoir ; (2) that £150 per acre is a value willingly given for reservoir sites 
in England, and represents what a reservoir site is worth between parties, 
purchasing and selling the same. Then it seems to be assumed, from the fact 
of the respondents having come to this site, that either Lord Lamington 
himself would have utilised it as a reservoir, or the promoters of some other 
similar scheme would have come to take it. But judging generally from the 
evidence of the claimant’s English witnesses in this case, who are gentlemen 
of high character and of great experience in compensation cases, it would 
appear that a practice has grown up among arbiters in England of invariably 
giving high rates for reservoir sites, apart from the question whether in any 
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particular case there was any probable future demand for the site other than 
the demand from the parties taking it under compulsory powers. This practice 
may have arisen from the circumstance that there is comparatively little 
ground in England at high elevations and suitable for reservoir sites in pro- 
portion to the extent of the rest of the country and the density of the 
population residing therein, with the result that all land in England at a 
certain elevation above the sea-level, and adaptable for reservoir purposes, 1s 
assumed to possess a recognised marketable value in respect of the qualities 
which it undoubtedly possesses. If this is so, I can only say that a different 
state of circumstances exists in Scotland, where even in what are called the 
Lowlands there is hardly a single town or village which is not within reach of 
high-lying ground, where reservoir sites may be readily obtained. But I 
venture to think that even in England the practice, if it exists, is an unfortun- 
ate one; and we have heard in the present proceedings of a case which, I 
think, shows the danger of determining any particular case by rules of fixed 
values, spoken of by witnesses from their experience in other and possibly 
different cases. The case I refer to is the case of the Swansea Waterworks. 
In that case a syndicate had purchased at public auction a sheep farm, with 
hill-top pastures on the ridge between Brecon and Swansea, for the sum of 
£11,500. The extent of the farm was 5000 acres. A year and a half after 
the purchase the Corporation of Swansea, having obtained compulsory powers 
to make a reservoir on said farm, gave notice to treat, and the case went to 
arbitration, when a sum of £12,370 was awarded for 140 acres, which were 
taken by the Corporation for their reservoir, plus an easement through a 
tunnel in a hill for their conduit. In that case the owners of the land could 
not point to any other community which was likely to want that reservoir site 
of 140 acres. This case is certainly a remarkable one. The price which the 
estate fetched by public auction a year and a half before the arbitration 
shows clearly that the land possessed no market value by reason of its 
adaptability as a reservoir site. It further appears that it could not be proved 
that there was any probable demand. for it as such, except by the persons to 
whom the Legislature had granted compulsory power to take it, and yet 
an arbiter awarded £12,370 for 140 acres out of an estate of 5000 acres, 
which a year and a half before had only fetched £11,500. In other words— 
putting aside the easement—land which had sold one year at £2, 8s. per 
acre, was within two years held to possess the value of £88, 7s. per acre or 
thereby. In my humble opinion, and with all deference to the superior 
experience of valuators who support the practice, I cannot help thinking that 
the public of Swansea were subjected to a most extortionate charge, and that 
the practice which leads to such a result cannot be a sound one. I must say 
that it appears to me that this method of valuation is faulty in principle. It 
professes to fix the value of the land to the owner by considering how much 
profit the purchaser will make out of it, and then giving the owner a share of 
that profit. I am aware that this is attempted to be justified by assuming 
that if the particular company or corporation taking the “adaptable” land 
had not done so, some other company or corporation would have done so, 
and that there being thus a demand for the land for a particular purpose, its 
value is represented by whatever sum the hypothetical company or corporation 
could afford to pay for it, and might have offered to the landowner for it; and 
this sum, again, has to be arrived at by considering what profits the hypothet- 
ical undertaking would produce. This is what has been termed “commercial 
value.” I must say this seems, to those accustomed to the Scottish practice, a 
strange method of land valuation. It proceeds on the footing of holding 
adaptability proved, as it generally is, by the fact of promoters of an under- 
taking armed with compulsory powers applying for the land, and by then 
assuming hypothetical purchasers as competitors. It was said in the course of 
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the present proceedings that the Legislature has practically sanctioned these 
methods of valuation, because attempts have been made to get clauses inserted 
in special Acts regarding railways in England limiting the arbiters or umpire 
in their valuation to the actual agricultural value of the land, and that Par- 
liament had always refused to insert such clauses. I do not think this proves 
anything, because I take it that Parliament would never consent, in a matter 
of what must be called general law, to alter the provisions of Acts such as the 
Lands Clauses Act by contradictory provisions in special Acts. But I am not 
surprised that, looking to the practices and methods I have referred to, there 
should, as one sees in the newspapers, be occasional remonstrances in England 
regarding the enormous sums given in compensation cases as compared with 
the actual value of the land taken, and I would not be surprised if, following 
the example set in the Allotments Acts, some legislation were by and by to be 
introduced defining more particularly the general law on the subject of com- 
pensation for land taken for public purposes as that law is laid down in the 
Lands Clauses Acts. 


INDEX OF EXCERPTS FROM STATUTES 


PAGE 

1. Agricultural Holdings Act, 1900 . F . : 3 ; » 526 
2. Board of Agriculture Rules. : : ‘ . i : 2528 
3. The Arbitration (Scotland) Act, 1894 : : ‘ : ; . 533 
4, Board of Trade Arbitration Act . i P ‘ 4 : . 584 
5, Building Societies Act, 1874 3 3 : ‘ Fi : . 536 
6. E iy 1884 ; ; : ' : 0687 
7. ” ” 1894 : . . . , ; 2 2587 
8. Coal Mines Regulation Act. é , ‘é 5 : . 5387 
9. = oF 1896. , : : : i » 089. 
10. Companies Clauses Act, 1845 - : : , R . . 539 
11. Explosives Act : . . 5 : : , : - 540 
12, Factory and Workshop Act, 1891 . ; ; : : ‘ . 542 
13. 5 nf 1895 . ; ; ; : ; Ae 
14. * A 1901 . ; f : : } . 543 
15. Friendly Societies Act, 1896 “ ; x ; ‘ 5 . 545 
16. Housing of the Working Classes Act, 1890 : ; 2 4 . 546 
17. Lands Clauses Consolidation Act, 1845 ; ; : é - 554 
18. pF a 1860. : : : : . 558 
19. Light Railways Act, 1896 . ; : P P r ‘ . 560 
20. Local Government Act, 1894 , ; , F 3 O62 
21. Metalliferous Mines Regulation Act, 1872 . : : : c . 564 
22. Public Health (Scotland) Act, 1897 3 i : ‘ : . 566 
23. Railway Clauses Consolidation Act, 1845 . ; , i ‘ = OG 
24. Railway Companies Arbitration Act, 1859. ; : : ; . 568 
25. Workmen’s Compensation Act, 1897. 5 ; 571 


26. Act of Sederunt to regulate Procedure under Workmen’s Compensation Act « 578 


APPENDIX OF STATUTES 
EXCERPTS FROM STATUTES RELATIVE TO ARBITRATION 


———— 


AGRICULTURAL HOLDINGS ACT, 1900 
(63 & 64 Vicr. o. 50) 


RULES AS TO ARBITRATION 


PART I, ArBrIrRATION BEFORE A SINGLE ARBITRATOR 


1. Appointment of Arbitrator.—A person agreed upon between the parties, 
or, in default of agreement, nominated by the Board of Agriculture on the 
application in writing of either of the parties, shall be appointed arbitrator. 

2. If a person appointed arbitrator dies, or is incapable of acting, or for 
seven days after notice from either party requiring him to act, fails to act, a 
new arbitrator may be appointed as if no arbitrator had been appointed. 

3. Neither party shall have power to revoke the appointment of the arbi- 
trator without the consent of the other party. 

4, Every appointment, notice, revocation, and consent under this part of 
these rules must be in writing. 

5. Timesfor Award.—The arbitrator shall make and sign his award within 
twenty-eight days of his appointment, or within such longer period as the 
Board of Agriculture may (whether the time for making the award has expired 
or not) direct. 

6. Removal of Arbitrator.—W here an arbitrator has misconducted himself, 
the County Court may remove him. 

7. Evidence.—The parties to the arbitration, and all persons claiming 
through them respectively, shall, subject to any legal objection, submit to be 
examined by the arbitrator, on oath or affirmation, in relation to the matters in 
dispute, and shall, subject as aforesaid, produce before the arbitrator all samples, 
books, deeds, papers, accounts, writings, and documents within their possession 
or power respectively which may be required or called for, and do all other 
things which during the proceedings the arbitrator may require. 

8, The arbitrator shall have power to administer oaths, and to take the 
affirmation of parties and witnesses appearing; and witnesses shall, if the 
arbitrator thinks fit, be examined on oath or affirmation. 

9. Statement of Case.—The arbitrator may at any stage of the proceedings, 
and shall, if so directed by the judge of a County Court (which direction may 
be given on the application of either party), state in the form of a special case, 
for the opinion of that Court, any question of law arising in the course of the 
arbitration. 

10. Award.—The arbitrator shall, on the application of either party, 
specify the amount awarded in respect of any particular improvement or 


improvements ; and the award shall fix a day, not sooner than one month nor 
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later than two months after the delivery of the award, for the payment of the 
money awarded for compensation, costs, or otherwise, and shall be in such 
form as may be prescribed by the Board of Agriculture. 

11. The award to be made by the arbitrator shall be final and binding on 
the parties and the persons claiming under them respectively. 

12. The arbitrator may correct in an award any clerical mistake or error 
arising from any accidental slip or omission. 

13. When an arbitrator has misconducted himself, or an arbitration or 
award has been improperly procured, the County Court may set the award aside. 

14. Costs.—The costs of and incidental to the arbitration and award shall 
be in the discretion of the arbitrator, who may direct to, and by whom, and in 
what manner these costs, or any part thereof, are to be paid ; and the costs shall 
be subject to taxation by the registrar of the County Court on the application of 
either party, but that taxation shall be subject to review by the judge of the 
County Court. 

15. The arbitrator shall, in awarding costs, take into consideration the 
reasonableness or unreasonableness of the claim of either party, either in 
respect of amount or otherwise, and any unreasonable demand for particulars 
or refusal to supply particulars, and generally all the circumstances of the case, 
and may disallow the costs of any witness whom he considers to have been 
called unnecessarily, and any other costs which he considers to have been 
incurred unnecessarily. 

16. Forms.—Any forms for proceedings in arbitration under this Act 
which may be prescribed by the Board of Agriculture shall, if used, be 
sufficient. 


PART II. ARBITRATION BEFORE Two ARBITRATORS OR AN UMPIRE 


1. Appointment of Arbitrators and Umpire.—If the parties agree in writing 
that there be not a single arbitrator, each of them shall appoint an arbitrator. 

2. If before award one of two arbitrators dies or is incapable of acting, or 
for seven days after notice from either party requiring him to act, fails to act, 
the party appointing him shall appoint another arbitrator. 

3. Notice of every appointment of an arbitrator by either party shall be 
given to the other party. 

4. If for fourteen days after notice by one party to the other to appoint an 
arbitrator, or another arbitrator, the other party fails to do so, then, on the 
application of the party giving notice, the Board of Agriculture shall appoint a 
person to be an arbitrator. 

5, Where two arbitrators are appointed, then (subject to the provisions of 
these rules) they shall, before they enter on the arbitration, appoint an umpire. 

6. If before award an umpire dies, or is incapable of acting, or for seven 
days after notice from either party requiring him to act, fails to act, the 
arbitrators may appoint another umpire. 

7. If for seven days after request from either party the arbitrators fail to 
appoint an umpire, or another umpire, then, on the application of either party, 
the Board of Agriculture shall appoint a person to be the umpire. 

8, Neither party shall have power to revoke an appointment of an arbitra- 
tor without the consent of the other. 

9. Every appointment, notice, request, revocation, and consent under this 
part of these rules shall be in writing. ; 

‘10. Time for Award.—The arbitrators shall make and sign their award in 
writing within twenty-eight days after the appointment of the last appointed 
of them, or on or before any later day to which the arbitrators, by any 
writing signed by them, may enlarge the time for making the award, not being 
more than forty-nine days from the appointment of the last appointed of them, 


sa a a, 


Sec. 3 (4). 


Sec. 3 (4). 


Sec. 3 (4). 
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11. If the arbitrators have allowed their time or extended time to ex 
without making an award, or have delivered to either party or to the umpi 
notice in writing stating that they cannot agree, the umpire may forth 
enter on the arbitration in lieu of the arbitrators. 

12. The umpire shall make and sign his award within one month after 
original or extended time appointed for making the award of the arbitra 
has expired. 

13. The time for making an award may from time to time be extendec 
the Board of Agriculture, whether the time for making the award has exp 
or not. 

14. Removal of Arbitrator, Evidence, Statement of Case, Award, C 
Forms.—The provisions of Part I. of these rules as to the removal of 
arbitrator, the evidence, the statement of a case, the award, costs, and fo 
shall apply to an arbitration in accordance with this part as if the expres: 
“arbitrator,” whenever used in those provisions, included two arbitrators o: 
umpire, as the case may require. 

(a) Allotments.—Any question of disputed compensation shall be refe: 
to the arbitration of a sole arbiter appointed by the parties, or if the partie: 
not concur in the appointment of a sole arbiter, then, on the applicatior 
either of them, by the Secretary for Scotland, and the remuneration to be | 
to the arbiter appointed by the Secretary for Scotland shall be fixed by 
said Secretary. , 

(0) If an arbiter appointed for the purposes of this Act dies or beco: 
incapable to act before he has made his award, or fails to make his aw 
within two months after he is appointed, his appointment shall determine, 
the determination of the compensation shall be referred to another arb 
appointed in like manner as if no arbiter had been previously appoint 
Provided always, that the same arbiter may be reappointed. 

(c) An arbiter appointed under this section shall be deemed to be 
arbiter within the meaning of the Lands Clauses Acts, and the provision: 
those Acts with respect to an arbitration shall apply accordingly ; and, furt] 
the arbiter, notwithstanding anything in the said Acts, shall determine 
amount of the expenses, and shall have power to disallow as expenses in 
arbitration the expenses of any witness whom he considers to have been ¢al 
unnecessarily, and any other expenses which he considers to have been incur 
unnecessarily, 


BOARD OF AGRICULTURE RULES 
(Dated Tth December 1900) 


The Board of Agriculture, by virtue and in exercise of the powers in th 
vested under the Agricultural Holdings Act, 1900, do hereby prescribe 
follows :— 

1, An award in an arbitration under the Agricultural Holdings Act, 19 
shall be in the form set forth in the First Schedule hereto, with such modif 
tions of the recitals therein contained as circumstances may require. 

2. The several forms for proceedings in arbitrations under the said / 
which are set forth in the Second Schedule hereto, shall, if used, be sufficic 

3. These rules extend to Scotland only. 

; Aa aie rules may be cited as the Agricultural Holdings (Scotland) Rv 
0) . 
In witness whereof the Board of Agriculture have hereunto set tl 
Official Seal this Seventh day of December, One thousand n 
hundred, 
T. H, Etuior, Secretary, 
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THE FIRST SCHEDULE TO THE ABOVE RULES 
FORM A 
(Form of Award) 


AGRICULTURAL Hoxpines (Scoriann) Acts, 1883 to 1900 


In the matter of a holding known as! , lately in the occupation 
of A. B., of (the quitting tenant) : 

To all of whom these presents shall come I, F. G., of [we, 
F. G., of wand HK... of ,| send greeting : 


Whereas C. D., the landlord of the above-mentioned holding, and the said 
A. B., the tenant thereof, have failed to agree as to the amount and time and 
mode of payment of the compensation to which the said A. B. claims to be 
entitled in respect of the improvements made on the above-mentioned holding, 
which are comprised in the First Schedule to this award: 

(Here insert recitals of appointments of arbiter, arbiters, or oversman. See 
Form B., C., and D.): 

And whereas the said A. B., by written notice to the said C. D., has 
required that the arbitration shall extend to the determination of certain 
further claims by the said A. B. against the said C. D. in respect of the said 
holding, the short particulars of which claims are set forth in the Second 
Schedule to this award : 

And whereas the said C. D., by written notice to the said A. B., has 
required that the arbitration shall extend to the determination of certain 
claims by the said C. D., against the said A. B. in respect of the said holding, 
the short particulars of which claims are set forth in the Third Schedule to 
this award : 

And whereas the said A. B. or C. D. has applied to me [us] to specify the 
amount awarded in respect of such of the improvements comprised in the First 
Schedule to this award as are in such Schedule marked with an asterisk : 

And whereas the time for making my [our] award has been extended by 


the Board of Agriculture to the day of Pegi ee : 
or 
And whereas we have duly enlarged the time for making our award to the 
day of ous 


Now know ye that I, the said F. G. [we, the said F. G. and H. K.], having 
taken upon myself [ourselves] the burden of the said reference, and having 
heard, examined, and considered the witnesses and evidence concerning the 
said matters so referred to me [us] as aforesaid, do make and pronounce this 
my [our] award of and concerning the same in manner following, that is to 
say :— 

J 1. I [We] award and determine that the said A. B. is entitled to receive 
from the said C. D. the sum of pounds shillings and 
pence, as compensation in respect of the improvements comprised 
in the First Schedule to this award, and I [we] do hereby declare that the 
amounts awarded by me [us] in respect of such of the said improvements as 
are marked with an asterisk are the amounts set against such improvements in 
such Schedule. ; 

2. I [We] award and determine that the said A. B, is entitled to receive 

from the said C. D. the sum of pounds shillings and 
pence in respect of the claims mentioned in the Second Schedule 
to this award, : 

3. I [We] award and determine that the said C. D. is entitled to receive 


1 Insert name (if any) and description of holding. 
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from the said A. B, the sum of . pounds shillings anc 
pence in respect of the claims mentioned in the Third Schedule tc 
this award. 

4, I [We] award and determine that the said sum[s] of ~ pounds 

shillings and pence [and pounds : 
shillings and pence] awarded by me [us] shall, subject to the pro 
visions of the Agricultural Holdings (Scotland) Acts, 1883 to 1900, be paid by 
the said C. D. to the said A. B. on the? day after the delivery of thi: 
award; and that the said sum of pounds shillings anc 

pence awarded by me [us] shall, subject as aforesaid, be paid by 
the said A. B. to the said C. D. on the same day. 

5. I[We] award and decern that the expenses of and incidental to the 
arbitration and this award shall be paid by the said A. B. or C. D., or by the 
said A, B. and C. D., in the following proportions, namely, part 
thereof by the said A. B. and part thereof by the said C. D. [o 
otherwise, as may be directed |; or I [we] award and direct that each party shal 


_ bear his own expenses of and incidental to this arbitration, and shall pay 


part of my [our] expenses of this award, and that any expenses payable 
by the one party to the other party under or by virtue of this award shall be 
so paid on the! day after the delivery of this award. 
In witness whereof I [we] have hereunto set my [our] hand[s] thi: 
day of 190. 
Signed by the said F. G. and [H. K.] in the presence of 
EG; 


Tue First SCHEDULE REFERRED TO IN THE ABOVE-WRITTEN 
AWARD 


(Here insert each of the improvements comprised in the First Schedule tc 
the Agricultural Holdings Act, 1900, in respect of which a claim by the tenani 
has been referred to arbitration. If either party has required that the amouni 
awarded in ‘respect of any particular improvement shall be specified, the person 
or persons making the award will mark such improvement with an asterisk, ana 
place against the improvement the amount awarded in respect thereof.) 


THE Second SCHEDULE REFERRED TO IN THE ABOVE-WRITTEN 
AWARD 


(Here insert short particulars of any further claim by the tenant to whicl 
he has by written notice required that the arbitration shall extend.) 


Tur THIRD SCHEDULE REFERRED TO IN THE ABOVE-WRITTEN 
AWARD 


(Here insert short particulars of any claim by the landlord to which he ha: 
by written notice required that the arbitration shall extend.) 


Note.—The award may be indorsed as follows :— 


This award was delivered to A. B. [or C. D.] on the . day o 
190 . 
Hie 


* The date in paragraphs 4 and 5 must not be earlier than one calendar month, nor late 
than two calendar months, after the delivery of the award, 
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FORM B 
(Recital of Appointment of a Single Arbiter) 


_. And whereas by an appointment, dated the day of ; 
19-, signed by the said A. B. and C. D. [or sealed by the Board of 
Agriculture, as the case may be], I, the said F. G., was duly appointed under 
the Agricultural Holdings (Scotland) Acts, 1883 to 1900, to act as arbiter for 
the purpose of settling the said differences, in accordance with the provisions 
set out in the Second Schedule to the Agricultural Holdings Act, 1900. 


FORM © 
(Recital of Appointment of Two Arbiters) 
And whereas by two appointments, dated respectively the day 
of 19 and* the day of , 19, we, the said 


F. G. and H. K., were duly appointed under the Agricultural Holdings 
(Scotland) Acts, 1883 to 1900, to act as arbiters for the purpose of settling the’ 
said differences, in accordance with the provisions set out in the Second 
Schedule to the Agricultural Holdings Act, 1900. 


FORM D 
(Recital of Appointment of Oversman) 


(After recital of appointment of two arbiters, M. N. and P. Q.) 

And whereas by an appointment, dated the day of , 
19 , signed by the said M. N. and P. Q. [or sealed by the Board of Agri- 
culture, as the case may be}, I, the said F. G., was duly appointed under the 
said Acts to act as oversman in the said arbitration : 

1{And whereas the said M. N. and P. Q. duly enlarged the time for 
making their award to the day of se OS 

And whereas the said M. N. and P. Q. have allowed their time to expire 
without making an award [or, as the case may be, have delivered to the said 
A. B. or C. D., ov to me, the said F. G., a notice in writing stating that they 


cannot agree |. 


THE SECOND SCHEDULE TO THE ABOVE RULES. 
FORM E 
(Application for appointment by Board of Agriculture of a Single Arbiter) 
AaricutturaL Hoxtprnes (Scortanp) Acts, 1883 to 1900 


To the Board of Agriculture. 


In the matter of the holding known as? , lately in the occu- 
pation of A. B., of (the quitting tenant) : 

Whereas the said A. B. claims to be entitled to compensation in respect of 
certain improvements made on the above-mentioned holding : 

And whereas C. D., of , the landlord of the said holding, and 
the said A. B., have failed to agree as to the amount and time and mode of 
payment of such compensation, and as to the person to act as arbiter for the 
purpose of settling the differences that have so arisen : 

And whereas there is not any provision in any agreement between the said 
A. B. and C. D. relating to the appointment of such arbiter, and such arbiter 


1 Omit if there has been no such extension. _ 
2 Insert name (if any) and description of holding. 
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may accordingly be appointed by the Board of Agriculture on the application 
in writing of either of the parties : 
Now I, the said A. B. or C. D., do hereby apply to the Board of Agri- 
culture for the appointment by them of an arbiter for the purpose of settling 
the said differences. 
(Signature of A, B. or C. D., or his duly authorised agent.) ; 
Note,—Delay in making the appointment will be avoided if the application 
is signed by or on behalf of both parties, 


FORM F 


(Application for Appointment by Board of Agriculture of Arbiter for 
party failing to appotnt.) 


AaricutturaL Hotprves (Scorianp) Acrs, 1883 to 1900. 


To the Board of Agriculture. 


In the matter of the holding known as! , lately in the ocecupa- 
tion of A. B., of (the quitting tenant) : 

Whereas the said A. B. claims to be entitled to compensation in respect of 
certain improvements made on the above-mentioned holding : 

And whereas C. D., of , the landlord of the said holding, and 
the said A. B., have failed to agree as to the amount and time and mode of 
payment of such compensation : 

And whereas by writing, dated the , the said parties agreed, in 
effect, that the differences which have so arisen should be settled by two 
arbiters or an oversman : 

And whereas the said A. B. or C. D. [as the case may be] has, for fourteen 
days after notice by the said C. D. or A. B. to him to appoint an arbiter, 
failed to do so: 

And whereas there is not any provision in any agreement between the 
said A, B. and C. D. relating to the appointment of an arbiter for or on behalf 
of the said A. B. or C. D., in case of such default as aforesaid, and such 
arbiter may accordingly be appointed by the Board of Agriculture’: 

Now I, the said A, B. or C. D., do hereby apply to the Board of Agriculture 
for fr appointment by them of an arbiter for or on behalf of the said C. D. 
or A. B, 

(Signature of A. B. or C. D., or his duly authorised agent.) 


FORM G 
(Application for Appointment by Board of Agriculture of Oversman) 
AcricuLtturaL Hoxpines (Scornanp) Acts, 1883 to 1900. 


To the Board of Agriculture. 


In the matter of the holding known as! , lately in the occupa- 
tion of A. B., of (the quitting tenant) : 

Whereas the said A. B, claims to be entitled to compensation in respect of 
certain improvements made on the above-mentioned holding : 

And whereas C. D., of , the landlord of the said holding, and 
the said A. B. have failed to agree as to the amount and time and mode of 
payment of such compensation : 

And whereas by writing, dated the , the said parties agreed in 
effect that the differences which have so arisen should be settled by two 
arbiters or an oversman : 

? Insert name (if any) and description of holding, 
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And whereas M. N., of wand PQ. of , having been 
duly appointed to be the arbiters for the purpose of settling the said differ- 
ences, have for seven days after a request in writing in that behalf by the 
said A. B. or C. D. failed to appoint an oversman : 

And whereas there is not any provision in any agreement between the said 
A. B. and C. D. relating to the appointment of an oversman in case of such 
default as aforesaid, and such oversman may accordingly be appointed by the 
Board of Agriculture : 

Now I, the said A. B. or C. D., do hereby apply to the Board of Agri- 
culture for the appointment by them of an oversman for the purpose of such 
arbitration. 

(Signature of A. B. or OC. D., or his duly authorised agent.) 


_ Note.—Delay in making the appointment will be avoided if the application 
is signed by or on behalf of both parties. 


FORM H 
(Application to Board of Agriculture for Extension of Time for Award) 


AGRICULTURAL Horpines (Scortanp) Acts, 1883 to 1900. 


To the Board of Agriculture. 


In the matter of an arbitration under the above-mentioned Acts between 
A. B:, of! (the quitting tenant), and C. D., of (the land- 
lord), relating to the holding known as , lately in the occupation 
of the said A. B.: 

Whereas the time for making the award in the said arbitration will expire 


[or expired] on the day of 1 ae 

Now I, the undersigned, do hereby apply to the Board of Agriculture to 
extend the time for making the said award to the day of : 
19 


[This may be signed by an arbiter, or by an oversman, where the 
matter is referred to him, or in any case by either party to the 
arbitration or his duly authorised agent. | 


THE ARBITRATION (SCOTLAND) ACT, 1894 
(57 & 58 Vicr. c. 18) 


Be it enacted by the Queen’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows :— 

I. Reference to Arbiter not named, ete., not to be invalid.—From and after 
the passing of this Act an agreement to refer to arbitration shall not be 
invalid or ineffectual by reason of the reference being to a person not named, 
or to a person to be named by another person, or to a person merely described 
as the holder for the time being of any office or appointment. 

Il. On Failure to concur in Nomination of Single Arbiter, Court may appoint. 
—Should one of the parties to an agreement to refer to a single arbiter refuse 
to concur in the nomination of such arbiter, and should no provision have been 
made for carrying out the reference in that event, or should such provision 
have failed, an arbiter may be appointed by the Court, on the application of 
any party to the agreement, and the arbiter so appointed shall have the same 
powers as if he had been duly nominated by all the parties. 

1 Insert name (if any) and description of holding. 
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IIL. On Failure of one Party to nominate Arbiter, Court may appoint.— 
Should one of the parties to an agreement to refer to two arbiters refuse to 
name an arbiter, in terms of the agreement, and should no provision have been 
made for carrying out the reference in that event, or should such provision 
have failed, an arbiter may be appointed by the Court, on the application of the 
other party, and the arbiters so appointed shall have the same powers as if he 
had been duly nominated by the party so refusing. 

IV. Arbiters may devolve on Oversman unless otherwise agreed.—Unless 
the agreement to refer shall otherwise provide, arbiters shall have power 
to name an oversman on whom the reference shall be devolved in the event of 
their differing in opinion. Should the arbiters fail to agree in the nomination 
of an oversman, the Court may, on the application of any party to the agree- 
ment, appoint an oversman. The decision of such oversman, whether he has 
been named by the arbiters or appointed by the Court, shall be final. 

V. Act not to apply to Certain Agreements.—This Act shall not apply 
to any agreement, made before its passing, to refer to an arbiter not named or 
to be named by another person, or merely described as the holder for the time 
being of an office or appointment, if any party to such agreement shall, before 
the passing of this Act, or within six months thereafter, have intimated to the 
other party by writing that he declines to be bound by such agreement. 

VI. Interpretation.—For the purposes of this Act the expression “the 
Court ” shall mean any Sheriff having jurisdiction, or any Lord Ordinary of the 
Court of Session. 

VII. Extent of Act and Short Title.—This Act shall apply to Scotland 
only, and may be cited as the Arbitration (Scotland) Act, 1894, 


BOARD OF TRADE ARBITRATIONS, INQUIRIES, ETC. 
(37 & 38 Vicr. c. 40) 


PART I. Boarp or TrapeE InqQuriRizs, ETC. 

2. Where, under the provisions of any special Act, passed either before or 
after the passing of this Act, the Board of Trade are required or authorised to 
sanction, approve, confirm, or determine any appointment, matter, or thing, or 
to make any order, or to do any other act or thing for the purposes of such 
special Act, the Board of Trade may make such inquiry as they may think 
necessary for the purpose of enabling them to comply with such requisition or 
exercise such authority. Where an inquiry is held by the Board of Trade for 
the purposes of this section, or in pursuance of any general or special Act 
passed either before or after the passing of this Act, directing or authorising 
them to hold any inquiry, the Board of Trade may hold such inquiry by 
any person or persons duly authorised in that behalf by an order of the Board 
of Trade, and such inquiry, if so held, shall be deemed to be duly held. 

3. Where application is made, in pursuance of any special Act passed 
either before or after the passing of this Act, to the Board of Trade to be 
arbitrators, or to appoint any arbitrator, referee, engineer, or other person, 
or to hold any inquiry, or to sanction, approve, confirm, or determine any 
appointment, matter, or thing, or to make any order, or to do any other act or 
thing for the purposes of such special Act, all expenses incurred by the Boaré 
of Trade in relation to such application and the proceedings consequent 
thereon shall, to such amount as the Board of Trade may certify by thei 
order to be due, be defrayed by the parties to such application, and (subject te 
any provision contained in the said special Act) shall be defrayed by such 
of the parties as the Board of Trade may by order direct, or, if so directed by 
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an order of the Board of Trade, shall be paid as costs of the arbitration or 
reference. 

The Board of Trade may, if they think fit, on or at any time after the 
making of the application, by order require the parties to the application, 
or any of them, to pay to the Board of Trade such sum as the Board of Trade 
think requisite for or on account of those expenses, or to give security to the 
satisfaction of the Board of Trade for the payment of those expenses on 
demand ; and if such payment or security is not made or given, may refuse to 
act in pursuance of the application. 

All expenses directed by an order of the Board of Trade, oran award 
in pursuance of this section, to be paid, may be recovered in any court of com- 
petent jurisdiction as a debt, and if payable to the Board of Trade, as a debt to 
the Crown, and an order of the Board of Trade shall be conclusive evidence of 
the amount of such expenses. 

4. In this part of this Act the term “ special Act ” means a local or local and 
personal Act, or an Act ofa local and personal nature, and includes a provisional 
order of the Board of Trade confirmed by Act of Parliament, and a certificate 
granted by the Board of Trade under the Railways Construction Facilities Act, 
1864. 

An order of the Board of Trade for the purposes of this part of this Act, or 
of any such special Act as is referred to in this part of this Act, may be made 
by writing under the hand of the president or of one of the secretaries of the 
Board. 

5. The Act of the session of the thirty-fifth and thirty-sixth years of the 
reign of Her present Majesty, chapter eighteen, intituled ‘‘ An Act for regu- 
lating Inquiries by the Board of Trade,” is hereby repealed, without prejudice 
to anything done or suffered under that Act. 


PART II. Rererence to Rarway CoMMISSIONERS 


6. Where any difference to which a railway company or canal company is 

a party is required or authorised under the provisions of any general or special 
Act, passed either before or after the passing of this Act, to be referred to the 
arbitration of or to be determined or settled by the Board of Trade, or some 
person or persons appointed by the Board of Trade, the Board of Trade may, 
if they think fit, by order in writing under the hand of the president or one 
of the secretaries of the Board, refer the matter for the decision of the Railway 
Commissioners, and appoint them arbitrators or umpire, as the case may be, 
and thereupon the Commissioners for the time being shall have the same 
powers as if the matter had been referred to their decision in pursuance of the 
Regulation of Railways Act, 1873, and also any further powers which the 
Board of Trade, or an arbitrator or arbitrators, or umpire, appointed by the 
Board of Trade, would have had for the purpose of the arbitration if the 
difference had not been referred to the Commissioners: Provided always, that 
this section shall not apply to any case in which application is made to the 
Board of Trade for the appointment of an umpire under the twenty-eighth 
section of “The Lands Clauses Consolidation Act, 1845.” 

7. Where any difference is referred for the decision of the Commissioners 
in pursuance of the Regulation of Railways Act, 1873, as amended by this 
part of this Act, the Commissioners shall have the same power by their 
decision of rescinding, varying, or adding to any award or other decision 
previously made by any arbitrator or arbitrators (including therein the Board 
of Trade) with reference to the same subject-matter as any arbitrator or arbi- 
trators would have had if the difference had been referred to him or them. 

8. This part of this Act shall be construed as one with the Regulation of 
Railways Act, 1873, and shall continue in force for the same time as that Act 
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and no longer, but the expiration of this part of this Act shall not affect the 
validity of anything done before such expiration. ; : 

The Regulation of Railways Act, 1873, together with this part of this Act, 
may be cited as the Regulation of Railways Acts, 1873 and 1874. 


THE BUILDING SOCIETIES ACT, 1874 (37 & 38 Vicr. o. 42) 


Sec. 16. The rules of every society hereafter established under this Act 
shall set forth— ; 

(9) Whether disputes between the society and any of its members, or any 
person claiming by or through any member, or under the rules, shall be 
settled by reference to the Court, or to the registrar, or to arbitration. 

Sec. 34. Where the rules of a society under this Act direct disputes to be 
referred to arbitration, arbitrators shall be named and elected in the manner 
such rules provide, or, if there be no such provision, at the first general 
meeting of the society, none of the said arbitrators being beneficially 
interested, directly or indirectly, in its funds, of whom a certain number, 
not less than three, shall be chosen by ballot in each such case of dispute, the 
number of the said arbitrators and mode of ballot being determined by the 
rules of the society ; the names of such arbitrators shall be duly entered in the 
minute-book of the society, and, in case of the death, or refusal, or neglect of 
any of the said arbitrators to act, the society, at a general meeting, shall name 
and elect an arbitrator to act in the place of the arbitrator dying, or refusing, 
or neglecting to act ; and whatever award shall be made by the arbitrators, or 
the major part of them, according to the true purport and meaning of the 
rules of the society, shall determine the dispute; and should either of the 
parties to the dispute refuse or neglect to comply with or conform to such 
award within the time to be limited therein, the Court, upon good and sufficient 
proof being adduced of such award having been made, and of the refusal 
of the party to comply therewith, shall enforce compliance with the same upon 
the petition of any person concerned. Where the parties to any dispute 
arising in a.society under this Act agree to refer the dispute to the registrar, or 
where the rules of the society direct disputes to be referred to the registrar, 
the award of the registrar shall have the same effect as that of the arbitrators. 

Sec. 35. The Court may hear and determine a dispute in the following 
cases :— 

1. If it shall appear to the Court, upon the petition of any person con- 
cerned, that application has been made by either party to the dispute to 
the other party, for the purpose of having the dispute settled by arbi- 
tration under the rules of the society, and that such application has 
not within forty days been complied with, or that the arbitrators 
have refused, or for a period of twenty-one days have neglected, to 
make any award. 

2. Where the rules of the society direct disputes to be referred to the 
Court or to justices. 

Sec. 36. Every determination by arbitrators, or by the Court, or by the 
registrar under this Act of a dispute shall be binding and conclusive on all 
parties, and shall be final to all intents and purposes, and shall not be subject 
to appeal, and shall not be removed or removeable into any court of law, or 
restrained or restrainable by the injunction of any Court of equity ; provided 
always, that the arbitrators, or the registrar or the Court, as the case may be, 
may, at the request of either party, state a case for the opinion of the Supreme 
Court of Judicature on any question of law, and shall have power to grant to 
either party to the dispute such discovery, as to documents and otherwise, 
as might now be granted by any Court of law or equity, such discovery to 
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be made on behalf of the society by such officer of the society as the arbitrators, 
registrar, or Court may determine. 


THE BUILDING SOCIETIES ACT, 1884 (47 & 48 Vicr. o. 41) 


Sec. 2. The word “disputes” in the Building Societies Acts, or in the 
rules of any society thereunder, shall be deemed to refer only to disputes 
between the society and a member, or any representative of a member in his 
capacity of a member of the society, unless by the rules for the time being it 
shall be otherwise expressly provided; and in the absence of such express 
provision, shall not apply to any dispute between any such society and any 
member thereof, or other person whatever, as to the construction or effect of 
any mortgage deed, or any contract contained in any document, other than the 
rules of the society, and shall not prevent any society, or any member thereof, 
or any person claiming through or under him, from obtaining in the ordinary 
course of law any remedy in respect of any such mortgage or other contract to 
which he or the society would otherwise be by law entitled : Provided always, 
that nothing in this Act shall apply to any dispute pending at any time before 
the passing of this Act between any such society and any member thereof, or 
other person, which before the passing of this Act shall have been actually 
referred, or agreed to be referred, to arbitration, or as to which the jurisdiction 
of any Court of law shall have been adjudged to be excluded by a decision of 
any Court of competent jurisdiction in an action or suit between the society and 
any member thereof, or other person. 


THE BUILDING SOCIETIES ACT, 1894 (57 & 58 Vicr. c. 47) 


Sec. 20. Notwithstanding anything contained in the Arbitration Act, 1889, 
or in any other Act, the arbitrators, registrar, or Court to whom a dispute is 
referred in pursuance of the Building Societies Act, 1874, shall not be com- 
pelled to state a special case on any question of law arising in the case, but 
may do so on the request of either party as provided in section thirty-six of the 
Building Societies Act, 1874. 


COAL MINES REGULATION ACT, 1887 (50 & 51 Vicr. c. 58) 


Sec. 47. With respect to arbitrations under this Act, the following pro- 

visions shall have effect :— 

(1) The parties to the arbitration are in this section deemed to be the 
owner, agent, or manager of the mine on the one hand, and the in- 
spector of mines (on behalf of the Secretary of State) on the other. 

(2) Each of the parties to the arbitration may, within fourteen days after 
the date of the reference, appoint an arbitrator. 

(3) No person shall act as arbitrator or umpire under this Act who is 
employed in, or in the management of, or is interested in the mine 
to which the arbitration relates. 

(4) The appointment of an arbitrator under this section shall be in writing, 
and notice of the appointment shall be forthwith sent to the other 
party to the arbitration, and shall not be revoked without the con- 
sent of that party. 

(5) The death, removal, or other change in any of the parties to the arbi- 
tration shall not affect the proceedings under this section. 

(6) If within the said fourteen days either of the parties fail to appoint an 
arbitrator, the arbitrator appointed by the other party may proceed 
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to hear and determine the matter in difference, and in that case the 
award of the single arbitrator shall be final. 

(7) If before an award has been made any arbitrator appointed by either 
party dies, or becomes incapable to act, or for seven days refuses or 
neglects to act, the party by whom such arbitrator was appointed 
may appoint some other person to act in his place ; and if he fails to 
do so within seven days after notice in writing from the other party 
for that purpose, the remaining arbitrator may proceed to hear and 
determine the matter in difference, and in that case the award of the 
single arbitrator shall be final. 

(8) In either of the foregoing cases, where an arbitrator is empowered to 
act singly on one of the parties failing to appoint, the party so fail- 
ing may, before the single arbitrator has actually proceeded in the 
arbitration, appoint an arbitrator, who shall then act as if no failure 
had occurred. 

(9) If the arbitrators fail to make their award within twenty-one days after 
the day on which the last of them was appointed, or within such 
extended time (if any) as may have been appointed for that purpose 
by both arbitrators under their hands, the matter in difference shall 
be determined by the umpire appointed as hereinafter mentioned. 

(10) The arbitrators, before they enter on the matter referred to them, 
shall appoint by writing under their hands an umpire to decide on 
points on which they may differ. 

(11) If the umpire dies or becomes incapable of acting before he has made 
his award, or refuses to make his award within a reasonable time after 
the matter has been brought within his cognisance, the persons or 
person who appointed such umpire shall forthwith appoint another 
umpire in his place. 

(12) If the arbitrators refuse or fail, or for seven days after the request of 
either party neglect to appoint an umpire, then, on the application 
of either party, an umpire may be appointed by the chairman of 
the General or Quarter Sessions of the Peace within the jurisdiction 
of which the mine or any shaft of the mine is situate. 

(13) The decision of every umpire on the matters referred to him shall be 
final. 

(14) If a single arbitrator fails to make his award within twenty-one days 
after the day on which he was appointed, the party who appointed 
him may appoint another arbitrator to act in his place. 

(15) Arrangements shall, whenever practicable, be made for the matter in 
difference being heard at the same time before the arbitrators and | 
umpire. 

(16) The arbitrators and the umpire, or any of them, may examine the 
parties and their witnesses on oath, and may also consult any counsel, 
engineer, or scientific person whom they may think it expedient to 
consult. 

(17) The payment, if any, to be made to any arbitrator or umpire for his 
services shall be fixed by the Secretary of State, and, together with 
the costs of the arbitration and award, shall be paid by the parties, or 
one of them, according as the award may direct. Such costs may be 
taxed by a Master of one of Her Majesty’s Superior Courts, who, on 
the written application of either of the parties, shall ascertain and 
certify the proper amount thereof. The amount, if any, payable by 
the Secretary of State shall be paid as part of the expenses of 
inspectors under this Act. The amount, if any, payable by the owner, 
agent, or manager may, in the event of non-payment, be recovered 
in the same manner as fines under this Act. 
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(18) Every person who is appointed an arbitrator under this section shall 
be a practical mining engineer, or a person accustomed to the working 
of mines ; and every person who is appointed an umpire under this 
section shall be a County Court judge, a police or stipendiary magis- 
trate, a recorder of a borough, or a registrar of a County Court; but 
when an award has been made under this section, the arbitrator or 
umpire who made it shall be deemed to have been duly qualified 
as provided by this section. 


COAL MINES REGULATION ACT, 1896 (59 & 60 Vicr. c. 43) 


Sec. 2, Where any matter in difference is referred to arbitration under the 
principal Act, a majority of the workmen employed in the mine to which the 
arbitration relates may, on giving such security, if any, as may appear to the 
arbitrators or umpire sufficient to provide for the costs occasioned by such 
representation, appoint any person to represent the workmen, or any class of 
them, on the arbitration; and any person so appointed shall be entitled to 
attend, and take part in the proceedings of the arbitration to such extent and 
in such manner as the arbitrators or umpire may direct, and be subject to the 
same liability with respect to costs so occasioned as if he were a party to the 
arbitration. 


COMPANIES CLAUSES ACT, 1845 (8 & 9 Vicr. c. 17) 


Sec. 131. Appointment of Arbitrators when Questions are to be determined 
by Arbitration.—W hen any dispute directed by this or the special Act, or any 
Act incorporated therewith, to be settled by arbitration shall have arisen, 
then, unless both parties shall concur in the appointment of a single arbitrator, 
each party, on the request of the other party, shall by writing under his hand 
nominate and appoint an arbitrator to whom such dispute shall be referred ; 
and after any such appointment shall have been made, neither party shall have 
power to revoke the same without the consent of the other, nor shall the death 
of either party operate as such revocation; and if for the space of fourteen 
days after any such dispute shall have arisen, and after a request in writing 
shall have been served by the one party on the other party to appoint an 
arbitrator, such last mentioned party fail to appoint such arbitrator, then, upon 
such failure, the party making the request and having himself appointed an 
arbitrator, may appoint such arbitrator to act on behalf of both parties, and 
such arbitrator may proceed to hear and determine the matters which shall be 
in dispute, and in such case the award or determination of such single arbitrator 
shall be final. 

Sec. 132. Vacancy of Arbitrator to be supplied.—lf before the matters so 
referred shall be determined any arbitrator appointed by either party die, or 
become incapable, or refuse, or for seven days neglect, to act as arbitrator, the 
party by whom such arbitrator was appointed may nominate and appoint in 
writing some other person to act in his place; and if for the space of seven 
days after notice in writing from the other party for that purpose he fail to do 
so, the remaining or other arbitrator may proceed ex parte ; and every arbitrator 
so to be substituted as aforesaid shall have the same powers and authorities as 
were vested in the former arbitrator at the time of such his death, refusal, or 
disability as aforesaid. 

Sec. 133. Appointment of Umpire.—Where more than one arbitrator shall 
have been appointed, such arbitrators shall, before they enter upon the matters 
so referred to them, nominate and appoint by writing under their hands an 
umpire to decide on any such matters on which they shall differ ; and if such 
umpire shall die, or refuse, or for seven days neglect, to act, they shall forthwith, 
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after such death, refusal, or neglect, appoint another umpire in his place ; and 
the decision of every such umpire on the matters so referred to him shall be 
final. 

Sec. 134. Board of Trade (Lord Ordinary) empowered to appoint an Umpire, 
on Neglect of the Arbitrators.—If in either of the cases aforesaid the said arbi- 
trators shall refuse, or shall for seven days after request of either party to such 
arbitration neglect, to appoint an umpire, it shall be lawful for the Lord 
Ordinary, on the application of either party to such arbitration, to appoint an 
umpire; and the decision of such umpire on the ‘matters on which the arbi- 
trators shall differ shall be final. 

Sec. 135. Power of Arbitrators to call for Books, etc.—The said arbitrators 
or their umpire may call for the production of any documents in the possession 
or power of either party which they or he may think necessary for determining 
the question in dispute, and may examine the parties or their witnesses on 
oath, and administer the oaths necessary for that purpose ; and may also grant 
diligence for the recovery of such documents as either party may require, or 
for citing witnesses; and, on application to the Lord Ordinary, letters of. 
supplement, or such other writ as may be necessary, shall be issued by the 
Lord Ordinary in support of such diligence. - 

Sec. 136. Costs to be in the Discretion of the Arbitrators.—Except where 
by this or the special Act, or any Act incorporated therewith, it shall be other- 
wise provided, the costs of and attending every such arbitration to be deter- 
mined by the arbitrators shall be in the discretion of the arbitrators or the 
umpire, as the case may be. 


EXPLOSIVES ACT (38 & 39 Vicr. c. 17) 


An Act to amend the law with respect to manufacturing, keeping, selling, 
carrying, and importing Gunpowder, Nitroglycerine, and other explosive 
substances. 14th June 1875. 


Sec. 1* (Short Title, “The Explosives Act, 1875.”) 

Sec. 25, An occupier authorised by this Act to require any matter to be 
referred to arbitration may, within one month after receiving the requisition, 
notice, or document relating to the matter to be so referred, send an objection 
thereto to the Secretary of State; and if the cause of such objection is not, 
within one month after.such objection is received by the Secretary of State, 
removed by the Secretary of State waiving or varying the said requisition, 
notice, document, or matter, or otherwise (which the Secretary of State is. 
hereby authorised to do), such occupier may, by notice sent within seven days 
after the expiration of the said month to the Secretary of State, require the 
matter to be referred to arbitration, and the date of the receipt by the Secretary 
of State of the last-mentioned notice shall be deemed to be the date of the 
reference. 

Arbitrations under this Act shall be conducted in manner provided by the 
second schedule to this Act. 


SCHEDULE II 


ARBITRATION 


With respect to arbitrations under this Act, the following provisions shall 
have effect :— : 


1, The parties to the arbitration are in this section deemed to be the 
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occupier of the factory, magazine, or store, on the one hand, and on the other 
the Government inspector (on behalf of the Secretary of State). 

2. Each of the parties to the arbitration may, within twenty-one days after 
the date of the reference, appoint an arbitrator. 

3. No person shall act as arbitrator or umpire under this Act who is 
employed in, or in the management of, or is directly or indirectly interested, in 
the manufacture, trade, factory, magazine, store, business, or premises to 
which the arbitration relates, or is in any manner interested, directly or 
indirectly, in the matter to which the arbitration relates. 

4. The appointment of an arbitrator under this section shall be in writing, 
and notice of the appointment shall be forthwith sent. to the other party to the 
arbitration, and shall not be revoked without the consent of such other party. 

5. The death, removal, or other change in any of the parties to the arbitra- 
tion shall not affect the proceedings under this section. 

6. If within the said twenty-one days either of the parties fail to appoint 
an arbitrator, the arbitrator appointed by the other party may proceed to hear 
and determine the matter in difference, and in such case the award of the 
single arbitrator shall be final. 

7. If before an award has been made any arbitrator appointed by either 
party die or become incapable to act, or for fourteen days refuse or neglect to 
act, the party by whom such arbitrator was appointed may appoint some other 


_ person to act in his place; and if he fail to do so within fourteen days after 


notice in writing from the other party for that purpose, the remaining arbi- 
trator may proceed to hear and determine the matters in difference, and in 
such case the award of such single arbitrator shall be final. 

8. In either of the foregoing cases, where an arbitrator is empowered to 
act singly, upon one of the parties failing to appoint, the party so failing may, 
before the single arbitrator has actually proceeded in the arbitration, appoint 
an arbitrator, who shall then act as if no failure had been made. 

9. If the arbitrators fail to make their award within twenty-one days after 
the day on which the last of them was appointed, or within such extended 
time (if any) as may have been appointed for that purpose by both arbitrators 
under their hands, the matter in difference shall be determined by the umpire 
appointed as hereinafter mentioned. : 

10. The arbitrators, before they enter upon the matters referred to them, 
shall appoint by writing under their hands an umpire to decide on points on 
which they may differ. 

11. If the umpire die or become incapable to act before he has made his 
award, or refuses to make his award within a reasonable time after the matter 
has been brought within his cognisance, the persons or person who appointed 
such umpire shall forthwith appoint another umpire in his place. 

12. If the arbitrators refuse or fail, or for seven days after the request of 
either party neglect, to appoint an umpire, then, on the application of either 
party, an umpire shall be appointed by the chairman of the Quarter Sessions 
of the Peace within the jurisdiction of which the factory, magazine, or store is 
situate. 

13. The decision of every umpire on the matters referred to him shall be 
final. 

14. If a single arbitrator fail to make his award within twenty-one days 
after the day on which he was appointed, the party who appointed him may 
appoint another arbitrator to act in his place. 

The arbitrators and their umpire, or any of them, may examine the parties 
and their witnesses on oath; they may also consult any counsel,” engineer, or 
scientific person whom they may think it expedient to consult. — 

15. The payment (if any) to be made to any arbitrator or umpire for his 
services shall be fixed by the Secretary of State, and together with the costs 
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of the arbitration and award shall be paid by the parties, or one of them, 
according as the award may direct. Such costs may be taxed by a Master of 
one of the Superior Courts, who, on the written application of either of the 
parties, shall ascertain and certify the proper amount of such costs. The 
amount (if any) payable by the Secretary of State shall be paid as part of 
the expenses of inspectors under this Act. The amount (if any) payable 
by any other party may, in the event of non-payment, be recovered in the 
same manner as penalties under this Act. 


FACTORY AND WORKSHOP ACT, 1891 (54 & 55 Vior. oc. 75)1 
SproraL RuLEsS AND REQUIREMENTS 


8.—(1) Where the Secretary of State certifies that in his opinion any 
machinery or process or particular description of manual labour used in a 
factory or workshop (other than a domestic workshop) is dangerous or injurious 
to health, or dangerous to life or limb, either generally or in the case of 
women, children, or any other class of persons, or that the provision for the 
admission of fresh air is not sufficient, or that the quantity of dust generated 
or inhaled in any factory or workshop is dangerous or injurious to health, the 
chief inspector may serve on the occupier of the factory or workshop a notice 
in writing, either proposing such special rules or requiring the adoption of such 
special measures as appear to the chief inspector to be reasonably practicable, 
and to meet the necessities of the case. 

(2) Unless within twenty-one days after receipt of the notice the occupier 
serves on the chief inspector a notice in writing that he objects to the rules or 
requirement, the rules shall be established or, as the case may be, the require- 
ment shall be observed. 

(3) If the notice of objection suggests any modification of the rules or 
requirement, the Secretary of State shall consider the suggestion, and may 
assent thereto with or without any further modification which may be agreed 
on between the Secretary of State and the occupier, and thereupon the rules 
shall be established or, as the case may be, the requirement shall be observed, 
subject to such modification. 

(4) If the Secretary of State does not assent to any objection or modifica- 
tion suggested as aforesaid by the occupier, the matter in difference between 
the Secretary of State and the occupier shall be referred to arbitration under 
this Act, and the date of the receipt of the notice of objection by the Secretary 
of State shall be deemed to be the date of the reference, and the rules shall be 
established, or the requisition shall have effect, as settled by an award on | 
arbitration. 

(5) Any notice under this section may be served by post. 

(6) With respect to arbitrations under this Act, the provisions in the first 
schedule to this Act shall have effect. 

(7) No person shall be precluded by any agreement from doing, or be liable 
under any agreement to any penalty or forfeiture for doing, such acts as may 
be necessary in order to comply with the provisions of this section. 

9.—(1) If any person who is bound to observe any special rules established 
for any factory or workshop under this Act acts in contravention of, or fails 
to comply with, any such special rule, he shall be liable on summary conviction 
to a fine not exceeding two pounds; and the occupier of the factory or work- 
shop shall also be liable on summary conviction to a fine not exceeding ten 
pounds, unless he proves that he had taken all reasonable means, by publish- 
ing, and to the best of his power enforcing, the rules, to prevent the contra- 
vention or non-compliance. 


* These sections are repealed from a date to be fixed by the Secretary of State, 
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(2) A factory or workshop in which there is a contravention of any 
requirement made under this Act shall be deemed not to be kept in conformity 
with the principal Act. 

10.—(1) After special rules are established under this Act in any factory 
or workshop, the Secretary of State may from time to time propose to the 
occupier of the factory or workshop any amendment of the rules, or any new 
rules ; and the provisions of this Act with respect to the original rules shall 
apply to all such amendments and new rules in like manner, as nearly as may 
be, as they apply to the original rules. 

(2) The occupier of any factory or workshop in which special rules are 
established may from time to time propose in writing to the chief inspector, 
with the approval of the Secretary of State, any amendment of the rules or 
any new rules, and the provisions of this Act with respect to a suggestion of 
an occupier for modifying the special rules proposed by a chief inspector shall 
apply to all such amendments and new rules in like manner, as nearly as may 
be, as they apply to such a suggestion. 

12. An inspector shall, when required, certify a copy which is shown to 
his satisfaction to be a true copy of any special rules for the time being 
established under this Act for any factory or workshop, and a copy so certified 
shall be evidence (but not to the exclusion of other proof) of those special 
rules, and of the fact that they are duly established under this Act.! 


FACTORY AND WORKSHOP ACT, 1895 (58 & 59 Vicr. c. 37) 


12. Where any matter in difference is referred to arbitration under section 
eight of the Act of 1891, the arbitrators or umpire may, on the application 
of any of the workmen employed in the class of employment to which the 
arbitration relates, and on such security, if any, as may appear to the arbi- 
trators or umpire sufficient to provide for the costs of and consequential on 
the application, appoint any person to represent the workmen, or any class 
of them, on the arbitration, and any person so appointed shall be entitled to 
attend and take part in the proceedings of the arbitration, either in person or 
by his counsel, solicitor, or agent, to such extent and in such manner as the 
arbitrators or umpire may direct, and shall be subject to the same liability 
with respect to such costs as aforesaid as if he were a party to the arbitration.} 


FACTORY AND WORKSHOP ACT, 1901 (1 Epw. vu. c. 22) 


14.—(1) Every factory of which the construction was not commenced on 
or before the first day of January One thousand eight hundred and ninety-two, 
and in which more than forty persons are employed, and every workshop of 
which the construction was not commenced before the first day of January 
One thousand eight hundred and ninety-six, and in which more than forty 
persons are employed, must be furnished with a certificate from the district 
council of the district in which the factory or workshop is situate that the 
factory or workshop is provided with such means of escape in case of fire for 
the persons employed therein as can reasonably be required under the circum- 
stances of each case, and if the factory or workshop is not so furnished, it shall 
be deemed not to be kept in conformity with this Act; and it shall be the 
duty of the council to examine every such factory and workshop, and, on being 
satisfied that the factory or workshop is so provided, to give such a certificate 
as aforesaid. The certificate must specify in detail the means of escape so 
provided. 

(2) With respect to all factories and workshops to which the foregoing 
provisions of this section do not apply, and in which more than forty persons 

1 These sections are repealed from a date to be fived by the Secretary of State. 
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are employed, it shall be the duty of the district council of every district from 
time to time to ascertain whether all such factories and workshops within their 
district are provided with such means of escape as aforesaid, and in the case of 
any factory or workshop which is not so provided, to serve on the owner of the 
factory or workship a notice in writing specifying the measures necessary for 
providing such means of escape as aforesaid, and requiring him to carry them 
out before a specified date; and thereupon the owner shall, notwithstanding 
any agreement with the occupier, have power to take such steps as are neces- 
sary for complying with the requirements, and unless the requirements are 
complied with, the owner shall be liable to a fine not exceeding one pound for 
every day that the non-compliance continues. 

(3) In case of a difference of opinion between the owner of the factory or 
workshop and the council under the last foregoing sub-section, the difference 
shall, on the application of either party, to be made within one month after 
the time when the difference arises, be referred to arbitration, and thereupon 
the provisions of the First Schedule to this Act shall have effect, and the 
award on the arbitration shall be binding on the parties thereto, and the 
notice of the council shall be discharged, amended, or confirmed in accordance 
with the award. 


FIRST SCHEDULE 
PROVISIONS AS TO ARBITRATION 


1. The parties to the arbitration are in this schedule deemed to be the 
owner of the factory or workshop on the one hand, and the district council on 
the other hand. 

2. Each of the parties to the arbitration may, within fourteen days after 
the date of the reference, appoint an arbitrator. 

3. No person shall act as arbitrator or umpire who is employed in, or in 
the management of, or is interested in, the factory or workshop to which the 
arbitration relates. . 

4. The appointment of an arbitrator must be in writing, and notice of the 
appointment shall be forthwith sent to the other party to the arbitration, and 
the appointment shall not be revoked without the consent of that party. 

5. The death, or removal of, or other change in, any of the parties to the 
arbitration shall not affect the proceedings under this schedule. 

6. If within the said fourteen days either of the parties fails to appoint an 
arbitrator, the arbitrator appointed by the other party may proceed to hear and 
determine the matter in difference, and in that case the award of the single 
arbitrator shall be final. 

7. If before an award has been made any arbitrator appointed by either 
party dies or becomes incapable to act, or for seven days refuses or neglects 
to act, the party by whom that arbitrator was appointed may appoint some 
other person to act in his place; and if he fails to do so within seven days 
after notice in writing from the other party for that purpose, the remaining 
arbitrator may proceed to hear and determine the matter in difference, and in 
that case the award of the single arbitrator shall be final. 

8. In either of the foregoing cases, where an arbitrator is empowered to 
act singly on one of the parties failing to appoint, the party so failing may, 
before the single arbitrator has actually proceeded in the arbitration, appoint 
an arbitrator, who shall then act as if no failure had occurred. 

9. If the arbitrators fail to make their award within twenty-one days after 
the day on which the last of them was appointed, or within such extended 
time (if any) as has been appointed for that purpose by both arbitrators 
under their hands, the matter in difference shall be determined by the umpire 
appointed as hereinafter mentioned. 


te ae 


THE FRIENDLY SOCIETIES AOT, 1896 545 


10. The arbitrators, before they enter on the matter referred to them, shall 
appoint by writing under their hands an umpire to decide on points on which 
they may differ. 

11. If the umpire dies or becomes incapable of acting before he has made 
his award, or refuses to make his award within a reasonable time after the 
matter has been brought within his cognisance, the persons or person who 
appointed such umpire shall forthwith appoint another umpire in his place. 

12. If the arbitrators refuse or fail, or for seven days after the request of 
either party neglect, to appoint an umpire, then on the application of either 
party an umpire may be appointed by the chairman of the Quarter Sessions 
within the jurisdiction of which the factory or workshop is situate. 

13. The decision of every umpire on the matters referred to him shall be 
final. 

14. Ifa single arbitrator fails to make his award within twenty-one days 
after the day on which he was appointed, the party who appointed him may 
appoint another arbitrator to act in his place. 

15. Arrangements shall, whenever practicable, be made for the matters 
in difference being heard at the same time before the arbitrators and the 
umpire. 

16. The arbitrators and the umpire, or any of them, may examine the 
parties and their witnesses on oath, and may also consult any counsel, engineer, 
or scientific person whom they think it expedient to consult. 

17. The payment, if any, to be made to any arbitrator or umpire for his 
services shall be fixed by the Secretary of State, and together with the costs 
of the arbitration and award shall be paid by the parties, or one of them, 
according as the award may direct. Such costs may be taxed by a Master of 
the Supreme Court, or, in Scotland, by the Auditor of the Court of Session, 
and the taxing officer shall, on the written application of either of the parties, 
ascertain and certify the proper amount thereof. The amount, if any, payable 
by the Secretary of State shall be paid as part of the expenses of inspectors 
under this Act. The amount, if any, payable by the occupier of the factory 
or workshop may, in the event of non-payment, be recovered in the same 
manner as fines under this Act. 


THE FRIENDLY SOCIETIES ACT, 1896 (59 & 60 Vict. c. 25) 


Sec, 68.—(1) Every dispute between-— 
(a) A member, or person claiming through a member, or under the rules of 
a registered society or branch, and the society or branch or an officer 
thereof ; or 
(b) Any person aggrieved who has for not more than six months ceased 
to be a member of a registered society or branch, or any person 
claiming through such person aggrieved, and the society or branch 
or an officer thereof ; or 
(c) Any registered branch of any society or branch, and the society or 
branch of which it is a branch; or 
(d) An officer of any such registered branch, and the society or branch of 
which that registered branch is a branch, or 
(e) Any two or more registered branches of any society or branch or any 
officers thereof respectively, 
shall be decided in manner directed by the rules of the society or branch, 
and the decision so given shall be binding and conclusive on all parties 
without appeal, and shall not be removeable into any court of law or restrain- 
able by injunction ; and application for the enforcement thereof may be made 
to the County Court. 
(2) The parties to a dispute in a registered society or branch may by 
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consent (unless the rules of the society or branch expressly forbid it) refer the 
dispute to the chief registrar, or in Scotland or Ireland to the assistant registrar. 

(3) The chief or other registrar to whom a dispute is referred shall with 
the consent of the Treasury, either by himself or by any other registrar, hear 
and determine the dispute, and shall have power to order the expenses of 
determining the dispute to be paid either out of the funds of the society 
or branch, or by such parties to the dispute as he may think fit, and his 
determination and order shall have the same effect and be enforceable in 
like manner as a decision made in the manner directed by the rules of the 
society or branch. 

(4) The chief or other registrar to whom a dispute is referred may ad- 
minister oaths, and may require the attendance of all parties concerned, and 
of witnesses; and the production of all books and documents relating to the 
matter in question. : 

(5) Where the rules of a registered society or branch direct that disputes 
shall be referred to justices, the dispute shall be determined by a Court of 
summary jurisdiction, or, if the parties thereto consent, by the County Court. 

(6) Where the rules contain no direction as to disputes, or where no decision 
is made ina dispute within forty days after application to the society or branch 
for a reference under its rules, the member or person aggrieved may apply 
either to the County Court or to a Court of summary jurisdiction, and the 
Court to which application is so made may hear and determine the matter 
in dispute; but in the case of a society with branches, the said forty days 
shall not begin to run until application has been made in succession to all 
the bodies entitled to determine the dispute under the rules of the society or 
branch, so however that no rules shall require a greater delay than three 
months between each successive determination. 

(7) Notwithstanding anything contained in the Arbitration Act, 1889, or 
in any other Act, the Court and the chief or other registrar, or any arbitrator 
or umpire to whom a dispute is referred under the rules of a registered society 
or branch, shall not be compelled to state a special case on any question of law 
arising in the case; but the Court, or chief or other registrar, may, at the 
request of ejther party, state a case for the opinion in England or Ireland of 
the Supreme Court, and in Scotland of either Division of the Inner House 
of the Court of Session, on any question of law, and may also grant to either 
party such discovery as to documents and otherwise, or such inspection of 
documents, and in Scotland may grant warrant for the recovery of documents 
and examination of havers, as might be granted by any Court of law or equity, 
and the discovery shall be made on behalf of the society or branch by such 
officer thereof as the Court or registrar may determine. 


HOUSING OF THE WORKING CLASSES ACT, 1890 
(53 & 54 Vicr. oc. 70) 


PART I. Acguisrtion or Lanp 


Sec. 20. The clauses of the Lands Clauses Acts, with respect to the pur- 
chase and taking of lands otherwise than by agreement, shall not, except to 
the extent set forth in the second schedule to this Act, apply to any lands 
taken in pursuance of this part of this Act, but save as aforesaid the said 
Lands Clauses Acts, as amended by the provisions contained in the said 
schedule, shall regulate and apply to the purchase and taking of lands, and 
shall for that purpose be deemed to form part of this part of this Act in the 
same manner as if they were enacted in the body thereof; subject to the pro- 
visions of this part of this Act and to the provisions following ; that is to say— 

(1) This part of this Act shall authorise the taking by agreement of any 
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lands which the local authority may require for the purpose of 
carrying into effect the scheme authorised by any confirming Act, 
but it shall authorise the taking, by the exercise of any compulsory 
powers, of such lands only as are proposed by the scheme in the 
confirming Act to be taken compulsorily. 

(2) In the construction of the Lands Clauses Acts, and the provisions in 
the second schedule to this Act, this part of this Act shall be 
deemed to be the special Act, and the local authority shall be deemed 
to be the promoters of the undertaking ; and the period after which 
the powers for the compulsory purchase or taking of lands shall not 
- exercised shall be three years after the passing of the confirming 

ct. 

Sec. 21.—(1) Whenever the compensation payable in respect of any lands, 
or of any interests in any lands, proposed to be taken compulsorily in pursuance 
of this part of this Act requires to be assessed— 

(a) the estimate of the value of such lands or interests shall be based upon 
the fair market value, as estimated at the time of the valuation being 
made of such lands, and of the several interests in such lands, due 
regard being had to the nature and then condition of the property, 
and the probable duration of the buildings in their existing state, 
and to the state of repair thereof, without any additional allowance 
in respect of the compulsory purchase of an area or of any part 
of an area in respect of which an official representation has-been 
made, or of any lands included in a scheme which, in the opinion 
of the arbitrator, have been so included as falling under the descrip- 
tion of property which may be constituted an unhealthy area under 
this part of this Act; and 

(0) in such estimate any addition to or improvement of the property made 
after the date of the publication, in pursuance of this part of this Act, 
of an advertisement stating the fact of the improvement scheme hay- 
ing been made, shall not (unless such addition or improvement was 
necessary for the maintenance of the property in a proper state of 
repair) be included, nor in the case of any interest acquired after the 
said date shall any separate estimate of the value thereof be made so 
as to increase the amount of compensation to be paid for the lands; 
and 

(2) On the occasion of assessing the compensation payable under any 
improvement scheme in respect of any house or premises situate within an 
unhealthy area, evidence shall be receivable by the arbitrator to prove— 

lst. that the rental of the house or premises was enhanced by reason of the 
same being used for illegal purposes, or being so overcrowded as to 
being dangerous or injurious to the health of the inmates ; or 

2nd. that the house or premises are in such a condition as to be a 
nuisance within the meaning of the Acts relating to nuisances, or 
are in a state of defective sanitation, or are not in reasonably good 
repair; or 

3rd. that the house or premises are unfit, and not reasonably capable of 
being made fit, for human habitation ; 

and, if the arbitrator is satisfied by such evidence, then the compensation— 

(a) shall in the first case, so far as it is based on rental, be based on the 
rental which would have been obtainable if the house or premises 
were occupied for legal purposes, and only by the number of persons 
whom the house or premises were under all the circumstances of 
the case fitted to accommodate without such overcrowding as is 
dangerous or injurious to the health of the inmates ; and 

(b) shall in the second case be the amount estimated as the value of the 
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the house or premises if the nuisance had been abated, or if they 
had been put into a sanitary condition, or into reasonably good 
repair, after deducting the estimated expense of abating the nuis- 
ance, or putting them into such condition or repair, as the case may 
be; and 

(c) shall in the third case be the value of the land, and of the materials of 
the buildings thereon. 


PART II 


Sec, 38.—(6) The amount of such compensation, and also the amount of 
any compensation to be paid on the purchase of any lands under this section, 
shall in case of difference be settled by arbitration in manner provided in this 
part of this Act. ; 

(7) Where the local authority is empowered to purchase land compulsorily, 
it shall not be competent for the owner of a house or manufactory to insist on 
his entire holding being taken, where part only is proposed to be taken as 
obstructive, and where such part proposed to be taken can, in the opinion of the 
arbitrator to whom the question of disputed compensation is submitted, be severed 
from the remainder of the house or manufactory without material detriment 
thereto, provided that compensation may be awarded in respect of the sever- 
ance of the part so proposed to be taken in addition to the value of that part. 

(8) Where, in the opinion of the arbiter, the demolition of an obstructive 
building adds to the value of such other buildings as are in that behalf men- 
tioned in this section, the arbitrator shall apportion so much of the compensa- 
tion to be paid for the demolition of the obstructive building as may be equal 
to the increase in value of the other buildings amongst such other buildings 
respectively, and the amount apportioned to each such other building in respect 
of its increase in value by reason of the demolition of such obstructive building 
shall be deemed to be private improvement expenses incurred by the local 
authority in respect of such building, and such local authority may, for the 
purpose of defraying such expenses, make and levy improvement rates on the 
occupier of such premises accordingly ; and the provisions of the Public Health 
Acts relating to private improvement expenses and to private improvement 
rates shall, so far as circumstances admit, apply accordingly in the same 
manner as if such provisions were incorporated in this Act. 

(9) If any dispute arises between the owner or occupier of any building 
(to which any amount may be apportioned in respect of private improvement 
expenses) and the arbitrator by whom such apportionment is made, such dis- 
pute shall be settled by two justices in manner provided by the Lands Clauses 
Acts in cases where the compensation claimed in respect of lands does not 
exceed fifty pounds, 

Sec. 39. Where a scheme for reconstruction and taking of sites of houses 
has been sanctioned by the Local Government Board, “the amount of com- 
pensation shall, in case of difference, be settled by arbitration in manner pro- 
vided by this part of this Act” (sub.-sec. 7). 


SETTLEMENT OF COMPENSATION 


See. 41. In all cases in which the amount of any compensation is, in pur- 
suance of this part of this Act, to be settled by arbitration, the following 
provisions shall have effect, namely :— 

(1) The amount of compensation shall be settled by an arbitrator to be 

appointed and removeable by the Local Government Board. 

(2) In settling the amount of any compensation— 


(a) The estimate of the value of the dwelling-house shall be based 
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on the fair market value as estimated at the time of the valua- 
tion being made of such dwelling-house, and of the several 
interests in such dwelling-house, due regard being had to the 
nature and then condition of the property and the probable 
duration of the buildings in their existing state, and to the 
state of repair thereof, and without any additional allowance 
in respect of compulsory purchase; and 

(2) The arbitrator shall have regard to and make an allowance in 

respect of any increased value which, in his opinion, will be 
given to other dwelling-houses of the same owner by the 
alteration or demolition by the local authority of any build- 
ings. 

(3) Evidence shall be receivable by the arbitrator to prove— 

(Ist) that the rental of the dwelling-house was enhanced by reason 
of the same being used for illegal purposes, or being so over- 
crowded as to be dangerous or injurious to the health of the 
inmates ; or 

(2nd) that the dwelling-house is in a state of defective sanitation or 
is not in reasonably good repair; or 

(3rd) that the dwelling-house is unfit, and not reasonably capable of 
being made fit, for human habitation ; 

and, if the arbitrator is satisfied by such evidence, then the compensation— 

(a) shall in the first case, so far as it is based on rental, be based 
on the rental which would have been obtainable if the 
dwelling-house was occupied for legal purposes, and only by 
the number of persons whom the dwelling-house was under 
all the circumstances of the case fitted to accommodate with- 
out such overcrowding as is dangerous or injurious to the 
health of the inmates ; and 

(b) shall in the second case be the amount estimated as the value 
of the dwelling-house if it had been put into a sanitary 
condition, or into reasonably good repair, after deducting 
the estimated expense of putting it into such condition or 
repair; and 

(c) shall in the third case be the value of the land, and of the 
materials of the buildings thereon. 

(4) On payment or tender to the person entitled to receive the same of the 
amount of compensation agreed or awarded to be paid in respect of 
the dwelling-house, or on payment thereof in manner prescribed by 
the Lands Clauses Acts, the owner shall, when required by the local 
authority, convey his interest in such dwelling-house to them, or as 
they may direct; and in default thereof, or if the owner fails to 
adduce a good title to such dwelling-house to the satisfaction of the 
local authority, it shall be lawful for the local authority, if they 
think fit, to execute a deed poll in such manner and with such con- 
sequences as are mentioned in the Lands Clauses Acts. , 

(5) Sections thirty-two, thirty-three, thirty-five, thirty-six, and thirty-seven 
of the Lands Clauses Consolidation Act, 1845, shall apply, with any 
necessary modifications, to an arbitration and to an arbitrator 
appointed under this part of this Act. 

(6) The arbitrator may, by one award, settle the amount or amounts of 
compensation payable in respect of all or any of the dwelling-houses 
included in one or more order or orders made by the local authority ; 
but he may, and, if the local authority request him so to do, shall, 
from time to time make an award respecting a portion only of the 
disputed cases brought before him. 
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(7) In the event of the death, removal, resignation, or incapacity, refusal, 
or neglect to act of any arbitrator before he shall have made his 
award, the Local Government Board may appoint another arbitrator, 
to whom all documents relating to the matter of the arbitration 
which were in the possession of the former arbitrator shall be 
delivered. 

(8) The arbitrator may, where he thinks fit, on the request of any party 
by whom any claim has been made before him, certify the amount 
of the costs properly incurred by such party in relation to the arbi- 
tration, and the amount of the costs so certified shall be paid by the 
local authority. 

(9) The arbitrator shall not give such certificate where the arbitrator has 
awarded the same or a less sum than has been offered by the local 
authority in respect of such claim before the appointment of the 
arbitrator, and need not give such certificate to any party where he 
considers that such party neglected, after due notice from the local 
authority, to deliver to that authority a statement in writing within 
such time, and containing such particulars respecting the compensa- 
tion claimed, as would have enabled the local authority to make a 
proper offer of compensation to such party before the appointment of 
the arbitrator. 

(10) If within seven days after demand the amount so certified be not paid 
to the party entitled to receive the same, such amount shall be 
recoverable as a debt from the local authority, with interest at the 
rate of five per cent. per annum for any time during which the same 
remains unpaid after such seven days as aforesaid. 

(11) The award of the arbitrator shall be final and binding on all parties. 


SECOND SCHEDULE. 


Provisions with respect to the purchase and taking of Lands in England 
otherwise than by Agreement, and otherwise amending the Lands 
Clauses Acts, 


Deposit or Maps anp Prans 


1. The local authority shall, as soon as practicable after the passing of the 
confirming Act, cause to be made out, and to be signed by their clerk or some 
other principal officer appointed by them, maps and schedules of all lands pro- 
posed to be taken compulsorily (which lands are hereinafter referred to as the 
scheduled lands), together with the names, so far as the same can be reasonably 
ascertained, of all persons interested in such lands as owners or reputed owners, 
lessees or reputed lessees, or occupiers. 

2. The maps made by the local authority shall be upon such scale and 
be framed in such manner as may be prescribed by the confirming authority. 

3. The local authority shall deposit such maps and schedules at the office 
of the confirming authority, and shall deposit and keep copies of such maps 
and schedules at the office of the local authority. 


APPOINTMENT OF ARBITRATOR 


4, After such deposit at the office of the confirming authority as aforesaid, 
it shall be lawful for the confirming authority, upon the application of the 
local authority, to appoint an arbitrator between the local authority and the 
persons interested in such of the scheduled lands, or lands injuriously 
affected by the execution of such scheme, so far as compensation for the same 
has not been made the subject of agreement. 
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PROCEEDINGS ON ARBITRATION 


5. Before any arbitrator enters upon any inquiry he shall, in the presence 
2 a Justice of the Peace, make and subscribe the following declaration ; that is 
0 say— 


“T, A. B., do solemnly and sincerely declare that I will faithfully and 
honestly, and to the best of my skill and ability, hear and determine the 
matters referred to me under the provisions of the Housing of the Working 
Classes Act, 1890. A. B. 

‘* Made and subscribed in the presence of a 
And such declaration shall be annexed to the award when made; and if 
any arbitrator, having made such declaration, wilfully act contrary thereto, he 
shall be guilty of a misdemeanour. 

6. As soon as an arbitrator has been appointed as aforesaid, the confirming 
authority shall deliver to him the maps and schedules deposited at their office, 
and the local authority shall publish once in each of three successive weeks 
the following particulars :— 

(1) The appointment of the arbitrator ; and 

(2) The deposit at the office of the local authority of the copies of such 

maps and schedules as aforesaid, with a description of the situation 

of such office, and a statement of the time at which such copies may be 

inspected by any person desirous of inspecting the same. 
Such publication shall be made not only by advertisement, but also by 
placards and handbills affixed in conspicuous places on or near the lands to be 
taken, and also by leaving a notice thereof at each house proposed to be taken, 
and also by sending a notice thereof by post to the persons interested in such 
lands as owners or reputed owners, lessees or reputed lessees, so far as they 
can be reasonably ascertained. 

7. In every case in which compensation is payable under Part I. of this Act 
by the local authority to any claimant, and which compensation has not been 
made the subject of agreement (in this Act referred to as ‘‘a disputed case”), 
the arbitrator shall ascertain, in such manner as he thinks most convenient, the 
amount of compensation demanded by the claimant, and the amount which the 
local authority may be willing to pay; and after hearing all such parties interested 
in each disputed case as may appear before him at a time and place of which 
notice has been given, as in Part I. of this Act mentioned, he shall proceed to 
decide on the amount of compensation to which he may consider the claimant 
to be entitled in each case. 

8. The arbitrator shall give notice to the claimants in disputed cases 
by causing such notice to be published, or otherwise in such manner as he 
thinks advisable, of a time and place at which the difference between the 
claimants and the local authority in disputed cases, as to the amount of com- 
pensation to be paid, will be decided by the arbitrator. 

9. After the arbitrator has arrived at a decision on all the disputed cases 
brought before him, he shall make an award under his hand and seal, and 
such award shall be final, and be binding and conclusive (subject to the 
provisions concerning an appeal hereinafter contained) upon all persons 
whomsoever, and no such award shall be set aside for irregularity in matter of 
form ; but the arbitrator may, and, if the local authority request him so to do, 
shall, from time to time make an award respecting a portion only of the dis- 
puted cases brought before him. 

10. Such award as aforesaid shall be deposited at the office of the confirm- 
ing authority, and a copy thereof shall be deposited at the office of the 
local authority, and the local authority shall thereupon publish once in each 
of three successive weeks notice of the deposit having been made at the office 
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of the local authority of a copy of the award, and a further notice requiring all 
persons claiming to have any right to or interest in the lands (the compensa- 
tion to be paid in respect of which is ascertained by such award) to deliver to 
the local authority, on or before a day to be named in such notice (such day 
not being earlier than twenty-one days from the date of the last publication of 
the notice), a short statement in writing of the nature of such claim, and a 
short abstract of the title on which the same is founded, and such statement 
and abstract shall be paid for by the local authority. Such abstract of title, in 
the case of a person claiming a fee-simple interest in the land, shall commence 
twenty years previous to the date of the claim, except there has been an 
absolute conveyance on sale within twenty years, and more than ten years 
previous to the claim, when the abstract shall commence with such 
conveyance. 


SpectaL Powers or ARBITRATION 


11. The arbitrator shall have the same power of apportioning any rent- 
service, rent-charge, chief or other rent, payment, or incumbrance, or any rent 
payable in respect of lands comprised in a lease, as two justices have under 
the Lands Clauses Consolidation Act, 1845. 

12. Notwithstanding anything in sec. 92 of the Lands Clauses Con- 
solidation Act, 1845, the arbitrator may determine that such part of any 
house, building, or manufactory as is proposed to be taken by the local 
authority can be taken without material damage to such house, building, 
or manufactory ; and if he so determine, may award compensation in respect of 
the severance of the part so proposed to be taken, in addition to the value 
of that part; and thereupon the party interested shall be required to sell 
and convey to the local authority such part, without the local authority being 
obliged to purchase the greater part or the whole of such house, building, or 
manufactory. 

The local authority, or any person interested, if dissatisfied with a deter- 
mination under this enactment, may, in manner provided with respect to 
appeals to a jury in respect of compensation for land by this schedule, submit 
the question of whether the said part can be taken without material damage, as 
wellas the question of the proper amount of compensation, to a jury; and the 
notice of intention to appeal shall be given within the same time as notice 
of intention to appeal against the amount of compensation awarded is required 
to be given. 

13. The amount of purchase-money or compensation to be paid in 
pursuance of sec. 124 of the Lands Clauses Consolidation Act, 1845, in 
respect of any estate, right, or interest in or charge affecting any of the 
scheduled lands which the local authority have through mistake or inadvertence 
failed or omitted duly to purchase or make compensation for, shall be awarded 
by the arbitrator and be paid in like manner, as near as may be, as the same 
would have been awarded and paid if the claim of such estate, right, interest, 
or charge had been delivered to the arbitrator before the day fixed for the 
delivery of statements of claims. 

If the arbitrator is satisfied that the failure or omission to. purchase 
the said estate, right, interest, or charge arose from any default on the part 
either of the claimant or of the local authority, he may direct the costs to 
be paid by the party so in default. 


Entry on LANDS ON MAKING Deposit 


24, Where the local authority are desirous, for the purposes of their 


works, of entering upon any lands before they would be entitled to enter _ 


thereon under the provisions hereinbefore contained, it shall be lawful for the 
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local authority, at any time after the arbitrator has framed his award, upon 
depositing in the Bank of England such sum as the arbitrator may certify to be 
in his opinion the proper amount to be so deposited in respect of any lands 
authorised to be purchased or taken by the local authority, and mentioned 
in such award, to enter upon and use such lands for the purposes of the 
improvement scheme of the local authority ; and the arbitrator shall, upon the 
request of the local authority at any time after he has framed such award, 
certify under his hand the sum which, in his opinion, should be so deposited 
by the local authority in respect of any lands mentioned in such award before 
they enter upon and use the same as aforesaid, and the sum to be so 
certified shall be the sum or the amount of the several sums set forth in such 
award as the sum or sums to be paid by the local authority in respect of such 
lands, or such greater amount as to the arbitrator, under the circumstances of 
the case, may seem proper; and notwithstanding such entry as aforesaid, 
all proceedings for and in relation to the completion of the award, the delivery 
of certificates, and other proceedings under Part I. of this Act, shall be 
had, and payments made, as if such entry and deposit had not been made. 


APPEAL 


26. Where the award exceeds one thousand pounds, the party dissatisfied 
may, by leave of the Court or a judge, have the amount of compensation 
settled by a jury. 


Costs or ARBITRATION 


28. The salary or remuneration, travelling and other expenses, of the 
arbitrator, and all costs, charges, and expenses (if any) which may be incurred 
by the confirming authority in carrying the provisions of Part I. of this Act 
into execution, shall, after the amount thereof shall have been certified under 
this article, be paid by the local authority; and the amount of such costs, 
charges, and expenses shall from time to time be certified by the confirming 
authority after first hearing any objections that may be made to the reason- 
ableness of any such costs, charges, and expenses by or on behalf of the 
local authority ; and every certificate of the said confirming authority certifying 
the amount of such costs, charges, and expenses shall be taken as proof 
in all proceedings at law or in equity of the amount of such respective costs, 
charges, and expenses, and the amount so certified shall be a debt due from 
the local authority to the Crown, and shall be recoverable accordingly. 

Further, any such certificate may be made a rule of a Superior Court on the 
application of any party named therein, and may be enforced accordingly. 

29. (1) It shall be lawful for the arbitrator, where he thinks fit, upon the 
request of any party by whom any claim has been made before him, to certify 
the amount of the costs properly incurred by such party in relation to the arbitra- 
tion, and the amount of the costs so certified shall be paid by the local 
authority ; provided that :— 

(a) The arbitrator shall not be required to certify the amount of costs in 
any case where he considers such costs are not properly payable 
by the local authority. 

(6) The arbitrator shall not be required to certify the amount of costs 
incurred by any party in relation to the arbitration in any case 
where he considers that such party neglected, after due notice from 
the local authority, to deliver to that authority a statement in 
writing within such time, and containing such particulars respecting 
the compensation claimed, as would have enabled the local authority 
to make a proper offer of compensation to such party before the 
appointment of the arbitrator. 
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(c) No certificate shall be given where the arbitrator has awarded the same 
or a less sum than has been offered by the local authority in respect 
of the claim before the appointment of the arbitrator. ; 

(2) If within seven days after demand the amount certified be not paid to 
the party entitled to receive the same, such amount shall be recoverable as a 
debt from the local authority, with interest at the rate of 5 per cent. per 
annum for any time during which the same remains unpaid after such seven 
days as aforesaid. 


MISCELLANEOUS 


30. The arbitrator may call for the production of any documents in 
the possession or power of the local authority, or of any party making any 
claim under the provisions of Part I. of this Act, which such arbitrator may 
think necessary for determining any question or matter to be determined 
by him under Part I. of this Act, and may examine any such party and 
his witnesses, and the witnesses for the local authority, on oath, and administer 
the oaths necessary for that purpose. ; 

31. If any arbitrator appointed in pursuance of Part I. of this Act die, or 
refuse, decline, or become incapable to act, the confirming authority may 
appoint an arbitrator in his place, who shall have the same powers and 
authorities as the arbitrator first appointed ; and upon the appointment of any 
arbitrator in the place of an arbitrator dying, or refusing, declining, or 
becoming incapable to act, all the documents relating to the matter of the 
arbitration which were in the possession of such arbitrator shall be delivered 
to the arbitrator appointed in his place, and the local authority shall publish 
notice of such appointment in the London Gazette. 

32. All notices required by this schedule to be published shall be 
published in some one and the same newspaper circulating within the jurisdic- 
tion of the local authority ; and where no other form of service is prescribed, all 
notices required to be served or given by the local authority under this 
schedule or otherwise upon any persons interested in or entitled to sell lands 
shall be served in manner in which notices of lands proposed to be taken com- 
pulsorily for the purpose of an improvement scheme are directed by Part I. of 
this Act to be served upon owners or reputed owners, lessees or reputed 
lessees, and occupiers. 


THE LANDS CLAUSES CONSOLIDATION (SCOTLAND) 
ACT, 1845 (8 & 9 Vict. o. 19) 


In citing this Act, it shall be sufficient to use the expression ‘The Lands 
Clauses Consolidation (Scotland) Act, 1845.” 


And with respect to the purchase and taking of lands otherwise than by 
agreement,— 

23. If the compensation claimed or offered in any case shall exceed fifty 
pounds, and if the party claiming such compensation desire to have the same. 
settled by arbitration, and signify such desire to the promoters of the under- 
taking before they have presented their petition to the Sheriff to summon a 
Jury in respect of such lands under the provisions hereinafter contained, by a 
notice in writing, stating in such notice the nature of the interest in such lands 
in respect of which he claims compensation, and the amount of the compensa- 
tion so claimed ; and unless the promoters of the undertaking be willing to pay 
the amount of compensation so claimed, and shall enter into a written agree- 
ment for that purpose, then, within twenty-one days after the receipt of any 
such notice from any party so entitled, the same shall be settled by arbitration 
in the manner hereinafter provided. 


LANDS CLAUSES ACT, 1845 555 


24, When any question of disputed compensation by this or the special 
Act, or any Act incorporated therewith, authorised or required to be settled by 
arbitration, shall have arisen, then, unless both parties shall concur in the 
appointment of a single arbiter, each party, on the request of the other party, 
shall nominate and appoint an arbiter, to whom such dispute shall be referred ; 
and every appointment of an arbiter shall be made on the part of the company 
under the hand of the secretary or any two of the directors of the company, 
and on the part of any other party under the hand of such party, or if such 
party be a company or corporation, under the hand of the proper officer or 
person authorised by such company or corporation, and such appointment shall 
be delivered to the arbiters, and shall be deemed a submission to arbitration on 
the part of the party by whom the same shall be made; and after any such 
appointment shall have been made, neither party shall have power to revoke 
the same without the consent of the other, nor shall the death of either party 
operate as such revocation; and if for the space of fourteen days after any 
such dispute shall have arisen, and after a request in writing, in which shall be 
stated the matters so required to be referred to arbitration, shall have been 
served by the one party on the other party to appoint an arbiter, such other 
party fail to appoint an arbiter, then upon such failure the party making the 
request, and having himself appointed an arbiter, may appoint such arbiter to 
act on behalf of both parties, and such arbiter may proceed to hear and 
determine the matters which shall be in dispute, and in such case the award or 
determination of such single arbitrator shall be final. 

25. If, before the matters so referred shall be determined, any arbiter 
appointed by either party die, or become incapable, the party by whom such 
arbiter was appointed may nominate and appoint in writing some other person 
to act in his place, and if for the space of seven days after notice in writing 
from the other party for that purpose he fail to do so, the remaining or other 
arbiter may proceed ex parte ; and every arbiter so to be substituted as afore- 
said shall have the same powers and authorities as were vested in the former 
arbiter at the time of such his death or disability as aforesaid. 

26. Where more than one arbiter shall have been appointed, such arbiters 
shall, before they enter upon the matters referred to them, nominate and 
appoint, by writing under their hands, an oversman to decide on any such 
matters on which they shall differ, or which shall be referred to him under the 
provisions of this or the special Act; and if such oversman shall die, or 
become incapable to act, they shall forthwith, after such death or incapacity, 
appoint another oversman in his place; and the decision of every such overs- 
man on the matters on which the arbiters shall differ shall be final. 

27. If in either of the cases aforesaid the said arbiters shall refuse, or shall, 
for seven days after request of either party to such arbitration, neglect, to 
appoint an oversman, it shall be lawful for the Lord Ordinary, on the applica- 
tion of either party to such arbitration, to appoint an oversman, and the 
decision of such oversman on the matters on which the arbiters shall differ, or 
which shall be referred to him under this or the special Act, shall be final. 

28. If, when a single arbiter shall have been appointed, such arbiter shall 
die, or become incapable to act, before he shall have made his award, the 
matters referred to him shall be determined by arbitration, under the provisions 
of this or the special Act, in the same manner as if such arbiter had not been 
appointed. 

29. If, when more than one arbiter shall have been appointed, either of 
the arbiters refuse, or for seven days neglect, to act, the other arbiter may 
proceed ex parte, and the decision of such arbiter shall be as effectual as if he 
had been the single arbiter appointed by both parties. 

30. If, where more than one arbiter shall have been appointed, and neither 
of them shall refuse or neglect to act as aforesaid, such arbiters shall fail to 
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make their award within twenty-one days after the day on which the last of 
such arbiters shall have been appointed, or within such extended time as shall 
have been appointed for that purpose by both such arbiters under this Act, the 
matters referred to them shall be determined by the umpire to be appointed as 
aforesaid. 

31. The said arbiters or their oversman may call for the production of any 
documents in the possession or power of either party which they or he may 
think necessary for determining the question in dispute, and may examine the 
parties or their witnesses on oath, and administer the oaths necessary for that 
purpose, and take all evidence competent according to the law of Scotland. 

32. All the expenses of any such arbitration and incident thereto, to be 
settled by the arbiters or oversman, as the case may be, shall be borne by the 
promoters of the undertaking, unless the arbiters or oversman shall award the 
same sum as, or a less sum than, shall have been offered by the promoters of 
the undertaking, in which case each party shall bear his own expenses incident 
to the arbitration ; and in all cases the expenses of the arbiters or oversman, as 
the case may be, and of recording the decreet-arbitral or award in the Books of 
the Council and Session, shall be borne by the promoters of the undertaking. 

33. The arbiters shall make their decreet-arbitral or award in writing, and 
shall cause the same to be recorded in the Books of Council and Session, or 
shall deliver the same to the promoters of the undertaking, to be by them so 
recorded, and the said promoters shall, on demand, at their own expense, 
furnish an extract thereof from the said Books to the other party to the 
arbitration ; and extracts of decreets-arbitral or awards shall bear faith in all 
Courts and cases the same as the original writings, unless the originals be 
improven. 

34. No award made with respect to any question referred to arbitration 
under the provisions of this or the special Act shall be set aside for irregularity 
or error in matter of form. 

35. If the party claiming compensation shall not, as hereinbefore provided, 
signify his desire to have the question of such compensation settled by 
arbitration, or if, when the matter shall have been referred to arbitration, the 
arbiters or their umpire shall for three months have failed to make their or his 
award, the question of such compensation shall be settled by the verdict of a 
jury, as hereinafter provided. 

60. All the expenses of and incident to every such valuation shall be borne 
by the promoters of the undertaking. 

61. In estimating the purchase-money or compensation to be paid by the 
promoters of the undertaking in any of the cases aforesaid, regard shall be had 
not only to the value of the land to be purchased or taken by the promoters of 
the undertaking, but also to the damage, if any, to be sustained by the owner 
of the lands by reason of the severing of the lands taken from the other lands 
of such owner, or otherwise injuriously affecting such lands by the exercise of 
the powers of this or the special Act, or any other Act incorporated therewith. 

62. On estimating the purchase-money or compensation to be paid by the 
promoters of the undertaking in any of the cases aforesaid, the Sheriff, arbiters, 
valuator, or jury, as the case may be, shall apportion the said compensation 
among the parties who may be interested in the said lands as joint owners or 
lessees, or as holding some security or burden or claim thereon or interest 
therein, and who shall have been parties to the said trial or arbitration or 
valuation: Provided always, that nothing herein contained shall prevent any 
person having a separate interest from having the same separately tried. 

_ 63. When the compensation payable in respect of any lands, or any 
interest therein, shall haye been ascertained by the valuation of a valuator, and 
deposited in the bank under the provisions herein contained, by reason that 
the owner of or party entitled to convey such lands, or such interest therein 
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as aforesaid, could not be found, or was absent from the kingdom, and if such 
owner or party shall be dissatisfied with such valuation, it shall be lawful for 
him, before he shall have applied to the Court of Session for payment or 
investment of the moneys so deposited under the provisions herein contained, 
by notice in writing to the promoters of the undertaking, to require the 
question of such compensation to be submitted to arbitration, and thereupon 
the same shall be so submitted to and settled by arbitration in the manner 
hereinbefore provided for settling disputes by arbitration. 

64. The question to be submitted to the arbiters in the case last aforesaid 
shall be, whether the said sum so deposited as aforesaid by the promoters of 
the undertaking was a sufficient sum, or whether any and what further sum 
ought to be paid or deposited by them. 

65. If the arbiters shall decide that a further sum ought to be paid or 
deposited by the promoters of the undertaking, they shall pay or deposit, as the 
case may require, such further sum within fourteen days after the making of 
such decreet-arbitral or award, or in default thereof the same may be enforced 
by diligence, or recovered, with expenses, by action in any competent Court. 

66. If the arbiters shall determine that the sum so deposited was sufficient, 
the expenses of and incident to such arbitration, to be determined by the 
arbiters, shall be in the discretion of the arbiters; but if the arbiters shall 
determine that a further sum ought to be paid or deposited by the promoters 
of the undertaking, all the expenses of and incident to the arbitration shall be 
borne by the promoters of the undertaking. 

And with respect to interest in lands which have by mistake been omitted 
to be purchased, be it enacted as follows :— 

117. If at any time after the promoters of the undertaking shall have 
entered upon any lands which under the provisions of this or the special Act, 
or any Act incorporated therewith, they were authorised to purchase, and 
which shall be permanently required for the purposes of the special Act, any 
party shall appear to be entitled to any estate, right, or interest in or charge 
affecting such lands which the promoters of the undertaking shall through 
mistake or inadvertency have failed or omitted duly to purchase or to pay 
compensation for, then, whether the period allowed for the purchase of lands 
shall have expired or not, the promoters of the undertaking shall remain in the 
undisturbed possession of such lands, provided, within six months after notice 
of such estate, right, interest, or charge, in case the same shall not be disputed 
by the promoters of the undertaking, or in case the same shall be disputed, 
then within six months after the right thereto shall have been finally 
established by law in favour of the party claiming the same, the promoters of 
the undertaking shall purchase or pay compensation for the same, and shall 
also pay to such party, or to any other party who may establish a right thereto, 
full compensation for the profits or interest which would have accrued to such 
parties respectively in respect thereof during the interval between the entry of 
the promoters of the undertaking thereon and the time of the payment of such 
purchase-money or compensation by the promoters of the undertaking, so far as 
such profits or interest may be recoverable in law; and such purchase-money 
or compensation shall be agreed on or awarded and paid in like manner as 
according to the provisions of this Act the same respectively would have been 
agreed on or awarded and paid in case the promoters of the undertaking had 
purchased such estate, right, interest, or charge before their entering upon 
such land, or as near thereto as circumstances will admit. 

118. In estimating the compensation to be given for any such last-mentioned 
lands, or any estate or interest in the same, or for any profits thereof, the 
jury, or arbiters, or Sheriff, as the case may be, shall assess the same according 
to what they shall find to have been the value of such lands, estate, or interest, 
and profits at the time such lands were entered upon by the promoters of the 


558 APPENDIX OF STATUTES 


S . 
undertaking, and without regard to any improvements or works made in the 
said lands by the promoters of the undertaking, and as though the works had 
not been constructed. é 

And with respect to lands acquired by the promoters of the undertaking 
under the provisions of this or the special Act, or any Act incorporated there- 
with, but which shall not be required for the purposes thereof, be it enacted as 
follows :— 

120. Within the prescribed period, or if no period be prescribed, within 
ten years after the expiration of the time limited by the special Act for the 
completion of the works, the promoters of the undertaking shall absolutely sell 
and dispose of all such superfluous lands in such manner as they may deem 
most advantageous, and apply the purchase-money arising from such sales to 
the purposes of the special Act; and in default thereof, all such superfluous 
lands remaining unsold at the expiration of such period shall thereupon vest 
in and become the property of the owners of the lands adjoining thereto, in 
proportion to the extent of their lands respectively adjoining the same. 

Sections 121 and 122 direct that such lands shall be sold, the owner from 
whom acquired having first offer, then adjoining owner. 

123. If any person entitled to such pre-emption be desirous of purchasing 
any such lands, and such person and the promoters of the undertaking do not 
agree as to the price thereof, then such price shall be ascertained by arbitra- 
tion, and the expenses of such arbitration shall be in the discretion of the 
arbiters. 


LANDS CLAUSES CONSOLIDATION ACTS AMENDMENT ACT, 
1860 (23 & 24 Vicr. co, 106) 


(An Act to amend the Lands Clauses Consolidation Acts (1845) in regard to 
Sales and Compensation for Land by way of a Rent-charge, Annual Feu- 
duty or Ground-annual, and to enable Her Majesty’s Principal Secretary 
of State for the War Department to avail himself of the Powers and Pro- 
visions contained in the same Acts. 20th August 1860.) 


Whereas it is expedient to extend the provisions of the Lands Clauses 
Consolidation Acts, 1845, in regard to sales of land, or compensation for 
damages, in consideration of an annual rent-charge, annual feu-duty or 
ground-annual, and to enable Her Majesty’s Principal Secretary of State for 
the War Department to avail himself of the powers and provisions contained 
in the same Act for the purchase of lands wanted for the service of the 
War Department or for the defence of the realm: Be it enacted by the 
Queen’s most Excellent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows :— 

2. The power to sell and convey lands in consideration of an annual 
rent-charge provided by the tenth section of the said Act, and the power to 
recover such rent-charge provided by the eleventh section of the said Act, are 
hereby extended to all cases of sale and purchase or compensation under the 
said Act where the parties interested in such sale, or entitled to such compen- 
sation, are under any disability or incapacity, and have no power to sell or 
convey such lands, or to receive such compensation, except under the provisions 
of the said Act. 

3. The power to sell and convey lands in consideration of an annual feu- 
duty or ground-annual, under the tenth section of the Lands Clauses Con- 
solidation (Scotland) Act, 1845, and the power to recover such annual feu- 
duty or ground-annual, are hereby extended to all cases of sale, or purchase, 
or compensation under the said Act, where the parties interested in such sale 
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are under any disability or incapacity, and have no power to sell or convey 
such lands, or to receive such compensation, except under the provisions of 
the said Act. 

4. In every case of such sale or compensation by any parties other than 
parties seised in fee or entitled to dispose absolutely of the lands so sold or 
damaged, the amount of such rent-charge, annual feu-duty or ground-annual, 
hereinbefore mentioned, shall be settled in the manner directed in the ninth 
section of each of the said Acts respectively: Provided that the amount of 
such annual rent-charge, annual feu-duty or ground-annual, shall in no case 
be less than one-fourth part greater than the net annual rent received by the 
parties beneficially interested in such lands, upon an average of the last seven 
years ; and that a charge of five per cent. on the gross sum estimated or fixed 
as aforesaid, by way of compensation for any damage that may be done to the 
said lands, shall in all such cases be added to and shall form a part of the said 
rent-charge, annual feu-duty or ground-annual; and that no fine, fore-gift, 
grassum, premium, or other consideration in the nature thereof, shall be paid 
or taken in respect of the lands so sold or damaged, other than the annual 
rent-charge, annual feu-duty or ground-annual, made payable for such lands: 
Provided also, that such rent-charge shall be and remain upon and for the 
same uses, trusts, and purposes as those upon which the rents and _ profits of 
the land so conveyed stood settled or assured at or immediately before the 
conveyance thereof, and shall be a first charge on the tolls and rates, if any, 
payable under the special Act. 

5. In case the promoters of the undertaking shall be empowered, by any 
Act or Acts relating thereto, to be passed after the passing of this Act, to 
borrow money to an amount not exceeding a prescribed sum, then in the 
event of the promoters of the undertaking agreeing at any time after the 
passing of this Act with any person, under the powers of this Act and of 
either of the Acts hereinbefore mentioned, or of either of the said Acts, only, 
for the purchase of any lands in consideration of the payment of a rent-charge, 
annual feu-duty or ground-annual, the powers of the promoters of the 
undertaking for borrowing money shall be reduced by an amount equal to 
twenty years’ purchase of any rent-charge, annual feu-duty or ground-annual, 
so for the time being payable. 

7. For the purchase or acquisition of any messuages, lands, tenements, and 
hereditaments wanted for the service of the Admiralty or of the War Depart- 
ment, or for the defence of the realm, it shall be lawful for Her Majesty’s 
Principal Secretary of State for the War Department for the time being to 
use all or any of the powers and provisions by the Lands Clauses Consolidation 
Act, 1845, and by the Lands Clauses Consolidation (Scotland) Act, 1845, 
given to promoters of the undertaking, as therein mentioned, and for such 
purposes the said Principal Secretary shall be deemed and taken to be the 
promoters of an undertaking within the meaning of the said Act, and all the 
powers and provisions thereof shall, if used by Her Majesty’s Principal 
Secretary of State for the War Department, be treated as if they were 
contained in the Fifth and Sixth Victoria, chapter ninety-four, for the purpose of 
being used and made available by the principal officers of Her Majesty’s 
ordnance, and had been transferred to the said Principal Secretary for the time 
being by the Eighteenth and Nineteenth Victoria, chapter one hundred and 
seventeen, for the purposes aforesaid: Provided always, that nothing herein 
contained shall authorise any purchase otherwise than by agreement of any 
land, except according to the provisions of the twenty-third section of the said 
Act of the Fifth and Sixth Victoria, or prejudice or affect the powers and 
authorities of the said Principal Secretary for the time being under the said 
last-mentioned statutes, or either of them. 

8, This Act shall be read and construed as part of the said Lands Clauses 
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Consolidation Act, 1845, or of the Lands Clauses Consolidation (Scotland) 
Act, 1845, in all matters in which it relates to the said Acts respectively ; 


and in citing this Act in other Acts of Parliament, and in legal instruments, ~ 
it shall be sufficient to use the expression of “The Lands Clauses Consolidation - 


Acts Amendment Act, 1860.” 


LIGHT RAILWAYS ACT, 1896 (59 & 60 Vicr. c. 48) 


1.—(1) For the purpose of facilitating the construction and working of light 
railways in Great Britain, there shall be established a Commission consisting 
of three Commissioners, to be styled the Light Railway Commissioners, and to 
be appointed by the President of the Board of Trade. 

(8) The powers of the Light Railway Commissioners shall, unless continued 
by Parliament, cease on the thirty-first day of December one thousand nine 
hundred and one. 

11. An order under this Act may contain provisions consistent with this 
Act for all or any of the following purposes :— 

(a) The incorporation, subject to such exceptions and variations as may be 

mentioned in the order, of all or any of the provisions of the Lands 
Clauses Acts as defined by this Act. Provided that where it 
appears to the Board of Trade that variations of the Lands Clauses 
Acts are required by the special circumstances of the case, the Board 
of Trade shall make a special report to Parliament on the subject, 
and that nothing in this section shall authorise any variation of the 
provisions of the Lands Clauses Acts with respect to the purchase 
and taking of land otherwise than by agreement. 

12. (1) The Clauses Acts, as defined by this Act, and the enactments 
mentioned in the second schedule to this Act, shall not apply to a light 
railway authorised under this Act except so far as they are incorporated or 
applied by the order authorising the railway. 

(2) Subject to the foregoing provisions of this Act and to any special 
provisions contained in the order authorising the railway, the general enact- 
ments relating to railways shall apply to a light railway under this Act in 
like manner as they apply to any other railway ; and for the purposes of those 
enactments, and of the Clauses Acts so far as they are incorporated or applied 
by the order authorising the railway, the light railway company shall be 
deemed a railway company, and the order under this Act a special Act, and 
any provision thereof a special enactment. Provided that a light railway 


shall not be deemed to be a railway within the meaning of the Railway — 


Passenger Duty Act, 1842, and that no duties shall hereafter be levied in 
respect of passengers conveyed on a light railway constructed under this Act 
in respect of the conveyance of such passengers upon such railway. 

13, (1) Where any order under this Act incorporates the Lands Clauses 
Acts, any matter which under those Acts may be determined by the verdict 
of a jury, by arbitration, or by two justices, shall for the purposes of the 
order be referred to and determined by a single arbitrator appointed by 
the parties, or if the parties do. not concur in the appointment of a single 
arbitrator, then by the Board of Trade, and the provisions of this Act shall 
apply with respect to the determination of any such matter in lieu of those of 
the Lands Clauses Acts relating thereto. Provided that in determining the 
amount of compensation, the arbitrator shall have regard to the extent to 
which the remaining and contiguous lands and hereditaments belonging to 
the same proprietor may be benefited by the proposed light railway. 

(2) The Board of Trade may, with the concurrence of the Lord Chancellor 
make rules fixing a scale of costs to be applicable on any such arbitration, 
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and may, by such rules, limit the cases in which the costs of counsel are to 
be allowed. 

& The Arbitration Act, 1889, shall apply to any arbitration under this 
section. 

_15. (1) If the Board of Trade hold a local inquiry for the purposes of 
this Act, Part I. of the Board of Trade Arbitrations, etc., Act, 187 4, shall 
apply to any inquiry so held as if— 

(a) the inquiry was held on an application made in pursuance of a 
special Act; and f 

(0) the parties making the application for the order authorising the light 
railway, and in the case of an inquiry held with reference to an 
objection made to any such application, the persons making the 
objection in addition, were parties to the application within the 
meaning of section three of the Act. 

(2) The Board of Trade may make such rules as they think necessary for 
regulating the procedure under this Act, whether before the Board of Trade 
or before the Light Railway Commissioners, and any other matters which 
they may think expedient to regulate by rule for the purpose of carrying this 
Act into effect. 

26. This Act shall apply to Scotland with the following modifications :— 

(1) In section five of this Act the expression “Secretary for Scotland ” 
shall be substituted for the expressions “ Board of Agriculture” and 
* Board of Trade” respectively, occurring in that section. 

(3) “ Arbiter” shall be substituted for “arbitrator,” and that arbiter shall 
be deemed to be a single arbiter within the meaning of the Lands 
Clauses Acts; and in lieu of the provisions of the Arbitration Act, 
1889, the provisions of the Lands Clauses Acts with respect to an 
arbitration shall apply, except the provisions of the said Acts as to 
the expenses of the arbitration, in lieu of which the following 
provisions shall have effect, namely, the expenses of the arbitration 
and incident thereto shall be in the discretion of the arbiter, who 
may direct to and by whom and in what manner those expenses, or 
any part thereof, shall be paid, and may tax or settle the amount of 
expenses to be so paid, or any part thereof, and may award expenses 
to be paid as between agent and client. 

(7) The expression “Clauses Acts” shall mean the Lands Clauses Acts, 
the Railway Clauses Consolidation (Scotland) Act, 1845, the Com- 
panies Clauses Consolidation (Scotland) Act, 1845, the Companies 
Clauses Act, 1863, the Railways Clauses Act, 1863, and the Com- 
panies Clauses Act, 1869. 

(8) References to the Local Government Act, 1888, and the Local Govern- 
ment Act, 1894, shall be construed as references to the Local 
Government (Scotland) Act, 1889, and the Local Government 
(Scotland) Act, 1894. 

27. This Act shall not extend to Ireland. 

28. In this Act, unless the context otherwise requires, the expression 
“light railway company” includes any person or body of persons, whether 
incorporated or not, who are authorised to construct, or are owners or lessees 
of, any light railway authorised by this Act, or who are working the same 
under any working agreement. The expression “Clauses Acts” means the 
Lands Clauses Acts, the Railways Clauses Consolidation Act, 1845, and the 
Railways Clauses Act, 1863, and the Companies Clauses Acts, 1845 to 1889. 
The expression “share capital” includes any capital, whether consisting of 
shares or of stock, which is not raised by means of borrowing. 
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LOCAL GOVERNMENT ACT, 1894 (57 & 58 Vict. c. 58) 


25.—(10) Any order made under this section for the purpose of the purchase 
of land otherwise than by agreement shall incorporate the Lands Clauses 
Acts, and section six and sections seventy to seventy-eight (both inclusive) 
of the Railways Clauses (Scotland) Consolidation Act, 1845, with the necessary 
adaptations ; provided that— ; 

(a) Any question of disputed compensation shall be referred to the arbi- 
tration of a sole arbiter appointed by the parties, or if the parties 
do not concur in the appointment of a sole arbiter, then, on the 
application of either of them, by the Board, and the remuneration 
to be paid to the arbiter appointed by the Board shall be fixed by 
the Board. An arbiter appointed under this sub-section shall be 
deemed to be an arbiter within the meaning of the Lands Clauses 
Acts, and the provisions of these Acts with respect to an arbitration 
shall apply accordingly ; and the arbiter shall, notwithstanding any- 
thing in the said Acts, determine the amount of expenses in the 
arbitration, and such determination shall be final ; and ; 

(o) In determining the amount of disputed compensation, the arbiter 
shall not make any allowance in respect of the purchase being 
compulsory. : 

(c) The parish council shall make and shall, jointly with the proprietor, 
maintain sufficient fences for separating the land taken from the 
lands not taken. 

(d) In construing for the purposes of this section any section or Acts 
incorporated with or put in force under this section, this Act, together 
with any order under this section, shall be deemed to be the special 
Act. 

(11) At any inquiry or arbitration held under this section the person or 
persons holding the inquiry or arbitration shall hear any authorities or parties 
whose interests would be affected, by themselves or their agents, and may 
hear witnesses, but shall not, except with consent of the Board, hear counsel 
or expert witnesses. 

(12) A person holding a public inquiry for the purposes of this section on 
behalf of the county council shall have the same powers as, and may receive 
remuneration not exceeding that payable to, a person specially nominated by 
the Board to hold such an inquiry under this section. 

(13) The county council or Board, as the case may be, shall not make any 
order for purchasing the whole or any part of any park, garden, pleasure-ground, 
or other land required for the amenity or convenience of any dwelling-house, 
or any land the property of a railway company or canal company which is or 
may be required for the purposes of their undertaking, or any land which, in 
the opinion of the county council or Board, is being held and may be required 
for the extension of a factory or public work. 

(14) The county council or Board, as the case may be, shall, in making 
an order for purchasing land, have regard to the extent of land held in the 
neighbourhood by any owner, and to the convenience of other property belong- 
ing to the same owner, and shall, so far as is practicable, avoid taking an undue 
or inconvenient quantity of land from any one owner. 

uy) Any land acquired under this section shall be vested in the parish 
council. 

(16) The expenses of a county council incurred under this section shall be 
defrayed by the parish council. 

(17) The Board shall in their annual report include a statement of any 
proceedings under this section, 


, 
] 
. 
4 
: 
, 


LOCAL GOVERNMENT ACT, 1894 563 


26. Leasing of Land for Allotments or Common Pasture.-—(1) A parish 
council shall have power to take land on lease for allotments or, not exceeding 
twenty acres in extent, for common pasture; and if they are satisfied that 
allotments or common pasture are required, and are unable to obtain on lease, 
by agreement on reasonable terms, suitable land for allotments or for common 
pasture, they shall represent the case to the county council, and the county 
council may, subject to the restrictions in this section, make an order author- 
ising the parish council to take on lease compulsorily for allotments, for a 
period of not less than ten years nor more than thirty-five years, such land in 
or near the parish as is specified in the order; and the order shall, as respects 
confirmation and otherwise, be subject to the like provisions as if it were an 
order of the county council made under the last preceding section of this 
Act, and that section shall apply as if it were herein re-enacted with the 
substitution of taking on lease for purchase, and with the other necessary 
modifications. 

(2) A sole arbiter, who shall be appointed in accordance with the provisions 
of the preceding section, and to whom the provisions of that section shall apply, 
shall have power to determine any question— 

(a) as to the terms and conditions of the proposed lease ; or 

(b) as to the amount of compensation for severance ; or 

(c) as to the compensation payable to any tenant in respect of the land 
taken forming part of an existing tenancy ; or 

(d) as to the apportionment of the rent between the land taken by the 
parish council and the land retained by the tenant ; or 

(e) as to any other matter incidental to the taking on lease of the land by 
the council, or the surrender thereof at the end of their tenancy ; 

but the arbiter in fixing the rent shall not make any allowance in respect of 
the lease being compulsory. 

(3) Any compensation awarded to a tenant in respect of any depreciation 
of the value to him of the residue of his holding caused by the withdrawal 
from the holding of the land taken on lease by the parish council, shall, as 
far as possible, be provided for by taking such compensation into account in 
fixing, as the case may require, the rent to be paid by the parish council for 
the land taken on lease by them, and the apportioned rent, if any, to be paid 
by the tenant for that portion of the holding which is not taken on lease by 
the parish council: provided always that during the unexpired period of the 
tenant’s lease the sum 7m cwmulo of the apportioned portions of rent shall not 
be less than the rent formerly paid by the tenant. 

(4) The award of the arbiter, or a copy thereof, together with a report 
signed by him as to the condition of the land taken by the parish council, shall 
be deposited and preserved with the public books and papers of the parish 
council, and any person interested shall at all reasonable times be at liberty to 
inspect the same, and to take copies thereof. 

(5) Save as hereinafter mentioned, sections five to eight inclusive, and 
section fourteen and the proviso to section twelve of the Allotments (Scotland) 
Act, 1892, shall apply to any allotment taken on lease by a parish council in 
like manner as if that council were the local authority and also the allotment 
managers : 

Provided that the parish council— 

(a) may let to one person an allotment or allotments exceeding one acre, 
but if the land is taken on lease compulsorily, either not exceeding 
in the whole four acres of pasture or one acre of arable and three 
acres of pasture, or not exceeding four pounds in annual value ; and 

(b) may permit to be erected, on the allotment, any stable, byre, or barn : 
provided that such stable, byre, or barn shall not, unless erected. 
with the assent in writing of the landlord, be the subject of com- 
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pensation, but may be removed by the tenant on the determination 
of the tenancy ; and 

(c) shall not break up, or permit to be broken up, any permanent pasture 

without the assent in writing of the landlord. 

(6) On the determination of any tenancy created by a compulsory lease, 
a sole arbiter, who shall be appointed in accordance with the provisions of the 
last preceding section, and to whom the provisions of that section shall apply, 
shall have power to determine the amount due by the landlord for compensation 
for improvements, or by the parish council for depreciation. 

(7) The order for compulsory taking on lease may apply, with any adapta- 
tions which may be prescribed by general or special order of the Board, such 
of the provisions of the Lands Clauses Act (including those relating to the 
acquisition of land otherwise than by agreement) as appear to the county 
council or Board sufficient for carrying into effect the order, and for the 
protection of the persons interested in the land and of the parish council. 

(8) Nothing in this section shall authorise the compulsory taking on lease 
of any mines or minerals, or confer the right to take, sell, or carry away any 
stone, gravel, sand, or clay, or authorise the taking on lease of any land which 
is already owned, or occupied, as a small holding within the meaning of the 
Small Holdings Act, 1892, or under the Crofters Holdings Act, 1886, or any 
Act amending the same. 

(9) If the land taken on lease under this section shall at any time, during 
the tenancy thereof by the parish council, be shown to the satisfaction of the 
county council to be required by the landlord for the purpose of working and 
winning the mines, minerals, or surface minerals thereunder, or for feuing for 
building, or for any road or work, to be used in connection with such working 
or winning or feuing, it shall be lawful for the landlord of such land to resume 
possession thereof upon giving to the parish council twelve calendar months’ 
previous notice in writing of his intention so to do; and upon such resumption 
the landlord shall pay to the parish council, and to the allotment holders of 
the land for the time being, such sum. by way of compensation for the loss of 
such land for the purposes of allotments as may be agreed upon by the landlord 
and the parish council, or, in default of such agreement, as may be awarded by 
a sole arbiter, who shall be appointed in accordance with the provisions of the 
last preceding section, and to whom the provisions of that section shall apply. 

The word “landlord” in this sub-section means the person for the time 
being entitled to receive the rent of the land taken on lease by the parish 
council, 

(10) The Board shall in their annual report include a statement of any 
proceedings under this section. 


METALLIFEROUS MINES REGULATION ACT, 1872 
(35 & 36 Vict. c. 77) 


ARBITRATION 


21. With respect to arbitrations under this Act, the following provisions 
shall have effect :— 

(1) The parties to the arbitration are in this section deemed to be the 
owner or agent of the mine on the one hand, and an inspector of mines on 
behalf of the Secretary of State on the other. 

(2) Each of the parties to the arbitration may, within twenty-one days 
after the date of the reference, appoint an arbitrator, 

(3) No person shall act as arbitrator or umpire under this Act who is 
employed in, or in the management of, or is interested in, the mine to which 
the arbitration relates, 
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(4) The appointment of an arbitrator under this section shall be in writing, 
and notice of the appointment shall be forthwith sent to the other party to the 
arbitration, and shall not be revoked without the consent of such other party. 

(5) The death, removal, or other change in any of the parties to the 
arbitration shall not affect the proceedings under this section. 

(6) If within the said twenty-one days either of the parties fail to appoint 
an arbitrator, the arbitrator appointed by the other party may proceed to hear 
and determine the matter in difference, and in such case the award of the 
single arbitrator shall be final. 

(7) If, before an award’ has been made, any arbitrator appointed by either 
party die or become incapable to act, or for fourteen days refuse or neglect to act, 
the party by whom such arbitrator was appointed may appoint some other person 
to act in his place; and if he fail to do so within fourteen days after notice in 
writing from the other party for that purpose, the remaining arbitrator may 
proceed to hear and determine the matters in difference, and in such case the 
award of such single arbitrator shall be final. 

(8) In either of the forgoing cases where an arbitrator is empowered to 
act singly, upon one of the parties failing to appoint, the party so failing may, 
before the single arbitrator has actually proceeded in the arbitration, appoint an 
arbitrator, who shall then act as if no failure had been made. 

(9) If the arbitrators fail to make their award within twenty-one days 
after the day on which the last of them was appointed, or within such extended 
time (if any) as may have been appointed for that purpose by both arbitrators 
under their hands, the matter in difference shall be determined by the umpire 
appointed as hereinafter mentioned. 

(10) The arbitrators, before they enter upon the matters referred to them, 
shall appoint by writing under their hands an umpire to decide on points on 
which they may differ. 

(11) If the umpire die or become incapable to act before he has made his 
award, or refuses to make his award, within a reasonable time after the matter 
has been brought within his cognisance, the persons or person who appointed 
such umpire shall forthwith appoint another umpire in his place. 

(12) If the arbitrators fail or refuse, or for seven days after the request of 
either party neglect, to appoint an umpire, then on the application of either 
party an umpire shall be appointed by the chairman of the General or Quarter 
Sessions of the Peace within the jurisdiction of which the mine is situate. 

(13) The decision of every umpire on the matters referred to him shall be 
final. 

(14) If a single arbitrator fail to make his award within twenty-one days 
after the day on which he was appointed, the party who appointed him may 
appoint another arbitrator to act in his place. 

(15) The arbitrators and their umpire, or any of them, may examine the 
parties and their witnesses on oath; they may also consult any counsel, 
engineer, or scientific person whom they may think it expedient to consult. _ 

(16) The payment, if any, to be made to any arbitrator or umpire for his 
services shall be fixed by the Secretary of State, and together with the costs 
of the arbitration and award shall be paid by the parties, or one of them, 
according as the award may direct. Such costs may be taxed by a Master of 
one of the Superior Courts, who, on the written application of either of the 
parties, shall ascertain and certify the proper amounts of such costs. The 
amount, if any, payable by the Secretary of State shall be paid as part of the 
expenses of inspectors under this Act. The amount, if any, payable by the 
owner or agent may, in the event of non-payment, be recovered in the same 
manner as penalties under this Act. : 

(17) Every person who is appointed an arbitrator or umpire under this 
section shall be a practical mining engineer, or a person accustomed to the 
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working of mines; but‘ when an award has been made under this section, 
the arbitrator or umpire who made the same shall be deemed to have been 
duly qualified as provided by this section. 


PUBLIC HEALTH (SCOTLAND) ACT, 1897 (60 & 61 Vicr. c. 38) 


See. 4. (1) The Lands Clauses Acts, except the provisions thereof relating 
to the purchase and taking of land otherwise than by agreement, are incor- 
porated with this Act, and for the special purposes hereinafter mentioned the 
provisions thereof for the purchase and taking of land otherwise than by 
agreement are incorporated with this Act, but shall only be put in force in 
manner hereinafter set forth. 

(2) Section six and sections seventy to seventy-eight of the Railway 
Clauses Consolidation (Scotland) Act, 1845, are incorporated with this Act, 
and in the said sections for the purpose of such incorporation “the com- 
pany” shall mean the local authority; “the railway” or “the railway and 
works” shall mean any works constructed under the powers of this Act; “the 
construction of the railway” shall mean and include the construction of any 
works under this Act, or the acquisition of rights and powers to make sewers 
or to use any sewer; and “lands taken or used for the purposes of the rail- 
way ” shall mean and include lands, buildings, engines, materials, or apparatus 
purchased, taken on lease, or used for the purposes of this Act. 

(3) The expression of this Act “in terms of the Lands Clauses Acts,” or 
any similar expression, shall, unless the context otherwise requires, mean in 
terms of the Lands Clauses Acts (except the provisions thereof relating to 
the purchase and taking of land otherwise than by agreement), and of the 
Railways Clauses Consolidation (Scotland) Act, 1845, as incorporated in this Act. 

Sec, 144. A local authority may for any of the purposes of Part IL, 
Part III., and Part VI. of this Act, in terms of the Lands Clauses Acts, and 
whether by agreement or otherwise, purchase any lands within or without 
their district, and may by agreement take on lease, sell, or exchange any lands 
within or without their district ; they may also buy up any water-mill, dam, or 
weir which interferes with the proper drainage of or supply of water to their 
district. They may also, with the sanction of the Board, sell or let any surplus 
land, and shall apply the proceeds in such manner, whether to the reduction 
of debt or otherwise, as the Board shall direct. 

Sec. 145. (11) (a) Any question of disputed compensation under an 
order or provisional order made under this section shall be referred to the 
arbitration of a sole arbiter appointed by the parties, or if the parties do not 
concur in the appointment of a sole arbiter, then, on the application of either 
of them, by the Board, and the remuneration to be paid to the arbiter shall be 
fixed by the Board. An arbiter appointed under this sub-section shall be 
deemed to bea sole arbiter within the meaning of the Lands Clauses Acts, 
and the provisions of those Acts with respect to an arbitration shall apply 
accordingly ; and the arbiter shall, notwithstanding anything in the said Acts, 
determine the amount of the expenses in the arbitration, and such determina- 
tion shall be final ; and 

(>) In construing for the purposes of this section any Acts incorporated 
with, or put in force under, this section, this Act, together with any order 
or provisional order under this section, shall be deemed to be the special Act. 


RAILWAY CLAUSES CONSOLIDATION (SCOTLAND) ACT, 1845 
(8 & 9 Vicr. c. 33) 


119. Where Questions are to be determined by Arbitration, Arbiters to be 
appointed within Fourteen Days after Notice.—When any dispute directed by 
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this or the special Act, or any Act incorporated therewith, to be settled by 
arbitration shall have arisen, then, unless both parties shall concur in the 
appointment of a single arbiter, each party, on the request of the other party, 
shall nominate and appoint an arbiter to whom such dispute shall be referred 5 
and every appointment of an arbiter shall be made on the part of the company 
under the hand of the secretary or any two of the directors of the company, 
and on the part of any other party, under the hand of such party, or if such 
party be a company or corporation, under the hand of the proper officer or 
person authorised by such company or corporation; and such appointment 
shall be delivered to the arbiter, and shall be deemed a submission to arbitra- 
tion on the part of the party by whom the same shall be made, and after any 
such appointment shall have been made, neither party shall have power to 
revoke the same without the consent of the other, nor shall the death of either 
party operate as such revocation ; and if for the space of fourteen days after 
any such dispute shall have arisen, and after a request in writing, in which 
shall be stated the matters so required to be referred to arbitration, shall have 
been served by the one party on the other party to appoint an arbiter, such 
last-mentioned party fail to appoint such arbiter, then upon such failure the 
party making the request, and having himself appointed an arbiter, may appoint 
such arbiter to act on behalf of both parties, and such arbiter may proceed to 
hear and determine the matters which shall be in dispute, and in such case 
the award or determination of such single arbiter shall be final. 

120. Vacancy of Arbiter to be supplied.—lf, before the matters so referred 
shall be determined, any arbiter appointed by either party die, or become 
incapable to act, the party by whom such arbiter was appointed may nominate 
and appoint in writing some other person to act in his place; and if for the 
space of seven days after notice in writing from the other party for that pur- 
pose he fail to do so, the remaining or other arbiter may proceed ex parte; and 
every arbiter so to be substituted as aforesaid shall have the same powers and 
authorities as were vested in the former arbiter at the time of such his death 
or incapacity as aforesaid. 

121. Appointment of Oversman.—Where more than one arbiter shall have 
been appointed, such arbiters shall, before they enter upon the matters so 
referred to them, nominate and appoint by writing under their hands an overs- 
man to decide on any such matters on which they shall differ, or which shall 
be referred to them under this or the special Act ; and if such oversman shall 
die, or become incapable to act, they shall forthwith after such death or in- 
capacity appoint another oversman in his place; and the decision of every 
such oversman on the matters on which the arbiters shall differ shall be final. 

122. Lord Ordinary to appoint an Oversman on Neglect of Arbiters.—If in 
either of the cases aforesaid the said arbiters shall refuse, or shall for seven 
days after request of either party to such arbitration neglect, to appoint an 
oversman, the Lord Ordinary, on the application of either party to such arbitra- 
tion, shall appoint an oversman; and the decision of such oversman on the 
matters on which the arbiters shall differ, or which shall be referred to them 
under this or the Special Act, shall be final. 

123. In case of Death of Single Arbiter, Matter to begin de novo.—lf, when 
a single arbiter shall have been appointed, such arbiter shall die or become in- 
capable to act before he shall have made his award, the matters referred to him 
shall be determined by arbitration, under the provisions of this or the special 
Act, in the same manner as if such arbiter had not been appointed. 

124. If either Arbiter refuse to act, the other to proceed ex parte.—lf, 
where more than one arbiter shall have been appointed, either of the arbiters 
refuse, or for seven days neglect, to act, the other arbiter may proceed ew parte, 
and the decision of such arbiter shall be as effectual as if he had been the 


single arbiter by both parties. 
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125. If Arbiters fail to make their Award within Twenty-one Days (or 
prescribed Time), the Matter to go to the Umpire.—If where more than one 
arbiter shall have been appointed, and where neither of them shall refuse or 
neglect to act as aforesaid, such arbiters shall fail to make their award within 
twenty-one days after the day on which the last of such arbiters shall have 
been appointed, or within such extended time as shall have been appointed 
for that purpose by both such arbiters under their hands, the matters referred 
to them shall be determined by the umpire to be appointed as aforesaid. 

126. Power of Arbiters to call for Books, etc.—The said arbiters or their 
oversman may call for the production of any documents in the possession or 
power of either party which they or he may think necessary for determining 
the question in dispute, and may examine the parties or their witnesses on 
oath, and administer the oaths necessary for that purpose, and may also grant 
diligence for the recovery of such documents as either party may require, or 
for citing witnesses, and on application to the Lord Ordinary letters of supple- 
ment, or such other writ as may be necessary, shall be issued by the Lord 
Ordinary in support of such diligence. 

127. Expenses to be in the Discretion of the Arbiters.—Except where by 
this or the special Act, or any Act incorporated therewith, it shall be other- 
wise provided, the expenses of and attending every such arbitration to be 
determined by the arbiters, including the expense of recording the decreet- 
arbitral or award in the Books of Council and Session, and of furnishing 
extracts thereof from the said Books, shall be in the discretion of the arbiters 
or the oversman, as the case may be. 

128. Awards to be in Writing and recorded.—The arbiters or oversman, as 
the case may be, shall make the decreet-arbitral or award in writing, and shall 
cause the same to be recorded in the Books of Council and Session ; and extracts 
of decreets-arbitral or awards so recorded shall make faith in all Courts and 
cases in like manner as the original decreets-arbitral or awards themselves, 
except where the originals are offered to be improven. 

129. Award not to be set aside for Matter of Form.—No award made in 
respect to any question referred to arbitration under the provisions of this or 
the special Act shall be set aside for irregularity or error in matter of form. 


THE RAILWAY COMPANIES ARBITRATION ACT, 1859 
(22 & 23 Vior. o. 59) 


An Act to enable Railway Companies to settle their differences with other 
Companies by Arbitration. 13th August 1859. 


For the better providing for the settlement by arbitration of matters in 
which railway companies in the United Kingdom are mutually interested, be 
it enacted by the Queen’s most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows: (that 
is to say,) 

1. This Act may for all purposes be cited as “ Railway Companies Arbitra- 
tion Act, 1859”; and the expression “Railway Companies” in this Act 
extends to and includes all persons being the owners or lessees of, and all 
contractors working, any railway upon which steam power is used. 

2. Any two or more railway companies, whether already or hereafter 
incorporated (in this Act called “the Companies”), from time to time, by 
writing under their respective common seals, may agree to refer, and may 
refer, to arbitration, in accordance with this Act, any then existing or future 
differences, questions, or other matters whatsoever in which they then are or 
thereafter shall be mutually interested, and which they might lawfully settle 
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or dispose of by agreement between themselves, and may delegate to the 
person or persons to whom the reference is made any power to determine all 
or any of the terms of any contract to be made between the companies which 
the directors of the companies respectively might lawfully delegate to any 
committees of themselves respectively. 

3. The companies jointly, but not otherwise, from time to time, by writing 
under their respective common seals, may add to, alter, or revoke any agree- 
ment for reference in accordance with this Act theretofore entered into between 
the companies, or any of the terms, conditions, or stipulations thereof. 

4. Every reference or agreement in accordance with this Act, except so far 
as it is from time to time revoked or modified in accordance with this Act, 
shall bind the companies, and may and shall be carried into full effect. 

5. Where the companies agree, the reference shall be made to a single 
arbitrator. 

6. HKxcept where the companies agree that the reference shall be made to a 
single arbitrator, the reference shall be made as follows; to wit, 

Where there are two companies, the reference shall be made to two arbi- 

trators : 

Where there are three or more companies, the reference shall be made to so 

many arbitrators as there are companies. 

7. Where there are to be two or more arbitrators, every company shall by 
writing under their common seal appoint one of the arbitrators, and shall give 
notice in writing thereof to the other company or companies. 

8. Where there are to be two or more arbitrators, if any of the companies 
fail to appoint an arbitrator within fourteen days after being thereunto re- 
quested in writing by the other company, or by the other companies or any of 
them, then, on the application of the companies or any of them, the Board of 
Trade, instead of the company so failing to appoint an arbitrator, may appoint 
an arbitrator; and the arbitrator so appointed shall for the purposes of this 
Act be deemed to be appointed by the company so failing. 

9. When the reference is made to two or more arbitrators, if, before the 
matters referred to them are determined, any arbitrator dies, or becomes in- 
capable or unfit, or for seven consecutive days fails to act as arbitrator, the 
company by which he was appointed shall by writing under their common seal 
appoint an arbitrator in his place. 

10. Where the company by which an arbitrator ought to be appointed in 
the place of the arbitrator so deceased, incapable, unfit, or failing to act, fail to 
make the appointment within fourteen days after being thereunto requested in 
writing by the other company, or by the other companies or any of them, then, 
on the application of the companies or any of them, the Board of Trade may 
appoint an arbitrator; and the arbitrator so appointed -by the Board of Trade 
shall for the purposes of this Act be deemed to be appointed by the company 
so failing. 

11. When any appointment of an arbitrator is made, the company making 
the appointment shall have no power to revoke the appointment, without the 
previous consent in writing of the other company, or every other company in 
writing under their common seal. 

12. Where two or more arbitrators are appointed, they shall, before enter- 
ing on the business of the reference, appoint by writing under their hands an 
impartial and qualified person to be their umpire. 

13. If the arbitrators do not appoint an umpire within seven days after the 
reference is made to the arbitrators, then, on the application of the companies 
or any of them, the Board of Trade may appoint an umpire; and the umpire 
so appointed shall for the purposes of this Act be deemed to be appointed by 
the arbitrators. 

14. Where two or more arbitrators are appointed, if, before the matters 
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referred to them are determined, their umpire dies, or becomes incapable or 
unfit, or for seven consecutive days fails to act as umpire, the arbitrators shall 
by writing under their hands appoint an impartial and qualified person to be 
their umpire in his place. 

15. If the arbitrators fail to appoint an umpire within seven days after 
notice in writing to them of the decease, incapacity, unfitness, or failure to act 
of their umpire, then, on the application of the companies or any of them, the 
Board of Trade may appoint an umpire; and the umpire so appointed shall for 
the purposes of this Act be deemed to be appointed by the arbitrators so failing. 

16. Every arbitrator appointed in the place of a preceding arbitrator, and 
every umpire appointed in the place of a preceding umpire, shall respectively 
have the like powers and authorities as his respective predecessor. 

17. Where there are two or more arbitrators, if they do not, within such a 
time as the companies agree on, or, failing such agreement, within thirty days 
next after the reference is made to the arbitrators, agree on their award thereon, 
then the matters referred to them, or such of those matters as are not then 
determined, shall stand referred to their umpire. 

18. The arbitrator, and the arbitrators, and the umpire respectively may 
call for the production of any documents or evidence in the possession or 
power of the companies respectively, or which they respectively can produce, 
and which the arbitrator, or the arbitrators, or the umpire shall think necessary 
for determining the matters referred, and may examine the witnesses of the 
companies respectively on oath, and may administer the requisite oath ; and in 
Scotland may grant diligence for the recovery of the documents or evidence, 
and for citing witnesses, and on application to the Lord Ordinary, he may issue 
letters of supplement or other necessary writs in support of the diligence. 

19. Except where and as the companies otherwise agree, the arbitrator, and 
the arbitrators, and the umpire respectively may proceed in the business of the 
reference in such manner as he and they respectively shall think fit. 

20. The arbitrator, and the arbitrators, and the umpire respectively may 
proceed in the absence of all or any of the companies in every case in which, 
after giving notice in that behalf to the companies respectively, the arbitrator, 
or the arbitrators, or the umpire shall think fit so to proceed. 

21. The arbitrator, and the arbitrators, and the umpire respectively may, if 
he and they respectively think fit, make several awards, each on part of the 
matters referred, instead of one award on all the matters referred ; and every 
such award on part of the matters shall, for such time as shall be stated in the 
award, the same being such as shall have been specified in the agreement for 
arbitration, or in the event of no time having been so specified, for any time 
which the arbitrator may be legally entitled to fix, be binding as to all the 
matters to which it extends, and as if the matters awarded on were all the 
matters referred, and that notwithstanding the other matters, or any of them, 
be not then or thereafter awarded on. 

22. The award of the arbitrator, or of the arbitrators, or of the umpire, if 
made in writing under his or their respective hand or hands, and ready to be 
delivered to the companies within such a time as the companies agree on, or, 
failing such agreement, within thirty days next after the matters in difference 
are referred to (as the case may be) the arbitrator, or the arbitrators, or the 
umpire, shall be binding and conclusive on all the companies. 

23. Provided always, that (except where and as the companies otherwise 
agree) the umpire, from time to time by writing under his hand, may extend 
the period within which his award is to be made; and if it be made and ready 
to be delivered within the extended time, it shall be as valid and effectual as 
if made within the prescribed period. 

24. No award made on any arbitration in accordance with this Act shall be 
set aside for any irregularity or informality. 
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_ 25. Except only so far as the companies bound by any award in accordance 
with this Act from time to time otherwise agree, all things by every award in 


accordance with this Act lawfully required to be done, omitted, or suffered, 


shall be done, omitted, or suffered accordingly. 

26. Full effect shall be given by all the Superior Courts of law and equity 
in the United Kingdom, according to their respective jurisdiction, and by the 
companies respectively, and otherwise, to all agreements, references, arbitra- 


tions, and awards in accordance with this Act; and the performance or observ- 


ance thereof may, where the Courts think fit, be compelled by distress infinite 
on the property of the companies respectively, or by any other process against 
the companies respectively, or their respective property, that the Courts or any 
judge thereof shall direct and, where requisite, frame for the purpose. 

27. Except where and as the companies otherwise agree, the costs of and 
attending the arbitration and the award shall be in the discretion of the arbi- 
trator, and the arbitrators, and the umpire respectively. 

28. Except where and as the companies otherwise agree, and if and so far 
as the award does not otherwise determine, the costs of and attending the 
arbitration and the award shall be borne and paid by the companies in equal 
shares, and in other respects the companies shall bear their own respective costs. 

29. The submission to any arbitration in accordance with this Act may at 
any time be made a rule of any of Her Majesty’s Superior Courts of Record at 
Westminster, or, as the case may be, at Dublin, on the application of any party 
interested ; and the Court may remit the matter to the arbitrator, or to the 


- arbitrators, or to the umpire, with any directions the Court think fit. 


WORKMEN’S COMPENSATION ACT, 1897 (60 & 61 Vicr. oc. 37) 
SECOND SCHEDULE 


ARBITRATION 


The following provisions shall apply for settling any matter which under 
this Act is to be settled by arbitration :— 

1. If any committee, representative of an employer and his workmen, 
exists with power to settle matters under this Act in the case of the employer 
and workmen, the matter shall, unless either party objects, by notice in 
writing sent to the other party before the committee meet to consider the 
matter, be settled by the arbitration of such committee, or to be referred by 
them in their discretion to arbitration as hereinafter provided. 

2. If either party so objects, or there is no such committee, or the 
committee so refers the matter, or fails to settle the matter within three 
months from the date of the claim, the matter shall be settled by a single 
arbitrator agreed on by the parties, or, in the absence of agreement, by the 
County Court judge, according to the procedure prescribed by rules of Court, 
or if in England the Lord Chancellor so authorises, according to the like 
procedure, by a single arbitrator appointed by such County Court judge. 

3. Any arbitrator appointed by the County Court judge shall, for the 
purposes of this Act, have all the powers of a County Court judge, and shall 
be paid out of moneys to be provided by Parliament in accordance with 
regulations to be made by the Treasury. wee 

5. Rules of Court may make provision for the appearance in any arbitration 
under this Act of any party by some other person. 

6. The costs of and incident to the arbitration and proceedings connected 
therewith shall be in the discretion of the arbitrator. The costs, whether 
before an arbitrator or in the County Court, shall not exceed the limit prescribed 
by rules of Court, and shall be taxed in manner prescribed by those rules. 
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8. Where the amount of compensation under this Act shall have been 


ascertained, or any weekly payment varied, or any other-matter decided, under _. 


this Act, either by a committee or by an arbitrator or by agreement, a 
memorandum thereof shall be sent, in manner prescribed by rules of Court, by 
the said committee or arbitrator, or by any party interested, to the registrar 
of the County Court for the district in which any person entitled to such 
compensation resides, who shall, subject to such rules, on being satisfied as to 
its genuineness, record such memorandum in a special register without fee, 
and thereupon the said memorandum shall for all purposes be enforceable as 
a County Court judgment. Provided that the County Court judge may at any 
time rectify such register. 

9, Where any matter under this Act is to be done in a County Court, or 
by, to, or before the judge or registrar of a County Court, then, unless the 
contrary intention appear, the same shall, subject to rules of Court, be done in, 
or by, to, or before the judge or registrar of the County Court of the district 
in which all the parties concerned reside, or if they reside in different districts, 
the district in which the accident out of which the said matter arose occurred, 
without prejudice to any transfer in manner provided by rules of Court. 

10. The duty of a County Court judge under this Act, or of an arbitrator 
appointed by him, shall, subject to rules of Court, be part of the duties of the 
County Court, and the officers of the Court shall act accordingly, and rules of 
Court may be made both for any purpose for which this Act authorises rules 
of Court to be made, and also generally for carrying into effect this Act so far 
as it affects the County Court, or an arbitrator appointed by the judge of the 
County Court and proceedings in the County Court, or before any such 
arbitrator ; and such rules may, in England, be made by the five judges of the 
County Courts appointed for the making of rules under section one hundred 
and sixty-four of the County Court Acts, 1888, and when allowed by the 
Lord Chancellor, as provided by that section, shall have full effect without 
any further consent. 

11. No Court fee shall be payable by any party in respect of any pro- 
ceeding under this Act in the County Court prior to the award. 

12. Any sum awarded as compensation shall be paid on the receipt of the 
person to whom it is payable under any agreement or award, and his solicitor 
or agent shall not be entitled to recover from him, or to claim a lien on, or 
deduct any amount for costs from, the said sum awarded, except such sum as 
may be awarded by the arbitrator or County Court judge, on an application 
made by either party to determine the amount of costs to be paid to the said 
solicitor or agent, such sum to be awarded subject to taxation and to the scale 
of costs prescribed by rules of Court. 

13. The Secretary of State may appoint legally qualified medical prac- 
titioners for the purpose of this Act, and any committee, arbitrator, or judge 
may, subject to regulations made by the Secretary of State and the Treasury, 
appoint any such practitioner to report on any matter which seems material to 
any question arising in the arbitration ; and the expense of any such medical 
practitioner shall, subject to the Treasury regulations, be paid out of moneys 
to be provided by Parliament. 

14. In the application of this schedule to Scotland— 

(a) “Sheriff” shall be substituted for “County Court judge,” “ Sheriff 
Court” for “County Court,” “action” for “plaint,” “sheriff clerk” 
for “registrar of the County Court,” and “Act of Sederunt” for 
“rules of Court.” 

(>) Any award or agreement as to compensation under this Act may be 
competently recorded for execution in the Books of Council and 
Session or Sheriff Court Books, and shall be enforceable in like manner 
as a recorded decree-arbitral. 
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({c) Any application to the Sheriff as arbitrator shall be heard, tried, and 
determined summarily in the manner provided by the fifty-second 
section of the Sheriff Courts (Scotland) Act, 1876, save only that 
parties may be represented by any person authorised in writing to 
appear for them, and subject to the declaration that it shall be 
competent to either party, within the time and in accordance with 
the conditions prescribed by Act of Sederunt, to require the Sheriff 

_ to state a case on any question of law determined by him, and his 
decision thereon in such case may be submitted to either Division of 
the Court of Session, who may hear and determine the same finally, 
and remit to the Sheriff with instruction as to the judgment to 
be pronounced. 


ACT OF SEDERUNT 
TO 


Regulate in certain points the procedure under the Workmen’s Compensation 
Act, 1897 (60 § 61 Vict. c. 37). (Dated 3rd June 1898.) 


The Lords of Council and Session, in virtue of the powers conferred by 
the Workmen’s Compensation Act, 1897 (hereinafter called “the Act”), and 
in pursuance of said Act, do enact and ordain as follows :— 

1. A party to any arbitration under the Act may appear or be repre- 
sented— 

(a) In person. 

(6) By counsel. 

(c) By a duly qualified law agent; or 

(d) Where written authority from him is produced, by a member of his 

family, or any other person ; 

but no fee paid to a counsel shall be allowed on taxation, unless the arbitrator 
has certified that the employment of counsel was proper; and no person other 
than a counsel (when the employment of counsel is authorised), or a duly 
qualified law agent, shall be entitled to have any fee or reward for appearing 
or acting on behalf of any party in an arbitration under the Act; provided 
always that an arbitrator may, in the case of a workman appearing in person, 
or a member of his family appearing for him, or in the case of a manager, 
clerk, or other servant appearing as the representative of an employer, make 
such allowance in respect of loss of time and travelling expenses as he shall 
think reasonable. 

2. A petition craving compensation under the Act in a case where death 
has resulted from the accident shall set forth the names of all the dependants 
(including those persons who claim to rank as dependants) so far as known 
to the pursuer or pursuers, and where it is presented by or on behalf of some 
only of the enumerated dependants, the rest of them shall be called as 
defenders ; provided always, that if in the course of the proceedings it appears 
that there are other dependants than those who are parties thereto, the 
Sheriff may order the petition to be served upon the omitted dependants, and 
may sist procedure in order to enable him or them to appear. 

3. Where a claim for compensation under the Act is made against the 
undertakers, they may, at the calling of the case, move the Sheriff for 
authority to serve a copy of the petition, together with a notice of the claim 
for indemnity upon any person against whom they intend indemnity; and 
(a) such person may, within the time fixed by the Sheriff, lodge a notice of 
appearance ; and (0) if he does, he shall thereafter be deemed to be a party to 
the case, and the question of his liability to indemnify the undertakers, may, 
if he and they consent, be summarily and finally determined therein, provided 
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\ 
always that, if he is held in the process not to be liable to indemnify the 
undertakers, he shall not be subjected in any part of the pursuer’s expenses ; 
or (c) if he fails to lodge a notice of appearance, he shall not be entitled, in 
any subsequent proceedings against him at the instance of the undertakers, to 
dispute the validity of any award made under the petition, whether the same 
be made of consent or otherwise. 

4. If a Sheriff before whom an application under the Act is brought, is of 
opinion that the case can be more conveniently tried and determined in 
another Sheriff Court, being one within the district attached to which either 
the accident giving rise to the application occurred or any defender resides, he 
may on the motion of any of the parties make an order remitting the case to 
such Sheriff Court; and on such order being made, it shall be the duty of the 
sheriff-clerk to transmit the application with all the relative documents to the 
clerk of the Court named in the order, and the case shall thereafter proceed in 
the last-mentioned Court as if it had originated there. 

5, An application to review a weekly payment under paragraph twelve of 
the first schedule appended to the Act, or an application to redeem liability 
for a weekly payment under paragraph thirteen of the said schedule, if made 
in the Court in which the order for the weekly payment was pronounced, shall 
be made by a minute lodged in the original process, which minute shall be 
intimated to the other party or parties interested, and thereafter be disposed 
of summarily as if it were a petition under the 52nd section of the Sheriff 
Courts (Scotland) Act, 1876. The like procedure may be followed in the 
case of an application under paragraph twelve of the second schedule appended 
to the Act, and in all cases referred to in this clause a memorandum of the 
Sheriff’s determination shall be entered by the sheriff-clerk in the special 
register kept for the purposes of the Act. 

6. In any arbitration under the Act the costs of and incident to the same, 
and the proceedings connected therewith, shall not exceed the limits pre- 
scribed by the Act of Sederunt of 4th December 1878, entituled “An Act of 
Sederunt regulating the Fees of Agents practising before the Sheriff Courts in 
Scotland,” and the regulations and table of fees therein contained shall, so 
far as applicable, be held to apply to all proceedings under the Act. It shall 
be competent to an arbitrator agreed on by the parties to direct payment to 
his clerk of such remuneration as may be allowed by the auditor of the 
Sheriff Court of the district, but not exceeding a fee of £1 for each day of 
the trial, a fee of 5s. for each other necessary meeting with the parties, and 
a fee of 2s. for each necessary letter, besides outlays and copying charges, 

7. (a) The memorandum as to any matter decided by a committee, or by 
an arbitrator other than a Sheriff, or by agreement, which is by paragraph 
eight of the second schedule appended to the Act required to be sent to the 
sheriff-clerk, shall be as nearly as may be in the form set forth in Schedule A 
appended hereto. Where such memorandum purports to be signed by or on 
behalf of all the parties interested, or where it purports to be a memorandum 
of a decision or award of a committee or of an arbitrator agreed on by the 
parties, and to be signed in the former case by the secretary or by at least two 
members of the committee, and in the latter case by the arbitrator, the 
sheriff-clerk shall proceed to record it in the special register to be kept by 
him for the purpose without further proof of its genuineness. In all other 
cases he shall, before he records it, send a copy (for which, unless it is 
supplied to him along with the memorandum, he shall be allowed to charge 
at the rate of 1s. per sheet) to the party or parties interested (other than the 
party from whom he received it) in a registered letter containing a request 
that he may be informed within a reasonable specified time whether the 
memorandum and award (or agreement) set forth therein are genuine; and if 
within the specified time he receives no intimation that the genuineness is dis-. 
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puted, then he shall record the memorandum without further proof ; but if the 
genuineness is disputed, he shall send a notification of the fact to the party 
from whom he received the memorandum, along with an intimation that the 
memorandum will not be recorded without a special warrant from the Sheriff. 

(>) A judgment of a Sheriff disposing of an application made to him under 
the Act, or a certified copy thereof, shall be dealt with by the sheriff-clerk as 
if it were a memorandum as to a matter decided by an arbitrator agreed on by 
the parties duly signed by the arbitrator, as also a certificate granted by a 
Court under sub-section 4 of section 1 of the Act. 


8. Where an award, or a memorandum under paragraph 8 of the second 
schedule appended to the Act, or a certificate granted by a Court under sub- 
section 4 of section 1 of the Act, has been recorded in the Books of any Court, 
and any party takes in another Court any proceedings under the Act with 
reference to the subject-matter of such award, memorandum, or certificate, he 
shall lodge with his application an extract or certified copy of such award, 
memorandum, or certificate. 

9. The following regulations shall apply to cases to be stated by a Sheriff in 
virtue of the provision contained in paragraph 14 (c) of the second schedule 
appended to the Act :— 


(a) An application to a Sheriff to state a case on a question of law deter- 
mined by him shall be made by minute lodged in the process within 
seven days after the Sheriff has issued his award, and such minute 
shall set forth the question (or questions) of law which is (or are) 
proposed as the subject-matter of the case, and shall be accompanied 
by a deposit of £1, which shall be paid to the sheriff-clerk as his fee 
for preparing the case. 

(0) The sheriff-clerk shall within seven days from the lodging of such 
minute, accompanied as aforesaid, prepare the case, and submit the 
same in draft to the parties or their agents. 

(c) Should the parties or their agents fail to agree as to the terms of the 
case, these shall be settled by the Sheriff, provided always that if 
the Sheriff, on a draft case being submitted to him, is of opinion that 
any question of law stated in it was not raised by the admissions 
made or the facts proved before him, or that the application for a 
case is frivolous, he may refuse to state or sign the case ; but in that 
event he shall grant to the applicant a certificate specifying the 
cause, and bearing the date of the refusal. 

(d) The case shall be as nearly as possible in the form set forth in Schedule 
B appended hereto, and shall bear to be stated by the Sheriff, and 
shall be signed by him. 

(e) The appellant shall, within seven days after the case as settled has been 
delivered to him, give written notice of his intention to proceed with 
it, and of the Division to which he proposes to submit it, to the 
other party or parties interested, and shall at the same time send to 
each of such parties a copy of the case. He shall also within the 
said seven days transmit the case by post to, or cause the same to be 
lodged with, the principal clerk of the Division mentioned in the 
foresaid notice, together with a certificate under the hand of himself 
or his law agent of the notice having been given to the other 

parties. ; 

(f) The regulations as to the printing of appeals from the Sheriff Courts 
contained in the Act of Sederunt of 10th March 1870, “ Anent Proba- 
tion and Appeals from Inferior Courts,” shall apply to cases stated 
under the Act, provided always that it shall not be necessary to print 
any document, except the case, without a special order from the 
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Court, and provided also that either party may move for an order on _ 


the sheriff-clerk to transmit the process. ‘ 

(g) The Court shall have power when determining a case to make such 
order, arising out of the answer (or answers) given by them to the 
question (or questions) put, as they shall think necessary, and also to 
make such order as to the costs of the case as to them may seem 
right. They may also, before giving their determination, send back 
the case to the Sheriff for amendment. 

(n) When a Sheriff has refused to state and sign a case, the applicant for 
the case may within seven days from the date of such refusal apply 
by a written note to one of the Divisions of the Court of Session for 
an order upon the other party or parties to show cause why a case 
should not be stated. Such note, which may be in the form of 
Schedule C appended hereto, shall be accompanied by the above- 
mentioned certificate of refusal, and shall state shortly the nature of 
the cause, the facts, and the question or questions of law which the 
applicant desires to raise, and any judge of the Division, or in Vaca- 
tion the Lord Ordinary officiating on the Bills, may, after intimation 
to the other party or parties, dispose of it summarily, and his judg- 
ment upon it, as well as upon the question of cost, shall be final. If 
an order is pronounced requiring the Sheriff to state and sign a case, 
the case shall be stated as hereinbefore provided, and these regulations 
shall apply to the subsequent procedure. 

And the Lords appoint this Act to be inserted in the Books of Sederunt, 

and to be printed and published in common form. 
J. P. B. Ropertgon, I. P.D. 


APPENDIX 
SCHEDULE A 
Form or MremoraNDUM UNDER ParaGRaPH 8 or ScHEDULE II 
To the sheriff-clerk of the county of : 


In the matter of an arbitration under the Workmen’s. Compensation Act, 
1897, between A. B. [name and design him], applicant, and C. D. & Co. 
Limited [name and design them], respondents. 

Take notice that in the foresaid arbitration, in which the applicant claimed 
compensation from the respondents in respect of bodily injury caused to him 
[or as the case may be] by accident arising out of and in the course of his 


employment as a workman in the service of the respondents at ; 
on [to be varied according to circumstances], the following decision 
was, on the day of 18, given by a committee repre- 


sentative of the said C. D, & Co. Limited and their workmen having power 
to settle matters under the above-mentioned Act in the case of the said firm 
and their workmen, that is to say :— 
[or, the following award was on the day of 18 , made 
and given by KE. F., being an arbitrator agreed on by the said parties, that is to 
say :— 
[Here set out the decision or award. | 

You are requested to record this memorandum pursuant to paragraph 8 of 

the second schedule to the above-mentioned Act. 
(Signature) 
Dated this day of 18 


Note.—The above form can easily be varied to meet the case of agreement. 


; 
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j 


WORKMEN’S COMPENSATION ACT, 1897 DL 


SCHEDULE B 
Form or Srarep Cas 


In the Sheriff Court of at , on appeal to the 

Division of the Court of Session in the matter of an arbitration 

under the Workmen’s Compensation Act, 1897, between A. B. [name and 

design him], appellant, and C. D. & Co. [name and design them), 
respondents. 

This is an arbitration [state concisely and without a gument the nature of 
the application, and the facts admitted or proved which raise the question (or 
questions) of law to be submitted on appeal]. 

The question [or questions] of law for the opinion of the Court is [or are] 
[state it or them). 

This case is stated [or, as adjusted by the parties, is stated] by me. 

(Signature of Sheriff) 


Dated this day of 18 


SCHEDULE C 
Form or Note FoR ORDER TO STATE A CASE 


In the Sheriff Court of at , on appeal at the 
instance of A. B. [name and design him], appellant, to the Division 
of the Court of Session, in the matter of an arbitration under the Workmen’s 
Compensation Act, 1897, between [state the parties]. 

In the arbitration which was decided by Sheriff on 
the said Sheriff has refused, conform to certificate herewith produced, to state 
and sign a case for which the appellant duly applied in writing. 

| Here state concisely and without argument the nature of the application, 
and the facts alleged to be admitted or proved which raise the question (or 
questions) of law proposed to be submitted on appeal. | 

The question [or questions] of law proposed to be submitted for the opinion 
of the Court is [or are] [state it or them]. 

The appellant prays for an order on the respondents, the said 
to show cause why a case should not be stated by the Sheriff for the following 
reasons :—| Here state seriatim the reasons. | 


[Vo be signed by the appellant or his counsel or law agent. | 


Dated this day of 18 


37 


INDEX 


Sue 
POSS PAGE 
ABANDONED claim, not matter for | Action— 
reference 21 ~~ ~when submitted 96 
Abortive reference, effect of 415 conclusions afford measure of claims 94 
proof in how far available 415 action, statutory term for bringing 
procedure in . 3 : 416 | how far currency stopped by 
See Proof taken in abortive submission. submission 98, 110,°412 
Absent party, compensation to . 318 | action on award . a ii 
See Lands Clauses Act. | what defences may be stated, ope 
Acceptance of office of arbiter, form of 143 | exceplionts - 9858 
See Appendix. | Acts and conduct of parties 13, 53 
what it implies towards parties, 143 et seq. | effect of, upon submission C . 54 
acceptance by judicial referee . 98 | may even enlarge contract 84, 85 
acceptance by oversman . 179 | Admitted claim cannot be referred 21 
Accession to submission 84 may be dealt with in general sub- 
Accommodation works : 291 | mission . 57 
See Lands Clauses Act. | Adoption, person may ‘become subinitter 13 
Accountant, remit to, as man of skill. 165 | Advocate— 
Acquiescence in reference, person may implied power to submit pending 
become party by . : 13, 84, 349 | process : 1 1155, 935,06 
Act of Regulations 376 | implied power to agree to judicial 
statutory foundation of Scots law of reference . . 15, 93, 96 
arbitration 7, 376 where selected as arbiter o all 
applies only to subscribed sub- may continue to act, though raised 
missions . 5 Ovi to bench : ee le) 
allows reduction of award for cor- but may renounce office . 119 
ruption, bribery, falsehood of where party desires aid of counsel 
arbiters 377-892 arbiter should rarely refuse 146 
excludes challenge for arbiter’s error party not entitled to insist that 
in judgment. . 378 arbiter delay procedure till he 
does not exclude challenge on com- consult counsel : . 149 
mon law grounds 376, 393 does counsel’s opinion on a joint 
construction of Act 376 meniorial and agreement require 
reduction of awards on ies an award stamp ? A sy, UES: 
within Act. 376 remit to counsel may constitute a 
reduction of awards not within Act, judicial reference 96 
390 et seq. joint-arbiter not an advocate for his 
opinions as to scope of Act 378 nominator ; ; ; 7 26 
words of Act, esol i in ordinary sense 379 See Notanda. 
object and effect of the Act 377 | Affirmation-— 
does it apply to a foreign award ? 418 form of. See ee: : . 433 
Actings of parties— witness examined on, See Appendix 433 
effect in homologating arbitration Agency—_ 
procedure 18, 84, 139, 349 undue in submission, may expose 
effect in putting a special con- award to reduction . 406 
struction on the contract of Agent no implied power to submit . 18 
submission fi 84 Agent (law)— 
effect in homologating defects under no implied power to submit ee 
purely statutory submission 326 process ll) 
effect in homologating defects under nor to agree to judicial reference . 94 
submission only partly statu- where party wishes to appear by, 
tory 5 ' ‘ . 266, 326 should generally be allowed by 
See Homologation. arbiter i 146 
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S PAGE 
Agent (law)—continued. 


expenses decerned in name of . 229 
case where award was written by 
agent of a party 189, 240 
See Attorney licence. 
Agreement to submit disputes 47, 58 


See Reference, how made. 
a mere agreement to refer not neces- 

sar ily a submission . : oe 
should name arbiters : 5 
formerly ineffectual if arbiters not 


named 58 
not enough that arbiters were de- 
signed as holders of certain 
offices 58 
nor that such be empowered to name 
arbiters 58 
agreement may include ‘future dis- 
putes : 58 
where ancillary to primar y contract, 
and requisite for hquidating 
obligation, ete. 58 
to refer. See Reference, how made. 
verbal or parol submission. Pee 
heritable rights, moveable rights 52 
written submission . : - 166 
memorial to counsel : ‘ g MESAY 
submission by bond 55 
submission by bill . 56 
special submission . 


general submission . ‘ e 57 


mixed or general, special 
future disputes 58 
effect as a submission of agreement . 58 


effect in law of an agreement to refer 62 | 


effect of submission. asa bar to an 


action . 67 | 
effect of submission as a bar to ob- 

jection to title . 5 : Ray 
building, effect of . : : : 2 | 
penal clause in a submission . 71 


Agricultural Holdings Act 23, 111 
“where landlord and tenant differ as 


to compensation, may referto . 23 
what reference may embrace . “yas 
may embrace all claims on both 

sides : ‘ - 23 
See Appendix, Statutes ; Notanda. 

All disputes, what Seladeds ; oe BC 
award must dispose of 194 
All matters of difference 57, 128 
meaning of 57, 128 
award must exhaust 194 


Allotments Act. See Appendix, ‘Statutes. 
references under, by local authorit 
and owners of land praneent 
under Lands Clauses Act.  ~ 24 
Alteration on award cannot be made 


after delivery 190 
may be made before 191 
Alternative award, nature of 198 
competency of : 198 
Ambiguity in award— 
effect o 211 
competent means of explaining 213 
See Award. 
Ambiguous awards— 
Court will not readily reduce . 211 
rather construe or allow proof 212 


INDEX 


Ancillary submission, what it is : 
how constituted, may be part of 
deed; or separate deed or letter 
how construed, must imply a refer- 
ence 
(a) with reference to deed in which 
reference made 
nature thereof regulates, and 
not extended beyond, unless 
specially provided 
(6) strictly construed as 
Courts of law 
(c) as to matters during duration 
contract. 
presumption that this is in- 
tention . 
if more desired should be ex- 
pressed 
Court will take plain meaning 
of terms used 
illustrations of clause 
(d) as to matters arising after w here 
terms indicate, effect will be 
given . 


ousts 


powers of arbiter under 


can arbiter dispose of claims of 

damages ! : : 
| not unless expressly empowered : 
if clause wide enough effect will be 


given. 
if empowered to ascertain damages 
effect will be given . 


though no power to assess, question 
as to liability may be embraced 

extension of clause by homologation 
or acquiescence - 

See Agreement to submit ; Submission. 


ancillary clause binding . 

articles of roup : 

how ancillary submission rendered 
operative . 

arbiter may proceed on "intimation 
of difference. c 


procedure thereafter ordinar y. ; 
petition may be made to sheriff to 


endurance of ancillary submission 
as long as principal contract : 
unless” expressly provided other- 
wise. : 
till matters in clause exhausted . 
not terminated by refusal or death 


ofarbiter . : : : 

prorogation not necessary : . 

so long as principal contract con- 
tinues : 


ancillary submission does not fall 
by an inept decree being pro- 
nounced . 
or by failure to provogate within 
year . 
plea that action on contract ex- 
cluded by reference clause . 
See Mereatoria, references in re. 


Anomalous submissions 
Appendix— 
contents of . 2 ; 


illustrations of wide clause 78, 
73, 74, 
its function properly executorial 77-79, 


appoint under reference clause 88, 
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88 
89 


89 
89 
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PAGE 
Appointment— 
arbiter of ; - 7, 240 
Sce Arbiter and Lands Clauses Acts. 
acceptance of office . . 148 
agreement to refer future disputes 47, 58 
fluctuating body g ibe 
form of. See Appendix. 
interested person 119 
joint arbiters . 167 
special statutes under 118 
third arbiter 168 
who may be psa: any person 117 
judge O79 
special persons under statute . 118 
oversman who appoints . 169 
how choice made oe lz 
Court may appoint. 140, 170 
Lands Clauses Acts, under 260 
when to be made 260 
Arbiter— 
what 5, 46 
a private judge : 5 
powers correlative of duties . 5 
must act within limits of submis- 
sion. ° 5 
honestly and i impar tially : : 6 
parties must act fairly by arbiter. fi 
arbiter not mere referee or valuator 46 
selected for more than mere skill 
who may be arbiter : ; = lil 
any person agreed on by parties . 117 
minor may probably be i 117 
fluctuating body, reference se be 
to : je wldlehy| 
statutory ar biters, certain persons 
selected as 118 
are not mere reporters 118 
reports have effect of final 
awards : 5 allie: 
arbiters or referees cannot be 
changed : : : oe AIG 
except by consent 5 a) 
case of referee being a board of 
specially designated or 
known individuals 119 
cannot change members . 119 
arbiter must be disinterested 119 
interest will disqualify . 119, 125 
interest must be secret or undis- 
closed . PP L20 
known interest will not disq ality 120 
interest must be such as naturally 
to bias. 120 
interest or objection emer ging o may 
disqualify . 120 
what will not disqualify, illustra- 
tions . : . 120-123 
change of capacity will not, if 
expressly provided for 119, 128 
what will disqualify 123 
arbiter’s actings in course of 
reference may . ‘ 123 
arbiter appearing for a party in 
action arising out of matters 
in dispute 124 
arbiter a partner in firm par ty 
to the reference : . 124 
illustrations . 123-125 
misconduct of arbiter. : BAAS 


46 


Arbiter—continued. 


Court would probably remove 
arbiter for 
reduction of award always con 
petent to obviate . 
concoction of fraudulent award 
arbiter may be removed for mis- 
conduct in England 
principles by w hich arbiter should 
be guided 
pure and strict 
such as to encourage contidence 
joint arbiter not an “advocate for 
his nominator 
each is a judge on whole questions 
submitted 
if party has advised before nomina- 
tion, ought to decline to act. 
arbiter must do substantial and 
equal justice 
within limits of submission 
jurisdiction of arbiter under sub- 
mission : 5 
what jurisdiction embraces . : 
in general submission, all subjects 
of dispute : 
general submission ought not to 
be stretched to include right 
not presumably in view of 
submitters 
arbiter has right, in first instance, 
to construe terms of submis- 
sion 
but his construction i 1s open to 
review 
arbiter constituted sole judge of 
construction . 
his judgment not necessarily 
final. 
present tendency is to construe 
submission strictly 129, 
plea of compensation, arbiter can- 
not consider in general refer- 
ence a BIDS 
extent of submission, where doubt- 
ful, may be indicated by 
actings of parties . ; 
or may even be enlarged by 
same 
where Court asked to enforee r efer- 
ence clause, parties must state 
the dispute ‘ ; : 
special submission, same general 
rules of construction apply i Ins 
matters should be stated clearly 
so as to leave no room for 
doubt as to extent 
submission will be strictly con- 
fined to special matters sub- 
mitted . 
mixed or general-special submission 
same general rules of construction 


apply . 
where enumeration ‘of special 
matters, the general clause 


comprehends only matters 
ejusdem generis 

to what date arbiter’s jurisdiction 
extends : . : 


PAGE 
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132 
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Arbiter—continued. 
generally includes ouly disputes 
existing at date of submission 
duration of arbiter’s powers 
where no time fixed, till issue 
and delivery of aw ‘ard 
except in ancillary references . 
where time fixed, till lapse of time 
unless continued exercise of 
functions homologated by 
parties 
arbiters cannot prorogate without 
clear authority 
where power to prorogate must 
be done within original or 
enlarged time 
where date left blank . 133, 
where submission unlimited in 
time 
does it expire on n lapse of a | year, 
or subsist for forty years?. 
or is there actually no limit ?134, 
prorogation of submission ‘ 
pror rogation by arbiter, what it is 
continues his powers forextended 
time. 
arbiter may competently pror rogate 
mixed submission 
arbiter requires express power to 
prorogate . 
except in ancillary submissions, 
where held implied 
where no power to prorogate, sub- 
mission will fall : 
power to prorogate not implied 
actings of parties may imply pro- 
rogation 5 Been glosy. 
but must be very clear in their 
nature 
prorogation made by ‘minute on 
submission . : 
or in minutes of procedure 
need not be holograph or tested 
must be dated and signed 
does not require notice 
or tobe stamped . 
arbiters must prorogate time ously 
if more arbiters than one, all must 
act. : : ‘ 5 
or a majority if so empowered . 
revocation of arbiter’s authority 


no revocation at will ; 
bankruptcy of party does not 
revoke . 
intimation should be mado e 
trustee 


if no trustee be appointed, in- 
timation to creditors . 

award properly made against 

bankrupt, not trustee 
does marriage of a female revoke ! 

probably does not 

but husband is entitled, or may 
be bound to sist himself 

in England, Married Women’s 
Property Act, 1882, pro- 
vides no revocation 

no similar provision in the 
Scottish Acts 


INDEX 


PAGE 


140 
140 


Arbiter—continued. 

revocation by refusal or death of. 

arbiter . 
arbiter can only renounce for 
weighty reasons 

Court may compel arbiter to 
proceed 

summary petition 
generally incompetent . 3 

death of sole arbiter terminates 
authority 

death of one of two or more ar rbiters 
terminates submission . : 

unless expressly provided other- 
wise . : 

arbiters may be appointed ‘under 
Arbitration Act, 1894 . 

ancillary submission not termin- 
ated by refusal or death : 

disagreement of arbiters, and no 
‘appointment of oversman 


to compel 


PAGE 


140 
140 
140 
160 
140 
140 
140 
140 
140 
141 


Court may appoint oversman 141,170 


arbiter’s power terminated by 
award . 
not functus till award deliver ed 
may alter or cancel award before 
delivery 
so long as done before expiry of 
submission 
reservation of authority in award by 
arbiters . - : : : 
pointis undecided . 
arbiter is functus by devolution to 
extent of matters devolved 
arbiter not barred by an impro- 
bative award from subse- 
quently executing a probative 
one to same effect 
power and duty of arbiter before 
making award 
must act within limits of sub- 
mission 
honestly and i impat tially . 
parties must act fairly towards 
arbiter. ; , 
procedure in the reference 
intimating submission to arbiter . 
implied powers, those necessary to 
expiscate and decide matter . 
special powers ought to be confer red 
powers correlative with duties 
power of arbiter to regulate pro- 
cedure in reference 
arbiter to decide how reference to 
be conducted 
to fix time and place of meetings . 
will Court review exercise of 
arbiter’s discretion , : 
ordinary course of a reference, 
analogous to case in Court . 
arbiter not bound to hear parties 
144, 
or their counsel or law agents 14, 
if hear one party, bound to hear 
another 
where arbiter a man of skill, rules 
as to hearing relaxed 
parties may waive right to be heard 
or bar themselves. ; 9 


141 
141 


141 
141 


141 
142 


142 


142 
143 


Arbiter—continued. 


arbiter not bound to delay to 
enable party to consult counsel 
accepting hospitality of party 
a judge of nature and extent of 
proof 
examination of w itnesses on ‘oath. 
discretionary 
unless parties insist 
duty of the arbiter to hear evidence 
arbiter should hear all the material 
evidence 
safer to receive than to reject 
depositions of witnesses need not 
be at length. : 
suflicient for arbiter to take notes 
evidence may be taken down by 
shorthand writer . 
minute consenting to this 
arbiter about to go wrong . 157, 
representation to arbiter. 
award not necessarily bad though 
made without hear ing evidence 
hearing one side only . : 
when arbiter may refuse to hear 
evidence. 
arbiter no power to enfor ce attend- 
ance of witnesses . 
without intervention of Court . 
on petition 
See Appendix. 
arbiter onght not to receive 
evidence unless both parties 
present 
diet of proof to ‘be intimated to 
both parties. : 
same rules apply to a practical 
test or inspection . 
should examine witness in prese1ce 
of both parties. é : 
both parties absent. 
inquiring whether party admits or 
disputes items. A 
irregular conduct of ar biter . 
arbiter’s course to cure irregularity 
parties may waive irregularity 
if have full knowledge of the 
defect ; 
power of A. to call for documents . 
when arbiter may pr oceed cx 
parte. e 16%, 
See Lands Clauses. 
power to proceed ex parte implied 
notice of intention to proceed ex 
parte . 
duty of arbiter in " deciding 
of evidence . . 
arbiter not bound by rules of 
evidence. 
his decision on points of evidence 
not open to review c 
refusing to hear evidence . 144, 
determining claim for damages 
if doubtful, arbiter should receive 
evidence . 
arbiter to take notice of stamp on 
documents 
power of arbiter to make or decline 
to make an award : : 


points 
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rights and liabilities of arbiter 
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Arbiter—continucd. 
Court may compel arbiter to pro- 
ceed. : . 140, 159, 160 
cannot renounce at pleasure 140, 160 
formerly liable to summary dili- 
gence . 160 
may ‘still be compelled . 160 
what justifies renunciation . ie 160 
closing case. 160 
arbiter should give enotice that case 
to be closed . 160 
may require written admission 
from parties that have nothing 
to add : j F 5 GY 
when arbiter about to award 
erroneously . oo d@i 
stating case pending refer ence 163 
delegating authority before award 165 
arbiter cannot delegate judicial 
functions, 165 
power of arbiter to employ skilled 
opinion ‘ . 165, 234 
opinion must not be superfluous . 165 
judgment must be arbiter’s own . 165 
duty of arbiter in taking an opinion 
on matter of fact . . 166 
duty of arbiter in taking an opinion 
on point of law. : » 166 
may consult counsel : 166 
arbitrator himself a lawyer . 166. 
power of arbiter to delegate minis- 
terial act. : . 166, 200 
what is a ministerial act? . 166, 200 
whether accountant ministerial 
officer . 166 
taxing expenses minister ial. 166 
duty of joint arbiters . 167 
appointment of joint arbiters 167 
power of arbiters to appoint overs- 
man ; ; : o LGr 
See Oversman, 
arbiters failing to agree on overs- 
man, Court may appoint 167 
how arbiters ought to choose 
oversman . : 5 val 
devolution on oversman 173 
does not imply prorogation . 177 
can arbiters be compelled to 
devolve : 177 
if oversman decline, arbiter’s ‘power 
of nomination not exhausted 179 
disadvantages ofreference toseveral 
arbiters ; 167 
duty of all arbiters ‘to act to- 
gether . : LOS; LOO 
cal “majority decide where no 
power given ? . 168 
reference presumed joint where to 
two or more arbiters 168 
where arbiters have authority to 
appoint another, must do so 
at outset. 169 
duty of arbiter in making award. 183 
See Award. 
joint award by arbiters and overs- 
man . 181 
directions by arbiter in award . 216 
See Award. 
227 
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Arbiter—continued. 
expenses, arbiter’s Lak and ao 
as to : 
power to award expenses implied . 
clause empowering, usually inserted 
must respect any qualification of 
power . 
expense of recording final award 
or interim award . , 
what are expenses of the reference . 
See Expenses. 
remuneration of arbiter . 
no right at common law : 
arbiter may stipulate for fee 230, 
where no stipulation cannot with- 
hold award till payment of 
fee : 
stipulation properly made before 
arbiters enter on office . : 
Court may recognise pee 
right to a fear ake . 
verbal “stipulation, may insist on 
being reduced to writing 
agreement to remunerate may be 
inferred - 
party paying whole fee, right to 
recover from other party 
arbiter entitled in England 
reasonable remuneration 
liability of arbiter . 
in respect of fees. 
for misconduct in regard to award 
when depositary . : 
evidence of arbiters 
arbiter generally not competent 
witness 
may be competent in question as 
to res yeste . v2 agi, 
but only in Court’s discretion . 
English law 
ex planations by arbiter 
effect on construction of award 
may disqualify, in case of remit 
for further procedure. . 
notes by arbiter as evidence 
cannot qualify award . 
unless referred to or 
porated 
may be used by Court to inter pret 
an ambiguous award. 
arbiters cannot ‘haps oka: inter- 
pret award . 
arbiters may be examined on oath 
as to res geste 
unless award intrinsically bad . 
Arbiter’s notes. See Notes. 
Arbitration, definition of . 
what is a reference to 
advantages of. : 
formality of judgment 
disadvantages of ; 
no ape “against error in law or 
fact. : 
Articles of Regulation, 1695 statutory 
foundation of 
common law formerly regulated 
must act honestly and impartially . 
what honesty means : 
what impartiality means . 


to 


208, 


incor- 
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Arbitration—continued, 
who may refer questions to 3 9 
parties capable of disposing of 
their rights. . 3 
any person who can transact may 
refer : : ; é 9 
husband cannot refer as to wife’s 
heritage . 9 
married woman may refer as to 
separate state with consent of 
husband . . 9, 10 
submission falls on mariage of 
female . 9 
where husband imprisoned or 
civilly dead . 10 
where obligation ad factwm pree- 
standum : aro 
where engaged in trade 10 
where husband abroad, or living 
separate and maintaining her- 
self 10 
where decree of separation or pro- 
tection order obtained under 
Conjugal Rights Act. LG 
under Married Women’s Property 
Act, 1877, as to wages, earn- 
ings, and investments i 10 
under Married Women’s Property 
Act, 1881, as to rents of 
her itageand Soe of separate 
estate : ° 10° 
not bound to dischar ge claim of 
legitim though referred 11 
not entitled to revive claim for teind 
where husband had referred and 
settled. : 11 
pupils may refer quoad moveable 
estate with consent of tutor ata 
tutor subscribes submission . ay oe 
enormous lesion may upset award 
against - . ree 
where deed prej judicial ail 
bad arbiter . : 11 
irregular procedure submission 11 
cannot submit as to heritage 11 
where several tutors, submission 
does not fall by death if 
quorum left . : 11 
if pupil die submission falls . 11 
submission by tutor does not fall 
on pupil arriving at puberty. 11 
submission by tutor does not 
warrant summary diligence 
against pupil : 12 
minors may submit as to moveable 
estate with consent of curator . 12 
but reducible if enormous lesion 
present - = le 
if in trade may submit such trans- 
actions and not liable to re- 
duction 12 
probably may submit quoad heri- 
tage with consent of curators 
subject to challenge within 
quadriennium utile 12 
company or partnership— 
company may submit . 12 
not individual partner. : a. 2 
if he be liable personally 12 
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Arbitration—continued. 
assent may be inferred, or proved 
ret interventus or liomologation 
corporations may refer 
but only by authorised act or 
minute . 
heir of entail generally cannot sub- 
mit guoad entailed estate. 
but may if beneficial 
authorised by Lands Clauses Act 
See Lands Clauses Act. 
persons not originally submitters 
may become so by adoption, 
homologation, or acquiescence . 
persons not directly interested in 
subject . . 
authorised agent notim plied: power er 
must have author ity 
should bind principal, or may be 
personally liable . . 
broker cannot submit for principal 
without authority 
should disclose or who can 
submit . ; 
where principal not par ty 
where broker discloses principal . 
mandate general gives no power to 
submit - 
must give special powe er 
if general mandatory submit per 
sonally liable 3 
consignee with power of sale in 
special circumstances entitled to 
submit 
manager, overseer, or 
power to submit 
nor factor 
require special authority 
counsel has -implied authority to 
submit + 15, 93, 
may consent to judicial reference 
limit of authority. See Notanda. 
law agent no power to submit for 
chent . 5 
if he do and client ‘yepudiates, 
personally liable . 
in England solicitors may refer 
for client 
trustees have power to submit ‘under 
Trusts Act. 
executors formerly doubtful if power er 
to submit : 
have power under Executors Act 
and Trusts Act . ‘ 16, 
judicial factors no power at common 
law to submit . 2 
may under Trust Acts. 
operation of these retrospective 
curators bonis may refer ae 
moveable estate 
need not apply for special power 
factor doco tutoris may submit quoad 
moveable estate : : AN 
trustee under trust deed may sub- 
mit if deed authorises 
if power to compromise and submit 
questions and disputes. 
may raise action of damages 
against truster . G : 


servant, no 


14 
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Arbitration—continued. 
Trusts Acts apply to trustees not 
acting gratuitously a ale 
trustee in ‘bankruptcy may refer 
with consent of commissioners. 18 
may sist himself in going arbitra- 
tion 18 
creditors cannot fix that all dis- 
putes to be submitted . 19 
limited liability companies may refer 
in terms of Railway Companies 
Arbitration Act 19 
official liquidator can only refer with 
sanction of Court 19 
public officer, such as town ‘clerk, 
cannot submit without eae 
authority 19 
crown may submit by proper respon- 
sible official 19 


persons may submit in virtue of 

statutory authority . 

See Who nay refer. 
Arbitration Act, 1894 

does not apply to every case of non- 


19, 20 
61, 62, 140, 167, 272 


appointment. See Notanda. 
_ Architect, when arbiter. : wee 
Articles of Regulation, 1695. See Act 
of Regulations. 
| Articles of roup. 87 
submission clause in, how construed 87 
effect of . 87 
| Assault, indictment for, possibly re- 
ferable 44 
| Assessment of damages by arbiter 82 
cannot assess unless eset em- 
powered . 82 
or if clause wide enough "to embrace 
claim of damages 82 
though no power to assess, question 
as to liability may be embraced. 84 
See Ancillary submission. 
igignes of party submitting how far 
entitled to appear in submission 
and crave decree . 18, 346, 349 
assignation does not necessarily 
“liberate cedent, may be sisted . 349 
See Appendix. 
Attorney licence— 
can agent in judicial reference claim 
expeuses without . : 108 
| Auditor of Court— 
taxes for judicial re‘eree and clerk 
108, 109 
expenses a matter of difference 108 
_ Authority— 
of counsel to refer 15, 93 
See Notanda, 
of agent to refer, what sufficient 15, 93 
Award— 
forms of, See Appendix. 
how award made 187 
form of award 187 
Award, the 183 
what it is 183 
not necessary that award be written 
by clerk, so long as las sane- 
tion of arbiter ‘ 240 
interim or part awards, can arbiter 
pronounce ? 183 
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Award, the—continued. 
interim or part awards, what are. 
generally synonymous, but not 
strictly so : 
interim award : 
essentially tentative 
part or partial award . 
is final so far as it goes 
power to issue interim or part 
awards should be express 185, 
is partial award final, though sub- 
mission lapse ? 
interim award can only be recalled 
or altered by subsequent final 
one 
interim award must really be such 
and not mere notes of opinion . 
must bear in cae that it is 
interim 
reservation of claims in interim 
award . 
can. consequently be dealt in 
final award 
form of award 
See Appendix. 
formal submission a an formal 
award : 
decree-arbitral must, in : general, be 
either holograph or tested 
award to be probative must be exe- 
cuted according to Statutes 
award executed in another country 
excepted : 
execution according to leat locé 
sufficient . 
award must not be mere series of 
notes 
clauses of award 
delivering or issuing award 
award not final till delivered 
what constitutes delivery . ; 
delivery to parties 
constructive delivery . 
placing award on record is com- 
plete delivery . 
stamping award : 
exemptions from stamp duty 
award must be complete and self- 
contained ; 
interim or part award should be 
narrated 
award must be final and exhaustive 
what matters A. must determine 
plea of non-exhaustion relevant, and 
good objection if established 
presumption in favour of award 
award silent, whether matter pre- 
sumed decided . 5 
conditional award . 
alternative award 
award reserving or delegating judicial 
authority ‘ 
generally incompetent. : 
award reser ving or delegating minis- 
terial duty 
award must be certain. 
what cer tainly requisite : 
examination of an arbiter as to 
facts 


201, 
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Award, the—continucd. 
certainty as to time 
certainty as to nature and extent 
of security 
certainty as to amount awarded . 
complication on face of award, but 
meaning plain’. 
certainty as ‘to general dir ections. 
veasonable clearness and pre- 
cision requisite 5 
certain award may require fur ther 
steps for complete execution. 
award must be possible and consistent 
bad if ordain performance of im- 
possible act . 
not bad if party merely unable to 
fully implement 
mere ambiguity or want of specifi- 
cation may be construed by 
the Court 
fraud, reference based on 
award, how far conclusive 
is governing instrument in inter- 
pr etation along with other 
documents 
on all matters of law and fact 
involved : 
unless corruption or wlra vires 
established 
or not in part real judgment of 
arbiters 
patent error 
clerical error 
error calculi : 
may be remedied by Court. 
error in principle : 
error in judgment 
will not invalidate award . : 
mistake apparent in award, effect of 
no remedy by Court if material . 
unless parties consent . : 
statement by arbiter cone 


mistake 
no avail in construction or effect 
of award . ‘ 


ex parte explanation ineffectual 
award bad in part may be good for 
remainder 
where bad part separable 
not where bad part inseparable 
award ambiguous 
competent means of interpretation 
award stated in form of special case 
directions in award 3 5 5 
what arbiter may give. : 
must consider submission itself 
must consider nature of matter 


referred 

must consider nature of proposed 
direction 

must consider time when order 


given . : 
payment of money, dir ections as to 
amount ought to be fixed 
periodical payment competent . 
interest, payment of, directions 
as to : 
arbiter has implied power as to 
partnership, directions in case of . 


; 


Award, the--continued. 
in general submission doubtful if 
arbiter can direct dissolution 
unless has express power . 
may then determine conditions 
in restraint of trade . 
conveyances, directions as to 
executing 
power should be given 
if not given is held impliedly . 
unless “expressly withheld 
conveyances under Lands Clauses 
INGEST Fs : : e220; 
valid directions, what are . 
submission must not be strained 
to give effect. 
cireumstances should justity 
direction . 
invalid directions, what are 
mauifestly or in fact exceeding 
powers : 
directions affecting third parties : 
in general not competent to give 
unless act beneficial to party to 
submission 
onus of showing on party seeking 
to enforce. 
payment to third party, direction 
asto . 
competent where specially el- 
powered : 
or reference necessarily implies. 
performance of an act, direction to 
third party regarding ‘ 
generally incompetent 
property, directions affecting third 
parties . 
incompetent ‘ 
unless party to submission 
English law 
consequences of award 
effect of award 
a final judgment : 
both as to facts and law . ; 
effect on matter not claimed or 
raised in submission 
A. only conclusive on matters 
falling within submission . 
effect modified by rules of con- 
struction of three kinds of 
submission 
point neglected to be br ought for- 
ward though within submission 
presumed disposed of 5 
further discussion incompetent . 
transfer property, effect of A. to . 
cannot itself transfer property . 
arbiter can only order trausler- 
ence to be executed 
disposition following on award 
is merely anc illary to A. 
personal property, award cannot 
transfer. 
may regulate right to proper ty 
parties, effect of A. on 
binding on all parties 
on all claiming through parties 
person may become party by 
actings : : 
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Award, the—continwed. 
though may not have signed 
submission 
assignee may sist himself and be 
“bound 
though taken no part in pro- 
ceedings ; : 
third parties, “effect of A. on 
generally no effect on rights 
Oly Oe 
may become par ty by adoption 
or by acquiescence : 
trustee in bankruptcy 
may become party by appearing 
or by being sisted : 
his failure to appear on notice 
of dependence will not in- 
validate A. 
but notice must 
sufficient . c 
expenses, effect of A.on law agent’s 
lien for 
agent’s rights same as in an 
action 
expenses in name of. agent 
if power to give decree for not 
express, may do so on re- 
quest of party and agent 
compensation for expenses 
implement of award 
what is sufficient 
a question of circumstances 
English illustrations : 
where execution of deed directed . 
no formal demand necessary 
discharges and conveyances, rule 
as to execution of. 
English illustrations 
partial implement of award 
enforcement of award 
by summary diligence 
must be consent to registration 
for execution. : : 
not necessarily on submission. 
may be by minute subscribed by 
parties . 
and indorsed on submission 
writing containing consent must 
he produced “along with ex- 
tract decree . 
consent of parties to registration 
for execution may extend to 
interlocutory orders, and in- 
terim decrees, as well as to 
final ones 
refusal of party to put decree on 
record . 
summary diligence probably in- 
competent if amount of ex- 
penses not specified ‘ 
interest on admitted counter claims 
to be deducted in charging 
personal decree against trustees 
incompetent 
summary diligence against trustees 
jointly and severally incom- 
petent . 
unless question of such liability 


be die or 


falls within reference 
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Award, the—continwed. 

decree must sufficiently identify 

parties. . . . 
enforcing interim decree . 

practice till 1868 

Writs Registration Act, 1868 

now submission recorded with in- 
terim deeree, and extract of 
submission issued for use in 


process 
awanl as ground of action or defence 
enforeing award by action . . 


only competent means after delivery 
where no consents to registration 
where consent to registration for 
execution, summary. remedies | 
competent : 
elaim on an awand 
submission and award a compete nt 
contract . 
implement may be enforced by 
appropriate action . 
defence to action on award 
objection appearing ex Jacic of 
awand and procedure : 
competent by way of exception 
objection extrinsic to award and 
procedure 


competent only by reduetion 3 358, : 


awand as a bar te an action 
valid award bars subsequent dis- 
cussion of same matters be- 
Bween same parties 
rule receives a wide interpret ation 
evidence, effect of award as 
conclusive on matters with which 
it deals . 
can only be impugned by reduction 
third a of award as be- 
tween 
award only binding on parties to 
submission, and those deriv- 
ing right thro gh them 
awand may be available in evi- 
dence for third party in 
special circumstances 
contradicting award in evidence 
incompetent so long as drive vires 
competent if matters ulira vires . 
objections by way of defence limited 
suspension or reduction more usual 
challenging award . : ‘ : 
See Challenge. 
reduction of awa See Reduction 
partial reduction “of awards, Sve 
Reduction, 
foreign awards 
Award under Lands Clauses Act 
See Lands Clauses Act. 


Bankrver— 
cannot refer . 
Bankraptty Act— 
as to submission 
exempts certain arbitration procedure 
from stamp duty — . . 
Bankrpt estate— 
submissions concerning. See Bank- 
ruptey Act; Bankruptey. 
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_ Burial Grounds Act— 


of party does not cause be of pa 
mission . ‘ R Z 
notice to trustee 
how it affects submission and aw ard 
Bias, interest— 
disqualifies arbiter. : 
See Interest, or Arbiter. 


Bill of lading— 
disputes under : : : 
Bills— 
deposited with arbiter in making a 
submission to him . : 
Blank in submission for time of making 
award Mae 


Board (Local Gov ernment) — 3 
appointment of arbiter by, under 
Local Government Act. : 
Board of Trade— 
appointment of oversman by, under 
Tramways Act, 1870 : . 
Board of Trade Arbitrations, ete. See 
Appendix. 
Bond of submission . 
Borrowing papers in submission 
See Clerk to Submission. 
Bribery of arbiter— 


ground of reduction of award under -* 
Act of Regulations . : 390 

gift, ete., to ~ arbiter, when is it 
bribery ! A 391 

gratuitous assignation of debts to 
arbiter. 391 


agreemeut to give fee to arbiter 
made pending submission. See 
Remuneration ofarbiter 230, 231,391 
Broker cannot submit for principal 
without authority —. 5 = 
should disclose principal . wae 
where he does so where principal ~~ _ 
not party . . 13, 14 
Building societies : 24, 112 
references under. - 2 
where standing arbiters appointed, 
decision final . : : 
“* disputes ” defined ; 
dispute as to whether party a “mem 
ber or not is not for arbitration 
but Court : : 5 
arbiters not bound to state case. 
Burgh. See Police. 
party to submission . : 


24 
25 


25 
24 


19, 34 


after ground designated for Burial, 
Lands Clauses Aet Actapplies . - 


CaNcELLING of undelivered award— 
arbiter’s power therein . 5S ° 
See Arbiter ; Award. 
Cases— 
listof . : : XXUI-XXXxvi 
a in loosing of arrestments on 
Mn RAE ; how affected by 
ja icial reference of process . : 
Challenging awards— 
early grounds of . 3 
jurisdiction of Court to set aside 
award. : 
competent on ground of corruption . 


98 
7 
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Challenging awards—conlinued. 
competent on ground of partiality or 
irregularity as leads to manifest 
injustice ; 
within what time action challenging 
award must be brought— 
no specific time . 
must be within reasonable time 
after cause of action has arisen 
reasonable time question of cir- 
cumstances . 
if Court unable to get at facts, or 
circumstances chan ged to pre- 
vent substantial justice, Court 
will not interfere . 
discovery of new evidence not 
ground if fault on part of per- 
son challenging : 
Method of review— 
determined by nature of objection 
if extrinsic of award, action of re- 
duction 
if intrinsic or ex facie of award, 
suspension 
answer to an action on award 
See Action on award. 
suspension, nature of . 
object to stay proceedings and 
preserve status quo . 
only applicable to stay pr oceed- 
ings. 
grounds generally “appear eae 
facie of award, or verified 
by writing without proof . 
reduction generally necessary as 
well as suspension 
where objection good and patent 
without proof, suspension 
sufficient . é O08; 
where extrinsic evidence to be 
brought in, reduction neces- 
sary. - : : ; 
reduction, nature of 
two kinds of reduction : 
(1) declaratory that matter 
complained of ab initio 
null and never valid . 
decrees-arbitral ultra vires com- 
promissi in this category 
(2) to declare deeds null which 
are effectual till rescinded . 
deeds granted by minors in this 
category 
Court will not interfere either 
by suspension or reduction 
unless on final and ee a- 
tive decree 
nor on _ interlocutor i ind 
ments : 
mode of trial, formerly by j jur y 4 
now generally by jury before judge 
nature of proof dependent on 
nature of objections . 
facts relevant to infer review must 
be stated 
where reduction sought on fraud, 
proof pro ut de jure 
no specialty as to evidence in 
action on award 
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Challenging awards—continuwed. 
where allegation of  arbiter’s 
irregularity, arbiter and clerk 
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PAGE 


may be examined re res geste 372 
where allegation of non-exhaus- 
tion, arbiter and clerk my 
be examined 373 
allegation that award ultra vires 
“by way of corruption not 
provable by parole . 373 
nor that arbiters have not 
differed 3 3 > ove 
nor to set up improbative 
award : é Oke 
nor to explain ambiguous 
award 373 
use of arbiter’s notes may be made 
in certain circumstances . 374 
as where party not been heard 374 
as to ascertain what was pleaded. 374 
as to ascertain whether matter 
within or without submission 374 
not to impeach award wnless em- 
bodied or referred to therein 374 
if embodied or referred to may 
be read as part of award 374 
nor to contradict or explain 
award . 375 
minutes of procedure may also be 
referred to with respect to 7es 
geste A 375 
or that party not ‘heard 375 
or evidence led in absence. 375 
challenge of award as contrary to 
Act of Regulations,. 376 
award may be challenged on the 
grounds . 5 376 
(1). contrary to Act of Regulations 376 
grounds—corruption, “bribery, 
falsehood . : : . 376 
(2) void at common law 376 
common law grounds always sub- 
sisted : 376 
statutory and common law gr ounds 
sometimes combined 376 
plea of ultra vires always relevant 
as submission contract . 376 
majority of reductions on common 
law grounds : 376 
articles provide no reduction of 
submission unless on grounds 
of corruption, bribery, or false- 
hood of arbiters 377 
Articles of Regulations refer only to 
subscribed submission a Sid 
not to oral or verbal contract . 377 
written submission may be either 
holograph or tested 377 
corruption or misconduct — what 
constitutes . 377 
no completely satisfactory defini- 
tion reached 377 
refusing proof and considering 
part proof corruption 377 
different definitions 377, 378 
corruption must be actual, not 
merely constructive . org 
term constructive not appro- 
priate : c : . 380 
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Challenging awards—continued. 
illustrations of what has and has 
not been held to be corrup- 
tion c 380-383 
means more than. mere misconduct 384 
refusal to hear pee may be cor- 
ruption 386 
if arbiter hear one party and not 
the other, it is corruption 386 | 
arbiter not bound to hear parties 
oftener than once. 386 
not always imperative to hear 
where arbiter selected as man 
of skill : So 
refusal of proof may be corr uption . 387 
no presumption of corruption raised 
by refusal of proof 387 
whether proof should be allow ed 
as in discretion of arbiter 387 
considering one party’s proof and 
refusing to consider or allow 
other party’ s proof, is corrupt 388 
arbiter not bound to allow ag 
ad libitwm 388 
arbiter may limit and decide ex. 
tent and nature 388 
failure to intimate proof by in- 
spection may be fatal 389 
bribery fatal to award 390 
meaning of . 391 
where arbiter accepts payment, 
favour, or consideration to in- 
fluence his judgment 391 
treating arbiter, no cases in Scotland 391 
in England, two cases illustra- 
tions 391, 392 
falsehood, meaning i ae 392 
dishonesty, deceit, or untruthful- 
ness of arbiter. : . 3892 
challenge of award at common law 393 
grounds of reduction of award at 
common law : 393 
if arbiter exceeds jines compromissi 394 
disregards any express condition 
of submission 394 
disregards any conditions im- 
plied i in submission . 93894 
improbative, neither holograph nor 
tested, fatal . : 395 
references in re mercatoria for- 
malities dispensed with . 395 
references to valuators merely 
formalities dispensed with. 395 
ultra vires, if established, fatal to 
award . 395 
ultra vires in respect of going be- 
yond submission . 395 
ultra vires in respect of going be- 
yond submission implied ‘legal 
powers, duties, or obligation 
of arbiter 396, 397, 399 
award not final and exhaustive, 
valid ground of challenge 399 
presumption of finality 399 
refusal of proof, arbiter sole discre- 
tion as to 400 


considering one party’s "pr oof 
and refusing to allow or con- 
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sider other party’s proof, fatal 401 
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Challenging awards—continued, 
where arbiter man of skill, pre- 
sumption that proof un- 
necessary . : : . 401 
no ground of reduction that 
arbiter limited or unduly 
extended proof nor refused 
reference to oath . 401 
refusal to hear parties, party has 
right to be heard . 402 
if arbiter hear one party and not 
other, fatal 402 
if arbiter does not hear either 
party, case for reduction not 
so strong . 402 
competency of challenging on 
ground of no hearing settled 402 
presumption of injustice if hear- 
ing refused 9 403 
snot necessary to aver corruption 
nor that demand for hear- 
ing made . 403 
in arbiter’s diser etion how often 
to hear 403 
in arbiter’s discretion to allow 
counsel oragents  . » 403 
ambiguous — uncertain—inextric- 
able, if award will be re- 
duced . : 404 
if reasonable means of clearing 
up, Court will allow proof. 404 
award if not delivered is not com- 
plete 405 
delivery necessary for comple- 
tion . 405 
award if not a decision of matters 
submitted, but mere amic- 
able suggestion or compro- 
mise, will be set aside . 406 
not really a submission or award 
and decree-arbitral 406 
award if impetrated by improper 
agency will be reduced . 407 
what improper agency. 407 
award if obtained by fraud on 
arbiters, fatal 407 
not necessary that there be dis- 
honesty on part of arbiter. 407 
Charles r., submission to 8 
charter-party, reference clause in 93 
civil interests referable . . 21 et seq. 
See Subjects of reference. 
Citation of witness or havers before 
arbiter, how effected . : . 154 
if witness resides in England . 153 
in judicial reference, motion for war- 
rant to cite 99 
See Appendix. 
Civil interests which may be referred, 21 
Claim, on an award . 857 
abandoned not subject for reference 21 
admitted may be considered in 
general submission . 57 
Claims. See also Lands Clauses Acts. 
by parties defines limits of general 
submission : 58 
and also of mixed submission . 58 
order for claims . 7 144 
form of claim . 252 
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Claims—continued. 
sometimes no claim requisite . . 144 
usual to order claims and answers 
within a limited time é 145 


how far necessary that claims be pro- 
duced in reduction ofaward 372 et seq. 
See Procedure in submission. 
Clause of submission— 
ancillary to primary contract. See 
Ancillary submission. 
Clauses of award ; ; é . 188 
See Award. 
Clerical error in award inay be rectified 207 
Clerk to submission— 


form of appointment —. : . 240 | 


See Appendix. 


is servant of arbiters . 5 AI EO) 


when is delivery of award to clerk 


complete delivery . : 5 URE | 


executed award, left in hands of 
clerk, at close of submission 


presumed to be delivered . s Ie 
how clerk appointed ‘ ; 7 240 
not always appointed . : . 239 
qualifications of . : . . 240 
duties of : . 240 


as to conduct of submission proce- 
dure, clerk subject to orders of 


arbiters . : : : . 240 
removable at pleasure. . . 240 
remuneration legally due to . 242 
remuneration of clerk to oe re- 

ference . 109 
what if arbiter award him excessive 

remuneration . ° 242 


decree for account in name of clerk , . 242 
account suffers triennial prescription 242 
no direct claim for fees in fags ope 


submission ‘: 243 
how far admissible as witness in re- 

duction of award . 3 A By? 
as to res geste of submission . « 8/2 ~ 


Clerk of judicial referee— 

fee taxed by auditor of Court . ye L09 
Client— 

when bound by reference by counsel 15, 93 

Sce Notanda. 

when bound by reference by agent. 15 
Closed record. See Procedure ; Appendix. 
Coal Mines Regulation Act— 

reference under, between les 


and owner : 26 
may be as to whether mine e danger ous 

or defective . ; ' a) as 
as to special rules . : . eo 
as to working in two parts. on BY 


Co-arbiters— 
what evidence of difference of opinion 
requisite to enable majority to 
decide. 167 
how far can legal compulsitor be 
used to make them proceed 
with submission . : . 168 


nature of duties undertaken . 168 
Colourable submission and award— 

invalid . ; : , F 6. 45 
Commission— 


can arbiter take proof by, without 
express power , ’ . 153 
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Common law grounds of challenge . 393 
See Challeng ging Award. 
| Companies Clauses (Scotland) Act— 
submission may be made of differ- 
ences arising on a Joint Stock 
Company ° 27 
Companies, limited liability— 
may refer under Railway Companies 
Arbitration Act ; Zi, 
may refer as to price of dissentient 
member's interest 28 
official liquidator of : 19 
Company. See Arbitration. 
may enter into submission 13 
single partner cannot bind company 
to submission . 13 
incurs personal responsibility if com- 
pany repudiate 13 
how assent of company prov ed 138 
| Compensation— 
arbiter cannot consider plea of, in 
general reference 130 
principles of, under Lands Clauses 
Acts : : 5 Le 
what compensation includes 277, 280 
criterion is value of land to owner 
at date of notice . 278 
compensation for expulsion 280 
compensation for removal-fixtures . 281 
goodwill, depreciation of compen- 
sation for : 282 
remoteness of damage ‘ = 283 
mode of assessing compensation 
payable to owner in aage: 
sion 283 
compensation for agr wricultural land , 284 
compensation for feuing lands. 284 
compensation for urban subjects 284 
compensation payable to tenant or 
lessee 285 
compensation for change in nature 
of tenancy 285 
no compensation if tenancy termin- 
ated before disturbance . 286 
special rights or agreements, com- 
pensation in respect of 5 elev 
promoters and reserved rights, com- 
pensation with regard to . 289 
suitability of land for special purposes 291 
a legitimate element in assessing 
compensation 291 
accommodation works 291 
what they are 2 291 
how nature and extent fixed . 291 
mines and minerals 292 
distinction between Lands Clauses 
and Railway Clauses Acts re- 
garding : : : . 292 
what ‘‘lands’’ include + 202-298 
what ‘‘mines and minerals” in- 
clude 293 
what are ‘‘ minerals” 293 
Lands Clauses and Railway Clauses 
Acts 294 
agreements inconsistent with statu- 
tory powers 294 
cannot be enforced. 294 
prospective, future, or potential value 
of lands , “ : ; » 295 
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Compensation —continwed. 
a legitimate element in assessing 
“compensation : 
preparations involving cousider- 
able time. : 
interest on purchase-nioney 
should be matter of express stipu- 
lation . 
generally runs from date of ter- 
mination of owner’s possession 
promoters entering on Jands 5 
price fixed by third party . 
price not paid by certain date 
interest may be due by delay or 
negligence . ; : ; 
compensation for expenses under 
Lands Clauses Act . ; F 
Compensation for 
how estimated : 
Compensation for land, ete. 
Clauses Act. 
Composition payable to superior 
Sce Lands Clauses Act. 


See Lands 


mode of ascertaining . 
Compromise, wearing dress of award 
reducible. 2 


Conciliation of Workmen (es 
differences between employer and 


workmen may be referred ; 

Conditions implied in submission 
parties act fairly to each other : 
qualify arbiter’s undertaking — to- 
wards the parties. : 


qualify also obligations of parties, 
submnitters tow ards each other . 
Condition precedent in agreement to 
refer . 9 : b : ¢ 
Conditional award. ‘ : : 
See Award. 
Consequences or effect of award . 
See Award. 
Consignee of goods— 
special case where submission by, as 
to marketable state of goods, 
sustained ‘ ‘ - : 
Consistent, award must be . ' 
Constitution of contract of submission. 
See Submission. 
Constructive delivery : : : 
See Award ; Delivery 
Construction of submission. See Sub- 
mission ; Ancillary reference, 
Contract, mutual, what is . - - 
Contract, primary, ancillary clause in. 
See Ancillary submission ; Agree- 
ment to submit. 
Contract of partnership, submission 


clause in. ‘ ; 5 
scope of clause i : ; ; 
Contract of submission. See Submis- 
sion. 
Contradicting award put in evidence . 
Conveyance — 
award cannot operate as. . . 
directions as to executing : 
expense of, under Lands ‘Clauses Act 
Corpor: ation— 
may enter into submission . . 


See Arbitration, 


“omitted interests,” 
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73 
73 
363 
348 
331 


PAGE 
Corruption of arbiter— 
ground of reduction of award by Act 
of Regulations . : 377 
inferred by exacting obligation for 
fee, pending submission 230 
constructive sense of term ‘‘ corrup- : 
pike” 2? : + 319 
opinions and cases thereanent . . 880 
includes any plain failure in arbiter’s 
duty (involving injustice) dis- 
tinct from mere error of 
judgment 378 
does not necessarily involve moral 
corruption or moral wrong 379 
may be shown in refusing proof or 
hearing . : : . 386, 387 
or by want of due desire to do 
justice . 5 384 


what constitutes ‘ corruption ” 384 et seq. 


See Act of Regulations. 


Counsel— r 
power to refer : ¢ : 15, 93 
See Notanda. 
refusing to hear .. ‘ , . 144 
taking opinion ‘ : - | | 55; h66 
opinion of, on joint memorial does 
not require a stamp. ., 55, 198 
attendance of counsel, intimation 
ought to be made to the other 
party : = 4 . 144 
hearing counsel, arbiter has dis- 
cretionasto . : 144 
Counter claim . F : 258 
See Lands Clauses Act. 

Course of a reference . : ku ee hee 
analogous to casein Court. ne’ 2-) 
order for claims and answers . . 144 
adjustment . : . . . 144 
closing record : ‘ : . 144 
hearing parties : : : _ 145 

Court of Session— 
parties to case may refer to 1, 3, 5, 

or 7 arbiters. : : sas 

Courts of law— 
what power to review awards . . 365 
ousting pete by  arbitra- 

tion . - 129 
what remedial powers in Court . 365 
where ancillary submission proves 

inoperative. 92 
how authority of Court ‘interponed 

to judicial reference. - 95 
how recalled, See Judicial refer- 

ence ; Appendix. 

Criminal matters— 
cannot be made subject of submis- 

sion so as to affect public 

interest . : 44 
questions though involving charge 

of fraud may fall under general 

clause of arbitration , - 44 

Crofters Act, references under 28 
difference between landlord and 

crofter may be referred, 828 

Cross-examination of witnesses— 
arbiter’s control over. See Witness; 

Proof 

Crown— 
as party to reference : 5 a an 


Crown—continued. 
under Defence Act Secretary for 
War may proceed under Lands 
Clauses Act to extinguish 
rights. of common, etc., on 
lands where 
under Ranges Act volunteer corps, 
with consent of Secretary for 
War, may purchase land to be 
held by County or Burgh Council 
where such land acquired, or for 
military purposes authority 
taking same, may require com- 
pensation to be settled ee 
arbitration 
under Military Lands Act dispute as 
to compensation to be referred . 
dispute as to compensation to be 
settled as in Agricultural Hold- 
ings Act, 1883 0 
under ‘Military Manceuvres Act dis- 
pute as to compensation there- 
under to be referred under Local 
Government Act; 1894 
Postmaster - General and railway to 
refer question as to cost convey- 
ing mails to arbitration 
under ‘Regulation of Railways Act 
difference as to remuneration 
for conveying mails to be re- 
ferred to arbitration or to Rail- 
way Commissioners . 
under Post Office Parcels Act differ- 
ence as to cost conveying parcels 
to be referred to arbitration 
under Railway Companies Arbi- 
tration Act. 
prison authority may refer any matter 
under Prisons Act to decision of 
single arbiter . 
prisons may take land under Lands 
Clauses Act and refer compensa- 
tion thereunder ; 
telegraphs may be purchased by 
Postmaster-General, and all 
differences arising are to be 
settled by arbitration under 
Railway Companies Arbitration 
Act. . 
for acquiring undertaking, Lands 
Clauses Act incorporated in 
Telegraphs Act : 
questions as to arrangements for 
transmission of telegrams to 
be referred under Companies 
Clauses Consolidation Act 
difference as to consent regarding 
telegraph poles to be referred 
to Sheriff as arbiter with 
appeal to Railway Commis- 
sioners 
Woodsand Forests, disputes between 
Commissioners of, and others 
as to boundaries or extent of 
Crown lands, ete., to be re- 
ferred to arbitration 
under Crown Lands Act Board of 
Trade may refer as to fore- 
shore . ' 


38 
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41 
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42 


42 


42 


43 


43 | 


43 


43 | 


Curator bonis or lunatic— 
may submit question as to moveable 
estate c 


DAamMAcrs— 

assessment of by arbiter . 

incompetent generally unless em- 
powered c 

claim of, under submission clause i in 
contract . 

claimed under submission clause i in 
ancillary reference 


how far competent to recover 
damages under ieee sub- 
mission . ‘ 
award of prospective or “contingent 
damages . 
_ Date of reference, disputes after . 
| Death— 
| of party. : 


{ 


| 


causes fall of submission if not 
: specially provided for : 
does not cause fall of Daas refer- 
ence ; 
process should be transferred . 
what if submission be in part of 
statutory character . 
or ancillary to a contract 
death of sole arbiter 
death of one or two or more arbiters 
of judicial referee 
of party’s husband . 
of tutor, party submitter 
pupil submitter 
Debt— 
due to arbiter by party, or vice versa 
how far disqualifies arbiter 
where arbiter of one party and 
creditor of the other : 
Decree-arbitral. See Award. 
Defence Act, reference under, 41. 
Crown. 
Defence to an action on anaward . 
Delegation of arbiter’s office not in- 
volved in merely issuing decrees 
which can be oper rative without 
recurring to him. C 5 . 
of judicial ‘duty 
of an duty . 6 
See Jurisdiction of arbiter. 
Deliver 'y of award 
what constitutes delivery 
award left in hands of clerk : 
award put on record is somieleey, 


See 


delivered . s 
constructive delivery 
See Award. 


Deposition of witnesses—- 
taken generally on oath . ; 
may be taken at length or in short- 
hand ; 
how far is deposition of deceased 
witness available in after pro- 
cess between same parties 
Devolution on oversman— 
form of. See Appendix. 
where arbiters disagree in opinion . 
cannot take place till they have dis- 
agreed. i a ‘ ; 
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358 


200 


594 


M 


Devolution on oversman—continued, 
devolution substitutes oversman in 
room of arbiters 
does not require to be probative 


writ ; Wee 
tenor of minute of devolution. See 
Appendix. 
effect of there being no minute of 
devolution 1738, 


importance of narrating arbiter’s 
difference of opinion 
devolution distinct from prorogation 
must include all matters not decided 
by arbiters 
otherwise seems fatal error 
exception in peculiar 2 eae of sub: 
mission 
devolution defective may be cured 
by homologation 
arbiters can probably be compelled 
to devolve 
Difference of opinion between arbiters 
how far probable by parole 
Differences, what are . 
See Lands Clauses Acts. 
Diligence for citing witnesses and 
havers in reference 
Diligence summary— 
could formerly be used to compel 
arbiter to fulfil office 
Diligence upon award— 
consent to registration . 
See Registration. 
diligence directed against one, not 
originally party to contract of 
submission 
must extract of submission, and any 
prorogation or devolution, be 
produced in Bill Chamber as 
well as award . F 
enforcement of. See Award. 
Directions— 
directions in award. See Award . 
directions, what may be given in 
award . ; A 
directions under general powers 
of the arbiter 
what directions the arbiter may 


give 

directions as to payment of 
money 

directions as to payment ‘of in- 
terest 


directions in case of par tnership 
directions as to executing con- 
veyances . 
power to direct should be. given 
to arbiter 
instances of valid directions 
instances of invalid directions . 
directions affecting third parties . 
directing payment to be made 
to third party . 
directing third party to ‘do an 
act . 
directions affecting third party’ S 
property . 
eee of arbiters 
See Arbiter, 


. 
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Discharge— 
effect of award ordaining ‘ 
Discretion of arbiter as to ‘evidence not 
reviewable . ; rs c 
Disputes— 
future or contingent may be effectu- 
ally submitted 
meaning of, in Building Society 
Rules. C : 
Documents— 
power of arbiter to call for. 
under Lands Clauses Act 


Draft of award— 
expediency of arbiters submitting to 
parties 
See Clerk. 
Duration of ancillary submission— 
not naturally beyond term of primar y 
contract . - 
unless as to provisions which core 
into force at end of contract 
Duration of arbiter’s powers 3 
when submission does not fix time . 
where time fixed : 
where date left blank . 
submission unlimited in time 
prorogating the submission 
when terminated 
Duration of submission— 
where submission was in part of 
statutory character . 
See Lands Clauses Act. 
Duties of arbiter correlative to lis 
powers : 
nature of duties 
function, judicial : 
what are means necessary to perfor m- 
ance of judicial duty : 5 
arbiter’s failure in duty may amount 
to ‘‘corruption” 
effect thereof independently of “ce 
ruption” : 
See Arbiter. 
Duty. See Stamp. 
Duty of arbiter as to award 
the award : : 5 : 
can arbiter pronounce interim or 
part awards. : 
what are interim, or Fat or partial 
awards? . : 
interim award ‘ 
part or partial award . 
form of the award . 
clauses of award 
delivering, or issuing the aw. ard 
delivery to the parties , 
constructive delivery . 
placing the award on record 
stamping the award i 
exemptions from duty 
prorogation of submission 
no implied power to prorogate 
prorogation by parties 
how prorogation should be made 
pror ogation must be made within 
original period 
pror ogation assumed hy adoption, 
acquiescence, or homologation . 
prorogation by oversman 


Duty of arbiter—continued. 
prorogation by oversman does not 
enlarge limit of arbiter’s time . 
revoking arbiter’s appointment 
no revocation at will 
bankruptcy no revocation 
marriage of female 
refusal to act, or death of arbiter’ 
disagr eement of two arbiters 
death of party 
arbiter’s power terminated by de- 
livering award : 


Epvucarion Act, references under 
school boards may acquire land 
under Lands Clauses Act . 
Effect of award . : 
award a final judgment 3 
effect of award on matter not claimed 
or raised in submission 
effect of award to transfer pr operty . 
effect of award on parties : 
effect of award on third parties 
effect of award on law agent’s lien 
for expenses 
Effect of award as evidence 
of award as between third par ties 
Electric Lighting Acts 
reefrence under. “ 
may refer as to compensation for 
altering pipes or wires in street 
may refer as to compensation to un- 
dertakers hy owners for altera- 
tion of position of electric 
wires 
disputes as to ‘construction of 
dock, etc., across works 
damages "caused by unauthorised 
works . 
disputes between under takers, and 
persons entitled to supply of 
electricity 
differences between Postmaster- 
General and undertakers 
differences as to value of under- 
taking when to be purchased 
by local authority ‘ 
Enforcement of award 7 


by summary diligence . 
by action : : : 
Enforcement of interim decree ; ; 
Entail. See Arbitration; Lands 
Clauses Act. 
heir of 


what power to submit. 
may be party to statutory arbitra- 
tion 
Entry before purchase—security, de- 


posit, interest on purchase moneys. 


See Lands Clauses Act. 
Error in award . 
Error calewli— 
arithmetical error . 
patent error in fact, or law irremedi- 
able ; 
unless parties consent 
Error, clerical— 
in principle 5 
in judgment , i “ ; 
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138 
138 
139 
140 
140 
141 


141 


29 


Evidence. See Proof. 
commission to take. ; 
arbiter has inherent power to grant 
commission 
witness resident in different county 
witness resident in England or 
abroad 
arbiter called as witness 
privileged to refuse evidence 
need not state grounds of award . 
inquiring whether he had con: 
sidered a claim 
not as to grounds of compensation 
arbiter may prove procedure in 
reference : 
voluntary statements by arbiter . 
cannot subsequently interpret 
award . Se i, 
may sometimes be examined on 
oath regarding res geste 214, 
statement ex parte “by arbiter con- 
cerning award 
no effect on construction 
notes, how far available in re- 
ducing or defending award 
how far allowed to explain award 
or to prove the ves geste under 
submission . : : 
| Examination of arbiter. See Proof. 
evidence of arbiter . 
Exception, personal 
bars objection not timeously stated 
98, 148, 
Excess in Award— 
fatal in whole or in part. 
See Award and Ultra vires. 
Executors— 
may submit 
Ex parte proof . 
effect on validity of award 
arbiter proceeding . 
Expenses— 
implied power of arbiter to deal with 
See Arbiter. 
in judicial reference 
power of judicial referee to deal 
ees ; 
e Judicial referee 
if sete be sisted only as trustee 
effect. of limits imposed by submis- 
sion regarding expenses 
expenses of recording award, final 
or interim 


fees of judicial referee and clerk 108, 

what are expenses of reference : 

taxation of expenses 

award should fix what 
allowed . 

decree for expenses . 

effect of partial reduction of award 
on decerniture for expenses 

how far can party without attorney 
licence claim expenses of judi- 
cial reference 


expenses 


See Arbiter. 
effect of award on agent’s lien for 
expenses . 
expenses in name ‘of agent, decree 
fee, 5 ‘ ‘ A 
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| Foreign award— 
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Expenses—continued. 
ps ae in statutory arbitrations . 330 
‘ce Lands Clauses Acts. 
ier 1 
chemical, by arbiter 389 
where one party ie and not the 
other : 2 ; . 389 
Expired submission— - 
how far proof therein available in 
after process 415 
Explanation by arbiters of delivered 
award . : : .’ 208, 239 
what extrinsic aids allowed to clear 
up import of award . 213, 214 
Explosives Act, references under Ae 
See Appendix, Statutes. 
local authority have power to pur- 
chase land for powder maga- 
zine, under sec. 90 of Public 
Health Act . 29 
occupiers of gunpowder factories and 
magazines may require matters 
to be referred . 29 
Factor, no power to submit 15 
Factor, judicial, may submit under 
usual powers 17 
Factor loco tutoris— 
may submit 17 
minor’s challenge, on minority and 
lesion : 
Factory and Workshops "Act. See 
Appendix, Statutes. 
reference under 29, 3 
sanitary authority and owner may 
refer as to provision against fire 29 
question as to danger or “injury to 
health of process or machinery 
must be referred 30 
workman may be repr esented at 
arbitration by counsel or agent 30 
Pte of reference 412 
See Reference, failure of. 
Falsehood— 
by arbiter ground of reduction of 
award 392 
what constitutes “falsehood ” 392 
allegation that arbiters falsely stated 
“they had duly considered case . 392 
that they had falsely set forth that 
witnesses sworn ; 392 
allegation of constructive falsehood . 380 
Fee of arbiter ; 230 
See Arbiter ; Remuneration. 
Fee of clerk to submission . . 242 
See Clerk to submission ; Remun- 
eration. 
Fee of judicial referee. Sec Remunera- 
ation ; Judicial referee. 
how deverned for 108 
taxed by auditor 108 
See Judicial reference, 
Female party— 
does her marriage cause fall of sub- 
mission 139 
award open to reduction, if no notice 
given to husband to appear 139 
Final, award must be. 194 
Fluctuating body, reference may “he to 118 


| Forms. 


recognised and receives effect if 
valid, according to dex loci con- 
tr actus 
if purports to convey Scottish heri- 
tage invalid 
may however affect Scottish heritage 
sufficiently authenticated according 
to requirements of Zea Joci con- 
tractus 
grounds of challenge regulated by 
the contract 
award conveying Scottish heritage 
challengeable though valid ex 
lex loct contractus 
contra bonos mores challengeable, 
though valid ex lex loci con- 
traclus 
Act of Regulations not applicable to 
Foreign proof, how witnesses or havers 
in England examined under sub- 
mission 
See Proof. 
Forgery, how far, may be dealt with in 
reference. 
See also Index of Forms 
Fraud of party— 
frees opposite party from award 
Friendly Societies Act - 
See Appendix, Statutes. 
Act does not provide specially for 
arbitration 
society may make rules to refer 
parties may refer to assistant regis- 
trar in Scotland 
where reference to justices goes to 
Sheriff in Scotland 
registrar when asked may order in- 
quiry 
Future difference— 
may competently be submitted to 
arbitration : : : : 
use of property 


GARDENERS, market— 
under Act landlord and tenant may 
refer 
construction of 
Act applies to fixture or building 
used for trade . : 
Gasworks Act, references under . 
local authorities may acquire land 
for gasworks under Land Clauses 
Act. 
General submission 
See Submission. 
General-special submission : : 
See Submission. 
Gift to arbiter, when it is bribery 


Goodwill, value cf. : ~ 282, 


See Lands Clauses Act. 
Gratuitous assignation of debts, in 
favour of ar biter, is it bribery ? = 
Grounds of reduction of award at.com- 
. monlaw . : 
See Challenging aw ard. 
Grounds and warrants of awards, how 


far necessary to be produced in - 


reluction of award 374, 375, 
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Harzour, Docks, and Piers Clauses 
Act. 3 32 
undertakers may acquire lands for 
tinder Lands Clauses Act 32 
Havers— 
how cited before arbiter . 154 
how haver compelled to produce 
writing 155 
what if resident in England . 153 
Sce Clerk of submission ; Proof; 
Appendix. 
citation of, in statutory references . 268 
Hearing parties — 
arbiter’s duty therein 145 
implied power of arbiter as to hear- 
ing, analogous to power in 
dealing with proof 145 
fit time for “hearing on whole cause . 147 
hearing parties themselves or their 
counsel 146 
arbiter’s large discretion especially 
after allowing one hearing 145 
allowing or refusing counsel or agents 146 
when arbiter may dispense ‘with 
hearing 147 
sometimes, after inspecting premises, 
etc., as man of skill : . 148 
no gener ‘al rule as to cases of valua- 
tion 148 
arbiter not safe to refuse hearing 149 
when want of hearing necessarily 
fatal : 148 
if arbiter allow hearing to one party, 
must allow it to other 146 
party may waive or forfeit right to 
be heard 149 
generally advisable ‘to allow hearing 
on arbiter’s draft of award or 
notes of opinion 161 
Heir of entail. See Arbitration. ; En- 
tail; Lands Clauses Act. 
what power to submit 13 
may be party to statutory ar bitration 13 
Heritage— 
verbal submission as to, followed by 
ret viterventus 52 
Holograph missives— 
make valid subinission umsy! 
Homologation ; "58, 84, 137 
person may become submitter by 53 
effect in validating informal sub- 
mission 53 
cures defective prorogation 137 
not effectual if done inignorance , 158 
eflect on award 54, 84 
on arbitration procedure boo 
effect of pleading before arbiters in 
curing defect in prorogation of 
submission : 5 137 
may extend same 85 
effect of homologation under purely 
statutory submission 326 
how far oaths of arbiters and cler k 
admissible to prove acts of 
homologation . : 327 
See Exception, personal. 
Honesty and impartiality— 
impliedly undertaken towards the 


parties by arbiter. ° ‘ 


Horning, letters of— 
formerly granted against arbiter to 
compel him to perform his 
office. 
Housing of the Working Clasées Act . 
See Appendix, Statutes. 
local authorities may take lands 
compulsorily to improve un- 
healthy areas, compensation 
being settled by arbitration 
may order obstructive building to 
be pulled down, compensation 
being settled by arbitration . 
Lands Clauses Act ee es 
for purposes of Act 
arbitrator appointed by Secretar y 
for Scotland : 
procedure regulated by schedule 
to Act. 
person dissatisfied with award 
may appeal to Court on leave 
by showing failure of justice 
how questions may be referred to 
arbitration 
See Reference, how made. 
essential qualities of submission 
method of submitting . 
what is a reference to arbitration 
who are arbiters . 
submission in general . 
agreement to refer : 
references in re mercatoria . 
interdicting arbitration 
in what cases granted 
in what not 5 
submissions by agreement 
verbal or parole submission . 
heritable rights 
moveable rights 
written submission 
memorial to counsel 
submission by bond 
submission by bill 
special submission 
general submission 
the mixed or general- special sub- 
mission : 
agreement to refer future disputes 
to arbitration . 
effect as a submission of an agr ee- 
ment to refer future disputes 
effect in law of agreement to 
refer 
effect of submission as a bar to an 
action . . 
effect of submission a bar 
objection to title . 
penal clause in submission 
ancillary submission 
constitution. ; i . : 
coustruction 
disputes during execution of con- 
tract. . : F 
Husband— ; 
how far can he be party submitter 
respecting wife’s heritage 
will death of female party's husband 
having interest in submission 
cause ‘fall of submission. : 


to 
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ILLEGAL matters, questions as to, can- 
not be referred. ; 
Immoral obligation— 
cannot competently be submitted to 
arbitration : : , 
Impartiality— 
implied condition in arbiter’s under- 
taking towards parties, 
involves equal- handed procedure to 
both parties 
if arbiter hear one party, must also 
hear other ' 
effect of violation of impartiality 
by arbiter ; 
Implement of award . 
what is sufficient implement of 


award . 7a 


where execution of deed directed 
partial implement . : : 
Implied powers of arbiter . ; 
Impossible award bad 
Inhibition on dependence— 
subsists notwithstanding 
reference of process . 
See Judicial reference. 
Inconsistent, award bad. : 
Industrial and Provident Societies 
Acts, references under 
disputes to be settled according to 
rules . 
may refer to assistant registrar in 
Scotland if rules do not forbid 
Injurious affection of lands ci : 
See Lands Clauses Act. 
no compensation due in Scotland 
unless land taken 
notice not requisite where land not 
taken . 
corresponding sections of the Scottish 
and English Acts 
principles upon which right to com- 
pensation for injurious affection 
determined 
(1) where lands injured are held 
along with lands taken ; 
(2) where lands injured are held 
independently of lands taken 


judicial 


(a) damage must be result of 


statutory authority 

(b) damage must be of such 
nature as, but for the 
statutory authority, would 
have formed a good ground 
of action . 

(c) damage must be injury to 
property, not merely per- 
sonal, or to trade 

(d) damage must be caused by 
the execution of the works, 
and not by the subsequent 
use 

Injury to land, what constitutes. 
access to premises . 
light and air , ; P : 
water rights. : . ‘ 
risk of fire ; 
loss of amenity, or inconvenience 
smoke, dust, vibration, ete, . 4 
sporting rights . 
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Injury to land—continued. 
underground railways. . 3l4 
goodwill, trade profits, etc. 282, 314 
mines and minerals 292, 315 
what claim for injurious affection 
should include ; : . 315 
severance : ol€ 
not necessary that lands be held 
under same title , : 316 
or be contiguous . 316 
damage must be due to. exercise of 
statutory powers, . . 316 
owner of several lands 317 
set-off , 317 
enhanced value incompetent as a 
set off to claim . ; 317 
unless L. C. A. provisions not in- 
corporated . 318 
Inspection of premises 
by arbiter should be in presence of 
both parties . : : 152 
Interdicting arbitration . ; 49 
Interest of arbiter 119 
See Arbiter. 
what interest will not disqualify 120 
what interest will disqualify 123 
Interest, directions as to payment of , 219 
arbiter has implied powers as to 219 
on sum awarded. - - 330 
should be expressly claimed 330 
Interim award : : . 183 
how diligence raised on it - » 855 
See Award. 
Interlocutors— 
written by clerk to submission 241 
See Clerk. 
Introductory clause of award, » 188 
Sce Award. 
Inventory of productions in submission 241 
See Clerk. 
Irrelevant proof— 
may be rejected by arbiter 153, 154 
See Proof. 
Irregularity of arbiter— 
how remedied i. é 5 Peep! 577 
may be waived : 157 
Issue— 
for trying case of arbiter’s alleged’ 
non-hearing of parties. . 149 


JOIN’ arbiters— 
appointment of . . , ’ 
disadvantages of : ; 
duties of. See Jurisdiction . : 
Joint stock company— 
reference by . ; 
See Appendix, Statutes. 
Joint-missive of submission . 
See Missive. 
Judge, private, arbiteris . 46, 
Judge, supreme, may accept submis- 


sion . - 96, 
may continue to act where appointed 
after submission P ; 5 
Judicial factor , ‘ A , ; 


See Factor, judicial. 
Judicial nature of arbiter’s functions . 
requires impartiality . r 46, 
See Arbiter. 


54 
119 
117 
119 

17 
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Judicial referee. See Judicial reference. 
power over expenses 107 
his remuneration 108 
what relief ee to par ty pay- 
ing fee 108 
Judicial reference 93 
who may refer 
parties to a case , : : » 93 
during its course ; : « 93 
at own instance , 93 
or at Court’s suggestion 93 
only with judicial approval . 93 
arbiter usually styled referee 93 
advocate has implied full Bors to 
refer -, ; 94, 15 
unless expressly qualified. See 
Notanda. 
but not law agent 94 
may be adopted at any stage of 
process 93 
similarity to ordinar Vv submission | 93 
what may be referred 94 
whole cause 94 
partonly . 94 
cannot go beyond conclusions of 
action . 94 
unless parties extra- judicially agree 94 
how made : 5 OS 
usually by minute a AS 
requisites of minute of reference , 95 
motion must be joint . 95 
or of consent 95 
interponing authority of Court, 
discretionary 95 
is by interlocutor 95 
when no interlocutor, parties may 
waive objection by proceed- 
ing 95, 96 
locus poenitentioe before authority 
interponed , c 95, 96 
not afterwards revocable 95 


report by counsel on remit may be 
substantially a sence refer- 


ence 96 

when judicial reference may be 
made ; ; 5 j . 96 
at any stage ‘ 96 

to whom judicial reference may be 
made ; 96 

any person whom parties ‘select 
and Court approves, 96 

parties may constitute Court 
judicial referee. ; 96, 97 

parties must clearly intend to 

appoint ; : 

mere deviation from ordinary pro- 

cedure not equivalent to sub- 
mission to judge as arbiter 97 
Court’s award not subject toreview 97 
death of judicial referee , 110 
effect of judicial reference 98 

irrevocable after authority inter- 
poned . 98 

even in case of remit of consent 
to man of skill 98 

party may be barred pleading 
triennial prescription. Fe acts) 

cautioner in suspension not con- 
senting to judicial reference , 98 


Judicial reference—continued. 
cautioner in loosing arrestments 
used on dependence é 
remit to men of skill sometimes in 
substance a judicial reference , 
acceptance of office . 


by minute or docquet . ; : 
omission waived by ee pro- 
ceeding : ; ; 


procedure in the reference 
substantially sanie as in ordinar, y 
submission 
See Procedure in submission. 
powers and duties of referee 
substantially same as of ordinar y 
arbiter 
not entitled to award merely by 
default : 
or for failure to implement an order 
may award if party’s delay merely 
vexatious. 
may allow proof, even though not 
specially contemplated : 
may take assistance of men of skill 
parties are jointly and severally 
liable in expense of this 
his award cannot be reviewed in 
the Courts . . 
in general Court cannot review his 
proceedings . 
motion for citation of witnesses or 
havers , , 
properly made to judge or Division 
before which case pending , 
in vacation to judge on the Bills . 
persons to be cited resident in 
other countries 
person refusing to attend 
See Citation of witnesses, ete, 
effect of limits imposed in minute of 
reference . 
jurisdiction of judicial referee 
determined by terms of minute of 
reference . : 
can he make interim award 
probably may do so, c 
| the referee’s report to Court or aw ard 
a step of process . 
need not be either hologr aph or 
tested . : 
if duly signed : 
must be clear and unambiguous : 
and set forth referee’s opinion on 
matters submitted 
Court may remit if report not 
clear ; pee bOe, 
procedure on repor i 
interponing authority of Court 
Court will not amend award 
Court may allow amendment or 
alteration ofaward , . 
may remit to referee to amend 
question of law involved, referee 
may award alter natively 
grounds of challenge of judicial 
report. 
similar to those in ordinary sub- 
mission ; ‘ ' 
See Challenging aw ard. 
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600 INDEX 


PAGE 
Judicial reference—continwed. 
to be relevant objection must be 
specific C 102 
that report does not exhaust the 
reference : : 2 » 105 
Court will remit . : 103 | 


even though merely question of 
expenses. es 
that report goes beyond reference . 103 
if good, Court will set aside award 103 
unless bad part separable . 103 
that has been corruption, etc., in 
sense of Act of Regulations . 105 
that has been flagrant violation of 


rules of law or equity ; 105 | 
must amount to a substantial 
denial of justice . 105 
mere error in law or in fact not 
sufficient . 105 


reduction not necessary for consider- 


ation of objections to report . 103 


may be stated by way of exception 


or in defence : : . 103 | 
expenses in judicial reference . re lO”, 
parties may withhold power as to 
same. ' d ‘ Se ks 


referee implied discretionary 
power where not qualified . 107 


may award slump sum ‘ ae aktel 
referee’s remuneration . A LOS 
entitled to same . : 108 


may decide which party is to pay 108 | 


Court may fix fee : 109 
entitled to decree for fee and 
expenses against parties con- 


junctly and severally , . 109 | 


clerk’s fee : 109 
Court may decern for whole or 
part. 109 
if a law agent, is entitled to pro. 
fessional fees : 109 
if not a qualified law agent, en- 
titled quantum merwil . LOG 
can obtain decree against parties 
conjunctly and severally . 109 | 
entitled to fee though arbiter die 
before award issued = 809) 7 
tender in judicial reference . ee 0) 
endurance of judicial reference o LON 
subsists as long as the process . 110 | 


process must ~ be kept alive in 
Outer but not in Inner House 110 
if process have fallen asleep must 


be wakened . ; 110 


prorogation of sul mission not 
necessary . ; : me O 
diligence used on dependence 


effective during reference . 110 | 


but not if submission be made 
extrajudicially . 110 

reference does not fall by death of 
one of the parties : be OY, 


falls by death of referee. 110 | 


Jurisdiction— 
of arbiter, certain implied powers as 
judg ge ; 5 


private quasi jurisdiction of arbiter 
involves certain implied powers 
from parties C : : 5 


Jurisdiction—continued. 
how is arbiter’s defects of juris- 
diction a in leading 
proof 
what if witness or “haver reside in 
England . 
of statutor 'Y tribunal (Lands Clauses, 
etc., Scotland Acts)— 
what class of questions co as tr to 
Jurisdiction of arbiter under sub- 
mission, See Arbiter. 
all subjects of dispute 
general submission 
special submission 
mixed or general - special sub- 


mission 

to what date subjects in dispute 
extend. . ; : 

intimation of attendance of 
counsel 


arbiter’s discretion, when reviewed 
ordinary course of a reference 
hearing parties : 
is arbiter bound to hear par ties / y 
must arbiter allow counsel or 
agents ‘ 
where arbiter man ‘of skill or 
valuator 
parties may waive right ‘to be 
heard, or bar themselves . 
form of issue on ground of no 
hearing 
arbiter not bound to delay for 
party being advised by 
counsel 3 
duty of arbiter as to proof : : 
arbiter the judge of the nature 
and extent of proof . : 
duty of arbiter to hear evidence 
duty of arbiter not to hear evi- 
dence unless both parties 
present . 
duty of arbiter in deciding 
points of evidence 
reference to oath : 
arbiter’s decision on points of 
evidence not open to review 
commission to take evidence 
where wituess resides in different 
county 
where witness in England or 
abroad ¢ 
reference to arbiters as men of 
skill—reference of quality 
no power to take evidence . 
enforcing attendance of witnesses 
power of arbiter to call for docu- 


ments . : 
privilege from arrest of par ties i in 
reference during proof.. . 


examination of witnesses on oath 
when arbiter has power to pce 
ex parte ‘ . 
closing the case too hastily . 
irregular ity on part of arbiter. 
duty of arbiter as to stamps on 


documents 
has arbiter power to decline to 
award , 4 < fi , 
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Jurisdiction of arbiter—continued. 
closing the case . > 160 
arbiter not bound to issue pro- 
posed findings or notes of his 
award . 161 
when arbiter about to award 
erroneously . Gil 
stating a case during the refer ence 163 
delegation of arbiter’s “authority 165 
power of the arbiter to adopt 
skilled opinion . 165 
duty of arbiter in taking an 
opinion ona point oflaw . 166 
power of arbiter to delegate a | 
ministerial act 166 
power of arbiter to delegate judicial 
act c : 166 
joint arbiters, duty of ; 167 
appointment of joint arbiters 167 
power of arbiters to a oyers- 
man A 167 
devision in reference to several 
arbiters : 167 
duty of arbiter stating a case. 164 
what directions may he give in 
award . : 216 
directions under general powers . 216 
whether arbiter may award money 
in lieu of other satisfaction 218 
power to give directions, how far 
implied 221 
directing acceptance of goods at 
reduced price : 7 218 
directions as to payment of money 218 
as to payment of interest 219 | 
in cases of partnership 220 
as to executing conveyances’ 220 
directions affecting third parties. 224 
directing a payment to be made 
to third party 224 
directions affecting a third party’s s 
property. 225 
error in judgment not fatal to 
award . 207 
judicial duties of 
decisions as to limits of submnis- 
sion, open to review 129 
in general submission should cause 
limits to be defined by claims 
58, 145 | 
only bound to decide claims under 
general submission be ties bring 
before him ' 7 183 
power to award expenses unless 
provided otherwise 227 
what power over penalty 72 
personal interests of arbiter 227 
arbiter no right to remuneration 
unless previously stipulated . 230 
arbiter cannot ste for fees 230 
when express promise to pay fee . 2380 
if bargain made, pending sub- 
mission, w hat. 232 
fees on award under Lands Clauses 
UNO eo ‘ 335 
liability of arbiter atlaw . 234 
liability in respect of fees . 234 
liability for misconduct or in re- 
spect of the award 126, 234 


Jurisdiction of arbiter—continucd. 

removal for misconduct 

liability of arbiter when stake- 
holder , 

evidence by arbiter 

See Evidence. 

can arbiter have deeds executed at 
his sight after close of sub- 
mission 

arbiter may recall appointment of 
clerk at pleasure . 

See Clerk to submission. 

when should arbiter be called as de- 
fender, in reduction of award 

liow far is oath of arbiter ad- 
missible, in reducing or de- 
fending ‘award 

how far can arbiter’s difference of 
opinion be proved by parole . 

effect on non-concurrence among 
arbiters 

closing case 

intimation to parties 

admission from parties that they 
have nothing to add 

arbiter not bound to issue pro- 
posed findings or notes of 
award . 5 

closing case too hastily 

party ‘asking to be heard 

party asking for time . 

power of arbiter to remit to 
of skill 

limit of powers as to remuneration 
of skilled men 

is arbiter. personally liable for 
their fees. 5 é é 


Mel 


LANDS CrAusEs Act, arbitrations 
under . ; 
methods of fixing compensation 
who may refer 
what may be referred 
question referred is amount of com- 
pensation for lands taken or 
injuriously affected . 
differences, what are 
how questions or differe1uces referred 
compensation exceeding £50 
if claimant desire arbitration must 
intimate to promoters . 
must state his interest and amount 
of claim in notice. 
arbitration after twenty-one days 
failing agreement . ‘ 
notice to treat ‘ 
what it is ; 
what it must demand . 
what it must state 
notice the basis of statutory pro- 
cedure . ‘ 
time within which notice must be 
served , 
within time stipulated by Act 
or within three years . 
if timeous, constitutes an effec tual 
taking of the lands : ; 
authentication of notice . 
must: be in writing 


167, 


244 
244 
244 
245 


245 
247 
248 
248 


245 


248 
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Lands Clauses Act—continuwed. | Lands Clauses Act—continwed. 
or partly written and printed 249 lapse of submission by expiry of 
must be signed 249 statutory or prorogated oo 
notice by companies 249 —procedure . 258 
what notice should comprehend 249 counter notice : 258 
must be precise . ' 249 no fixed period for : . 258 
must not go beyond Act 249 disadvantages of delay in giving. 258 
must embrace all land wanted 249 form of ; 259 
second notice within prescribed promoters not bound to take 
time competent . ; . 249 whole . 259 
notice final so far as goes 249 promoters, on counter notice, may 
cannot be resiled from except of abandon notice for part . 209 
consent ; 249 interdicting promoter from enter- 
restriction of terms of first notice ing on land , 259 
by a subsequent one 249 counter notice suspends original 
service of notice : 249 notice . 259 
personal : 249 withdrawal of counter notice 259 
at dwelling-house ; 249 invalid counter notice . 259 
if owner absent or cannot be found 249 terms, interpretation of part and 
occupier 249 pertinent 259 
object and effect of notice 249 road 259 
intimation that land required 249 house 3 : =, 260 
request for particulars of claim 249 owner demanding compensation 
creates a concluded contract 249 fixed by jury . 260 
notice of compulsory removal 249 promoters must take initiative A PACKS) 
notice partially bad i 251 owner desiring arbitration must take 
no notice to feuar whose land is initiative . : 7 - 260 
not required . 252 procedure by owner . E - 260 
second notice . ; . 250 arbiters, appointment of 260 
to take additional lands 250 how parties nominate . 260 
if embraced in schedule 250 separately or jointly . 260 
must be timeous 250 nomination by a company or 
must not restrict first notice 250 corporation . ; 261 
if it embrace larger ground than does appointment require deliver y 
first notice 250 to complete . : : 261 
vexatious notices 250 nomination under protest 264 
claim— failure by party to nominate . + 201 
after twenty-one days, only statu- other party may appoint _ his 
tory methods competent to nominee sole arbiter. - 261 
deal with : 252 must be by separate deed « 261 
what claim must state 252 on lapse of fourteen days, after 
need not be probative . 252 written request 261 
must be in writing 252 intimation to appoint not sullicient 261 
need not be signed by claimant 252 refusal or neglect of arbiter to act . 261 
if by authorised agent 252 after seven days, other may pro- 
claim may be for slump sum 252 ceed ex parte : : + 261 
sum must be definite , 252 not necessary oversman appointed 262 
and payable at once 252 what constitutes neglect . - 262 
must cover present and prospective e parties cannot revoke appointment . 262 
loss, . 252, 254 without mutual consent . > 9202 
nature of interest in lands . 253 death not a revocation : » 262 
must give reasonable information 253 parties may extend time 262 
not necessary but proper to state failure of one of two arbiters . 262 
burdens : » 253 does not end submission . 262 
arbiters cannot go beyond claim 274 party may nominate another 263 
owner’s claim and tenant’s claim 274 delay in appointing new arbiter 263 
how compensation fixed , . 255 disability of arbiter, what con- 
where no agreement is by arbitra- stitutes 263 
tion or by jury 255 within what period 2 award must 
modes mutually exclusive ay eS be made when arbiter has 
arbitration competent though been substituted . 263 
_ claim under £50 , » 255 death of single arbiter . 263 
jury incompetent under £50 » 205 ends submission . : : « 263 
Sheriff determines claim under office of arbiter 263 
£50, failing arbitration 255 general principles apply 263 
Sheriff's judgment final 255 duration of arbiter’ 8 powers . 264 
compensation fixed by jury 256 award must be made within 
tenant ; 274 twenty-one days of last ap- 
principles of compensation to 285 pointment . : ’ . 264 


See Compensation. 
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PAGE 
Lands Clauses Act—continued. 
unless prorogated : 264 
award of arbiter ge y 
parte 264 
single arbiter, no special provision 
as to time for award . 264 
power of prorogation 265, 270 
limited to three months : 265 
parties may extend submission 
indefinitely . 265, 271 
when prorogation executed . 265 
when award cannot be made 
within three months, arbiters 
must obtain consent of parties 265 
how consent of parties given 265 
must appoint new oversman if 
statutory period exceeded 265 
where single arbiter, prorogation 
by parties sufficient . 265 
minute of renewal by parties 265 
parties may contract out of Act, 
in whole or in part 266 
procedure in reference 268 
See Arbiter. 
delivery of appointment to arbiters 268 
power of arbiters to regulate pro- 
ceedings 268 
ought to appoint oversman at out- 
set : 268 
attendance of witnesses, enforcing 268 
not compulsory to examine wit- 
nesses on oath 268 
documents, power of arbiter to 
call for 268 
men of skill, power of arbiter to 
consult é 269 
oversman, appointment of. . 269 
before arbiters enter on refer- 
ence. . ; 3 . 269 
death or failure of oversman, 
arbiters may appoint 
another . : 4 : 269 
new oversman chosen 269 
cannot be by mere chance 269 
refusal or neglect of overs- 
man . : 270 
appointment of oversman by 
Court 269 
must have been an actual 
nomination . : 270 
Court’s appointment final 270 
unless person disqualified . 270 
prorogation by oversman . + 4G 
Arbitration Act, 1894, does it 
apply to statutory references? 272 
title, questions of right and 273, 328 
arbiters no power ‘to deal with 273 
but may find no damage . 274 
promoters cannot contest right to 
compensation, but may con- 
test existence of damage 273 
question of law arising in reference 276 
procedure . : ; eo 
limitation of statutory powers A PHELEL 
incompetent for promoters . 277 
unless limitation is not at variance aa 
with powers. 2 » 207 
aaa principles of . 1 BUT 


Lands Clauses Act—continued. 
injurious affection of lands 
See Injurious aflection. 
what constitutes injury to land 
See Injurious affection. 
miscellaneous clauses in the Act re- 
lating to arbitration 
absent party, valuator’s findings 
may be submitted to arbitra- 


tion 
arbiters aw. arding larger sum 1 than 
valuators 
expenses of arbitration i in case of 
valuation 
where valuation sufficient, are 
in arbiter’s discretion A 


where valuation insufficient, are 
payable by promoters 
intersected lands. 
owners of intersected lands may 
insist on sale ; 
“lands situate in a town,’ 
meaning of the expression 
“lands built upon,” what is 
meant by the expression 
additional land when value of is 
to be assessed with the 
land taken : 
promoters may insist on pur- 
chase where expense of 
construction of communica- 
tion, etc., exceeds the value 
common lands 
lands subject to eae or real 
burden 
loss of interest from. premature 
settlement of claim . 
lands subject to charges, 
duties, etc. . 
‘omitted interests 
chased by promoters : 
compensation for omitted in- 
terests, how estimated 
promoters ‘to pay expenses of 
litigation as to omitted 
interests . . ° . 
superfluous lands 
within what period promoters 
must sell . 
what constitutes 
lands 
superfluous lands to be offered 
to certain owners before 
disposal . 
within what time right of pre- 
emption must be exercised 
price to be fixed by arbitration, 
failing agreement ; 
award under Lands Clauses Act. 
making and recording award 


feu- 


” may be pur- 


superfluous 


where arbiters entitled to with- 


hold award , : 
time for making award ; 
within twenty-one days from 
date of Jast appointment, 
or three months if pro- 
rogated : ' 
on failure to award, ‘submission 
devolves . : ; ° 
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Lands Clauses Act—continued. 
oversman, award by . ‘ 325 
within three months from de- 
volution . : . 025 
arbiters failing to appoint overs- 
man . . 325 
appointment of ¢ oversinan subse- 
quent to arbiter’s limit of 
(ReNeP 325 
sole arbiter acting Cx parte, within 
what time must he make 
award . ’ 326 
award after expiry of statutory 
period . . 326 
may be homologated by par ties . 326 
duty of arbiter in making his 
award , ¢ P : 326 
form of award. : . 326 
what arbiter may award 328 
compensation in money 328 
only in respect of an interest 
stated by claimant 328 
cannot deal with questions of 
right or title . : . 828 
or direct performances of acts . 328 
may award slump sum for com- 
pensation and damages . 329 
unless parties have repens in- 
terests . 329 
plans, are arbiters bound by: same? 329 
award not to be set aside for error 
in form : . - 329 
interest on sum awarded. . 330 
right to it a question of circum- 
stances. . 330 
due when promoters take posses- 
sion before compensation 
fixed é . 330 
expenses of reference and award . 330 
payable \by !promoters, unless 
make tender equal to or ex- 
ceeding sum awarded . 330 
or unless no compensation found 
due . : : , . 334 
expenses of arbiter. : . 9330 
expenses of oversman . : A Be 
expense of recording decree . . 330 
clerk’s fees included under 
arbiter’s expenses . : . 331 
promoter’s expenses. : . 331 
expenses of conveyances 331 
expense of making up title of 
owner conveying . : 331 
expense of discharging or restrict- 
ingabond . : : . 332 
disagreement as to expenses of 
conveyances . : 332 
determinable on summary peti- 
tion . ’ : . « 3832 
expense of taxation . : * 333 
can arbiter review taxation ¢ . 333 
claimant’s expenses. : - 833 
tender by promoters . : . 333 
arbiter’s right to remuneration . 335 
entitled to remuneration . « 005 
liability of the arbiters or overs- 
man in respect of fees of 
. persons employed by them 335 
evidence by arbiter . ~. 2386; 306 


Lands Clauses Act—continued. 
miscellaneous decisions on the Acts 
interdicting arbitration 
servitudes are extinguished by 


compulsory acquisition of 

| land . 
statutory reference to ‘Sheriff, re- 
view . c 


entry before purchase—security, 
deposit, interest on purchase- 


money ; ; : : 
consignation . 5 
limitation or qualification of ne 
moter’s rights. : 
separate written obligation in- 
dispensable. ; : 


no subsequent liability on pro- 
moters for feu-duties or 

| casualties . 5 ; 
arbitration disconform to statute. 
composition payable to superior . 
node of ascertaining : * 

Lawsuits— 

may be submitted to arbitration . 
if authority of Court interponed, 


reference is judicial . : A 
See Judicial reference, 
Lease— 
ancillary submission clause in : 


legal points, guidance to arbiters on 
Legitimacy— 

not a question which can be sub- 

mitted . : ; ; - 

Lesion and minority— 

may be pleaded by minor against 
award. : ; F 
limits of plea . : : : : 
See Pupil ; Minor. 
Letters of horning— 
formerly granted against arbiter ~~. 
to what effect . : : : . 
Lex loci— 
sufficient to autheuticate foreign 
award, constituting mere per- 
sonal obligations : 
what circumstances insufficient to 
displace the Zea loci . : : 

Lien of law agent for expenses 

Liferenter’s power to submit. 
Statutory arbitration, 

| Light Railways Act . : ? . 

| See Appendix, Statutes. 

Lands Clauses Acts, incorporated by 
order of Light Railway Com- 
missioners, confirmed by Board 
of Trade . : : 

compensation must be referred to 
single arbiter under these Acts 
provisions of apply except as to 


See 


expenses, which left to 

arbiter’s decision . : ‘ 
Limitation or qualification of pro- 
moter’s rights. : ' 5 

| Limited liability companies : ‘ 


See Companies, 
~ Limits of submission— 
_ should be well defined . 
arbiter’s decision thereon liable to 
| review . n ; 3 ; 


59 
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82 
33 
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PAGE 
Limits of submission—continued. 
of general submission, how deter- 
mined 129 
Liquidators— 
powers as to submission . 19 
Local Government Act. Sve Appendix, 
Statutes. 
Local Parish Councils may acquire land, 
failing agreement with owner may 
get order to refer . 34 
order to refer must incorporate 
Lands Clauses Act . 34 
compensation referred to sole arbiter 
under these Acts 34 
Localities — 
proof of, may help to explain bound- 
aries as stated in award 5. lal 
Loosing arrestments on dependence, 
how far cautioner affected, by 
judicial reference of process . 98 
Losing party— 
technical definition of term 101 
Lunatie— 
curator bonis of, may submit ques- 
tion as to moveable estate alg 
MAILs 
remuneration for railway conveyance 
of, fixed by arbitration 12, 114 
Majority of co-arbiters— 
can they decide, what proof is re- 
quired of dissent by minority . 167 
can majority carry on and decide 
submission 168 
Man of skill, reference to— 
power of arbiter to employ 165 
remuneration of 165 
Manager no power to submit i 
Mandate, general— 
does not authorise mandatory to 
enter into submissions 14 
unless special power, mandator ry will 
be bound 14 
unless mandatory has used words 
proper to bind, his constituent, 
and not himself, will be 
bound 14 
if constituent effectually repudiates 
submission, mandatory incurs 
personal responsibility 
Mandate implied— 
of counsel to submit a pending process 159 
See Notanda 
Marches, disputed— 
parole submission, respecting . a 00 
Markets and Fairs Clauses Acts, refer- 
ences under . 934,114 
undertakers may take land for, under 
like provision to harbours, 
docks, and piers. F 3h 
Market Gardeners Act 23 
Marriage— 
validity of, not question which can 
be submitted 22 
marriage of female par ty, does it | 
cause fall of submission ? . 139 
lays award open to reduction if 
notice of submission not given 
to husband. : : a NBS 
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Married woman— 
how far able to refer : : : 9 
| Master and workmen— 
compensation to workmen . 27, 29, 40 
disputes between, may be settled by 
arbitration : e125 29540 
| Measurement. of land— 
a ministerial act only. ; 7) 200 
| Memorial, joint— 
to Counsel, may be equivalent to 
submission : : 55 


Men of skill— 

arbiter’s cousulting, no delegation of 
his own functions . 5) UGS 
arbiter’s power of remitting to - 165 

| acting as referees may lead oe 
| proof when necessary : 154 

how far must they put witnesses on 
oath ; 154 


remit to men of skill, sometimes in 
substance, a judicial reference. 98 


Mereatoria, references in re 48, 90 
nature of . 48, 90 
are specially privileged : 48, 90 
may be quite informal 48, 90 


either in constitution or award 48, 90 
are usually expressed very shortly 48, 90 
are subject to same rules of con- 


struction as other Sere 

submissions. 90 
Court will always endeavour to give 

effect to . : 90 
trade usage may elucidate intention 

of par ties. : 92, 93 


when parties resident in different 
countries, which law to govern 
may be gathered from contract 92, 93 
Merits of dispute-— 
award not reviewable on. See Award. 
Metalliferous Mines Act . a eed 
references under. See Appendix . 564 
Method of submitting Pi ; ord 
Sce Reference, how made. 
Methods of fixing compensation in 
| arbitrations under Lands Clauses 
| Consolidation Acts. 2 = we! 
| Military Lands Act . : i oF yea 
Military Manceuvres Act . ; eal: 
Mineral lease— 
ancillary submission clause in ~) 64 
Mines i ‘i = oo 
Minister - duty, delegating : 3 AUS) 
Minor. See Ar bitration. 
may enter into submission, as to 
moveable estate 12 
minor cannot submit questions in- 
volving gratuitous alienation of 
heritage ; 12 
may probably submit questions as 
to onerous deed affecting heri- 


tage with consent . 12 
has right of challenge on minority 

and lesion . 12 
not apply to questions « as to trade, 

where a minor trader. wy ale, 
minor may be arbiter. 5 ee ake 


| Minority of co-arbiters— 


what proof required as to their dis- 
sent so that majority may decide 167 
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Minority of co-arbiters—continued. 
can majority carry on submission by 
themselves as well as decide ? 
Minute of devolution 
See Devolution. 
Minute of judicial reference— 
a step in depending process 
See Judicial reference. 
Minute of prorogation 
See Prorogation. 
Minutes in submission— 
generally framed by clerk 
mission 
See Clerk of submission. 
minutes do not require stamp. 
how far available in proof of res 
gestce i 5 
Misconduct of arbiter. 
leading to injustice amounts to 
‘“corruption ” 
liability of arbiter for 
Misrepresentation— 
by party to oversman at inspection 
of subject ; : . 
Missives, mutual 
may constitute submission =. 
if holograph, binding 
if not ‘holograph, or tested, may be 
validated by homologation or 
ret tnterventus . 
joint-missive of submission 
Mistake of arbiter— 
cannot’ remedy after delivery of 
award . 
Mixed (general- special) submission 
partly statutory, partly common law 
submission 
Mutual discharges, award of 


of sub- 


NARRATIVE clase of award , 
See Award. 
New matter discovered, 
reducing award : 3 . 
Nomination of arbiter. See Arbiter. 
Nomination of oversman. See Overs- 
man, 
should be made by arbiters at outset 
of submission . 
Non-coneurrence among arbiters— 
effect of . ; ‘ ; 5 ‘ 
can majority decide 
what proof gon of dissent by 
minority . 
can majority carry on submission as 
well as decide . 
Notes of arbiter— 
arbiter may take notes . 
how far available in defining limits 
of submission , 
in reducing or defending aw ard 
or in explaining award : 
effect of referring to notes in aw ward 
214, 
arbiter not bound to issue notes of 
opinion ‘ 
advisable to do so . ‘ 
notes never final, and may be vatied 
at discretion 
award must not be mere series of 


no ground 


aly, 
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PAGE 
Notes of arbiter —continued. 
how far notes available in proof of 
res geste under submission 437 
Notice to treat . : . -248 
See Lands Clauses Act. 
sel ; 258 
See Lands Clauses Act. 
Oaru of witnesses. See Appendix. 
Oath of party— 
how far proves verbal submission or 
award 52 


when taken in submission which ex- 
pires, may be used in after process 415 
Obligation to implement award— 


import at common law . : Ae 7 
Obligations, implied, of arbiter . 5 

breach of, fatal to award ‘ 5 
Obreptio— 


by agent or party may free onpeae 

party from award 3 

Office of arbiter . - : : «5, 46 
See Arbiter. 


Officer, public ‘ 19 
Official liquidators— 
their powers as to submission . 19 
Omitted interests. : ; 322 
See Lands Clauses Acts. 
Ope exceptionis— 
what defence against action on award 
may be so stated 356 
Opinion of counsel— 
when equivalent to award 52 OD 
does it require an award stamp 55, 198 
Outlaw— 
cannot refer . : : : 9 
Overseer— 
no power to bind employer in a 
submission without — special 
authority 15 
no power to submit 15 
Oversman . 169 
by whom oversman ‘appointed 169 
Court may appoint on failure to 
nominate 170 
when oversman should be appointed 170 
by parties 170, 172 
by arbiters . 170, 172 
qualifications of oversman 71 
similar to those of arbiter 71 
how arbiters should choose oversman 171 
appointment by lot bad 171 
interest will disqualify ; 171 
how oversman appointed : 172 
when more than two arbiters 
should be by all . : 170 
by parties or by arbiters. 172 
parties properly nominate in sub- 
mission 172 
may nominate subsequently by 
minute 172 
arbiters may nominate either at 
outset or on difference arising 172 
in deed of submission . 172 
in minute indorsed on submission 172 
in separate minute 172 
when oversman appointed 172 
devolution on oversman . : » hes 
only when arbiters differ ~ is 


Oversman—continued. 
devolution ought to be in writing 
and signed 
_ testing advisable but not necessary 
devolution is by minute 
requisites of minute 
must state fact that arbiters have e 
differed 
when formal devolution unnecessar y 
conditional devolution 
what should be devolved 
devolution does not imply proroga- 
tion 
can arbiters be compelled to devolve ! 7 
See Devolution. 
if oversman do not accept, arbiters 
may appoint another 
acceptance properly ascertained 
beforehand . 
oversman not entitled Ho decline 
after acceptance : 
unless for sufficient reason 
acceptance by oversman . 
commencement and duration of overs- 
man’s authority 
death of oversman, submission falls by 
parties may appoint new oversman 
new appointment must be by pro- 
bative minute 5 
power and duty of oversman . : 
see that submission does not lapse 
see what is devolved upon him 
devolution of only part of sub- 
mission 
omission by arbiters ‘to devolve 
undecided matters, fatal 176, 
explanation of oversman 
award of oversman must jarvate 
that arbiters have differed . 
oversman may recall SEN 
of clerk 
joint award by arbiters and overs- 
man 
evidence of oversman 


PAROLE evidence— 
how far admissible to prove snb- 
mission 
incompetent to alter written sub- 
mission 
See Proof ; Submission, verbal. 
Part, ‘award, or partial award 
See Award 
Partial reduction of awards 
Partiality of arbiter 
See Corruption ; 
Particular clause— 
coupled with general, in mixed sub- 
mission 
how construed 
Parties submitting— 
come under certain implied obliga- 
tions to each other F 
breach of these by one party frees 
the other from the submission . 
Parties who may submit— 
persons capable of disposing of their 
Tights 3 . ‘ : 
See Arbitration, 


{ntétest. 
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Parties who may submit—continued. 


persons interested in subject . + 9, 13 
husband and wife . g 
married women Pa) 
mus : : 11 
ee Arbitration’; Pupils. 
minors 2 
See Arbity ation ; “Minors. 
company or partner ship . 3 12 
See Arbitration ; Company ; Part- 
nership. 
corporation - : : 13 
See Arbitration ; Corporations. 
heir of entail. 18 
Sce Arbitration ; ‘Heir of entail. 
adoption, homologation, acquiescence 13 
See Arbitration ; Adoption ; Hom- 
ologation ; ‘Acquiescence. 
Parties not directly interested in sub- 
ject— 
authorised agent : 13 
See Arbitration ; Agent. 
broker . : 13 
See Arbitration ; “Broker. 
mandator 14 
See Arbitration, mandatory, 
consignee with power of sale 15 
See Arbitration ; Consignor. 
manager, overseer, servant 15 
See Arbitration ; Manager. 
counsel. See Arbitration ; Notanda. 
law agent ‘ ‘ 15 
See Arbitration ; Agent. 
trustees . 15 
See ‘Arbitration ; ; "Trustee, 
executors 16 
See Arbitration ; “‘Executors. 
judicial factors i 17 
See Arbitration ; J udicial factors. 
curators bonis . a ly 
See Arbitration ; "Curator bonis. 
factor loco tutoris : 17 
See Arbitration ; Factors. 
trustees under deed for behoof of 
creditors, See Arbitration ; 
Trustee. 
trustee in bankruptey 18 
See Arbitration ; Trustee. 
limited liability companies 19 
See Arbitration ; Companies. 
official liquidator 3 19 
See Arbitration ; Companies. 
public officer . 19 
See Arbitration ; Public officer. 
the Crown. « 19 
See Arbitration ; ‘Crow: n. 
persons in virtue of statutory 
Baa é 19, 20 
‘ce What may ‘be referred. 
ae of company cannot bind com- 
pany by a submission without 
consent of other partners 12 
See Company. 
Partnership— 
ancillary submission clause in con+ 
tract of 73 
not extended to extraordinary dis- 
putes though between partners 73 


See Ancillary ; submission. 
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Party— 
may be arbiter in his own cause if 
opposite party desires. 125 
has right to be present at every diet 
of proof , : : ~ 152 
should be present at inspection > 152 
may waive objection to pies 
in leading proof 158 
sequestration “of party does not cause 
fall of submission . : . 138 


See Sequestration. 
death of party causes fall of submission 141 
Sce Hearing of parties. 
Peerage, right to— 
not a question which can be sub- 


mitted . ; ‘ : 2} 22 
Penalty in submission— 
arbiter’s power over ; al 
effect of excess in award as th 
penalty . : ; st 12: 
effect of penalty to enforce contract Hi 
not a substitute for non-implement. 71 
effect of penalty in award decerning 
for aoe payment . : me he 
in award decerning ad factum ict 
standum . = 72 
Persons not originally submitters may 
become by adoption, homologa- 
tion, or acquiescence . : a dG 
Personal exception . ; 98, 148, 373 


See Exception. 
Personal interests of arbiter : 230 
Personal rights which may be referred 20 
See What subjects may be referred. 
Petition incidental by arbiter— 
when competent, on account of per- 
sonal imputations on himself in 
pending reduction of award . 
Police Act, Burgh, references under 
Commissioners may invoke Lands 
Clauses Act for various purposes 34 
order to: set back line of building on 


234 


being pulled down, no claim 
till demolished : 35 


proof of essential and mutual error 
in award under, allowed . a Meo 
Pleadings of parties— 
how far supply defect in prorogation 


of submission . ; : 137 
See Homologation. 
how far available as proof of res 
gestce under a submission . % Blo 


or in construing submission or award 375 
or in a subsequent process between 


same parties. . : : - 416 
See Procedure in submission. 
Post office . . : ‘ 41-114 
Powers of arbiter— 
so far as express may vary in any 
particular submission - 143 
powers essential to office impliedly 
granted by parties . : . 148 
powers correlative with duties 5 5 
See Arbiter. 
Precedent condition . : ; oo 
See Condition, precedent. 
Prescription triennial— 
applies to account of clerk of sub- 
mission, : ; ; » 248 


| 
| 


INDEX 


Prescription triennial—continued. 
how far special claim of debt in sub- 
mission elides this prescription 
Prescription sexennial— 
effect of submission in eliding this 


-prescription . : : : 

Presumption— 

in favour of award . 3 ; ‘ 
Principles— 

which should guide arbiter. : 
Prison Act— 

reference under ‘ j ; : 
Procedure in submission— 

arbiter’s power in regulating . - 

large discretion : F 


may examine parites personally : 
not bound to delay procedure until 


party consults counsel. 
if hearing allowed to one party must 
be allowed to other . - : 
outline of common form of process . 
making up record . - 
important object of this form of pro- 
cedure. 


at what stage should proof be 
allowed . 
should hearing be allowed before 
proof 5 ‘ i 
after proof, hearing on w hole cause . 
flexible form of process in arbitration 
limits of arbiter’s power over form of 
procedure : : - 
similar to power over heari ing . - 
See Appendix. 
Process, form of, in arbitration. 
Procedure ; : Appendix. 
when may legal process be submitted 
See Action ; ; Judicial reference. 
Proof— 
effect of one-sided . : A ‘ 
arbiter’s duty as to proof ‘ 
leading proof enables arbiter to do 
his duty justly : 
implied power of arbiter regarding 
proof 5 : 
large discretionary pow er in dealing 
with proof : : 5 151, 
not bound to admit reference to oath 
powers in admitting or rejecting 
evidence . : 
in what circumstances will rejection 
of proof be fatal - 
in general arbiter should admit all 
“material evidence. 
arbiter may refuse to allow. proof 
which he considers unnecessary 
safer to receive than reject evidence 
may find proof unnecessary after in- 


See 


spection of premises . . . 
or personal observation of facts . 
has inherent power as regards neces- 
sary proof : 


submission clause in articles of roup 
or in ancillary submission clause in 
railway contract, etc. 3 
partial and one- sided proof inad- 
missible . oo Lh IS 
arbiter may reject all proof held 
irrelevant : ' +, Lol 
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110 


413 
196 
126 

42 
143 
143 
143 
149 
145 
144 
145 
145 
149 
147 
157 
144 


144 
144 


96 


85 
388 
152 


Proof—continued. 


at proof, both parties must be pre- 
sent or at least have received 
due notice ; : : 
limits imposed by submission must 
be observed : : 
proof led in absence of both 
parties. : F ; c 
how far may arbiter exclude law 
agents while he takes proof . 
or refuse to have proof taken down 
by clerk . ; : : : 
may conduct examination himself . 
can arbiter take proof on commission 
without express power. - 
prudent to insert express power in 
submission, where it is intended 
to be used : : c 
generally desirable to ‘afford full 
scope to parties to lead proof 
irregularity in taking proof cured by 
homologation . : c . 
See Homologation. 
what if witnesses have not been 
sworn. : : - : 
parole proof of arbiter’s difference of 
opinion, how far admissible 
parole admissible in reduction of 
award on head of fraud 
how far evidence of arbiters and clerk 
admissible : . : 
how far other parole evidence ad- 
missible . ; ¢ : : 
proof by arbiter’s oaths to contradict 
their statement rejected in sus- 
pension . : ; . . 
incompetent to prove arbiter’s differ- 
ence of opinion by parole where 
not narrated in oversman’s 
award ¢ : : : 
competent to prove pro ut de jure 
that an award falsely alleged 
that the arbiters had differed . 
not competent by parole to support 
an award which was improbative 
when delivered : : . 
proof by arbiter’s notes . 
arbiter’s oaths ineffectual to qualify 
delivered disposition ex facie 
absolute . : - : 
proof by pleadings of parties 
proof led in submission, how far 
available in challenge of 
award. ; : : é 
subsequent use of proof led in an 
expired submission . 
how witnesses and havers are cited 
before an arbiter. : ; 
by what compulsitor can haver be 
made to produce a document . 
what if witnesses reside in England 
See Arbiter ; Hearing. 
Proof taken in abortive submission 
useful to provide that if reference 
fails proof may be subsequently 


used : ‘ 
limits of use . : p : : 
reference to oath usually binding and 
available . . ‘ : , 


oo 


5, 


372, 
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156 
175 
407 
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375 
375 
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415 
154 


155 
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Proof—continued. 
parole evidence regularly led in abor- 
tive submission may be utilised 
in subsequent process between 
same parties ; c c 
minutes of procedure only useful as 
historical award : ‘ 
originals should be produced . 
interlocutors in submission fall 
admissions and minutes if duly 
signed may be used . : : 
Property, future use of, may be referred 
Prorogation of submission— 
must be timeously executed . . 
requires express power in arbiter 
not requisite in ancillary submission 
prorogation by parties . . . 
form of prorogation c : 
need not be probative, but must be 
dated and signed : 
need not be intimated to parties 
does not require to be stamped 
effect of usual blanks in clause of 
prorogation . : c 
computation of ‘‘ year and day” 


. 
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PAGE 


homologation of parties may cure 


defective prorogation : : 
See Homologation. 
same power of prorogation usually 
bestowed on oversman as on 
arbiters . ; ‘ 3 . 
submission to be so construed . A 
prorogation by oversman only keeps 
up submission so far as devolved 


on himself  . : . : 
devolution implies power of proroga- 
tion if arbiters haveit . : 


power of prorogation in submission 

partly of a statutory character . 
Protest, nomination of arbiter under . 
Public Health Act. 7 “ . 

See Appendix, Statutes. 

Lands Clauses and Railway Clauses 
Acts incorporated for acquiring 
land ; : : : 

questions of disputed compensation 
to be settled by arbiter under 
Lands Clauses Act . . : 

Public interest— 

question as to crime or social status, 
etc., cannot be competently sub- 
mitted . : . : . 

Public officer requires authority to 

Teel. 0 : . : . 
Public rights which cannot be referred 
Public undertaking— 

promoters of. See Statutory arbi- 
tration. 

Pupil— 

how far can he be a party to sub- 
mission , ° . : : 

See Arbitration ; Tutor. 

pupil may challenge award on min- 
ority and lesion . . : 

limits of the plea of minority and 
lesion . : ‘ ‘ ‘ 

on reaching puberty not subject to 
summary diligence upon award 
against tutor . : 3 : 
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36 


22 


19 
22 
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QuxsTions which may be referred. 
See what questions may be re- 
ferred, 
RAcEs— 
disputes at coursing-meeting . ; 
nature of R F 
Railways, arbitration, ete. . 
See Appendix, Statutes, 
compulsory arbitration affecting 
them. See Statutory arbitra- 
tion. 
acquisition of lands by, subject to 
Railway Clauses Act and Lands 
Clauses Act 
companies must make compensation 
for lands taken ‘ 
compensation for lands injur iously 
affected : 
compensation for all damage sus- 
tained by the exercise ‘of the 
powers . : 
compensation to be ascertained in 
terms of Lands Clauses Act 
two or more railways may refer ex- 
isting or future differences under 
Railway es Serre Arbitration 
Act. é : 
differences as to summary pow ers 
may be referred ; 
person injured or killed, or repre- 
sentatives, may require Board of 
Trade to appoint arbitrator to 
determine compensation . 
arbitrator may order examination 
of person injured . ; : 
compensation for injury done by 
works of abandoned railways to 
be settled by arbitration , 
Railway Clauses,(Scotland) Act. See 
Statutory arbitration and fqn 
Ranges Act : : 
Real rights which may be referred 
See What subjects may be referred. 
Recompense of arbiter, See Re- 
muneration. 
Record in submission— 
form of making up . ‘ ‘ - 
in many cases not required, ' 
Record— 
award put on, held delivered . ; 
Reduction of award, See Challeng- 
ing award. 
under Act of Regulations . - 
at common law 
of colourable award 
how far arbiter’s notes available in. 
See Notes of Arbiter. 
grounds of reduction of award. . 
when should arbiter be called as a 
defender . F F 
payment pending action of 


promoters not entitled to object to 
consigned money being up- 
lifted on ground that action of 
reduction to be raised . 

promoters entitled to object where 
reduction actually raised and 
pending ’ : : . 
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144 
144 


192 
376 
393 
406 
394 


234 
411 


411 


411 


Reduction of award—continued. 
satisfying production in . ; 
where decree-arbitral in élerk’s 
hands and arbiter declined to 
allow it to be given up till 
fees paid, held that duty of 
satisfying production lay on 


defender 411 
partial, may be given 409 
where bad part clearly separable 
from good, Court may reduce 
. former and sustain latter 409 
but only if former does not affect 
or inflnence latter 409 
Referee, distinction between mere, and 
arbiter 4 
| Referee, judicial. See Judicial refer- 
ence . : ; : ; ~ 96 
Referees— 
under submission clause in coal 
lease : 134 
their procedure in taking proof where 
coal pit inaccessible, See 
Agreement to submit - + 254 
Reference— 
what it is . 1, 45 
distinguished from submission il 
Reference in awards— 
to notes or other documents seldom 
desirable . 5 ‘ ‘ 194 
Reference, how made . : 45 
method of submitting 45 
essential qualities of ‘submission 45 
what is reference to arbitration 45 
a contract to refer dispute . 45 
difference must be actual eee 23) 
submission must not be a mere 
compromise . ‘ : » 45 
who are arbiters— 
private judge setected by parties. 46 
must perform functions in judicial 
spirit 46 
referee not necessary an arbiter 46 
not mere valuator 46 
person chosen as judge generally 
an arbiter 46 
person chosen for special skill 
generally a referee 5 46 
distinction does not apply where 
arbiter uses skilled assistance 46 
submission in general , . 46 
agreement to refer . : . 47 
not necessarily submission . «Me 
mere remit to men of skill not a 
submission of disputes . 47 
mere remit does not require for- 
malities of a submission Pe 
parties may make a remit or valua- 
tion a submission . 48 
references in re mercatoria . ‘48, 90 
See Mercatoria, references in re, 
and Ancillary submissions. 
nature of . ’ ’ 48, 90 
privileges accorded to . : 48, 90 
do not require to be probative 
writs . 5 48, 90 
so long as meaning and intention 
clear. . ’ at 48 
interdicting arbitration , » 49, 336 
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Reference, how made—continwed. 
not granted unless on strong 
grownds ; 49, 336 
granted if arbiter about to act 
plainly wltra vires + 49, 336 
Court may interdict an arbiter abd 
ante. 337. | 
or suspend an operative interim 
decree . Bex 
will not interfere with inter- 
locutory judgments , + 337 
dispute must have actually arisen 51 
submissions by agreement - 51 
See Agreement to refer. 
verbal or parole submission , 4) Bl 
limited in nature : 52 
may not include heritable rights, 
except as to marches . 5 6 
may include moveable rights 52 
and matters of smallimportance. 52 
have not benefit of Act of Regula- 
tions , . , 53 
written submission . : 53 
how constituted . 53 
ought to be a probative writ . 53 
invalid, may be validated by 
homologation or ret “inter- 
ventus , 58) 
may be constituted by letters 1 54 
may be constituted hy certificate 
of accountant : - oS 
must be consensus in idem 54 
final steps in a regular submission 
must be probative 54 
may be constituted by joint me- 
morial to counsel . > 
submission by bond , 55 
submission by Bill . 56 
special submission . 56 
nature and extent of 56, 57 
general submission . ° ; =, Ot 
nature and extent of . : 57, 58 
mixed or general-special submission 58 
nature and extent of , - 2 oS 
agreement to refer future disputes . 58 
always been competent 58 
no objection that disputes future 
or contingent ; 58 
formerly ineffectual if arbiters not 
named , 58 
though designed as holders of 
office. , i) 
or to be named by judg Cee Fe 59 
this did not apply to ancillary 
contract 59 
or to cases where arbitration was 
a condition precedent to im- 
plement of obligation , 59 
remedied by Arbitration Act, 
1894. 61 
Act does not apply to all cases 
of unnamed arbiters. See 
Notanda, 
must be clear that either a single 
or mutual arbiters have been 
agreed upon. See Notanda. 
effect of such agreements : . 62 
must go to tribunal selected Peo? 
Court will insist on this, ee 02 


Reference, how made—continued. 


Court may appoint arbiter on 
failure . 
Court will sist action at w ill, arbiter 
determines 
effect of submission as bar to action 
not necessarily ousts jurisdiction 
of Court 
judge must decide if valid contract 
to refer A 
may dismiss action—remit or sist, 
etc. 
a submission as bar to objection 
to title : ; : , 
generally good . ; : 
penal clause in submission , 
object of clause—a ea ee for 
implement . 
not a substitute for per formance . 
not compensation for non-perform- 
ance ’ ° ’ ° 
penal sum not taxative 
generally covers only expenses 
legitimately incurred in ob- 
taining implement 
Court will give effect to stipulation, 
either as to payment or per- 
formance, according to cir- 
cumstances - 
law in England somewhat similar 
effect of referring to notes in award 
See further for Reference, how made, 
under Submission; Judicial 
reference ; Statute, submissions 
under. 


Reference, failure of— 


where time fixed for endurance, if 
award not issued within, refer- 
ence falls. 

where falls, parties entitled to ‘uplift 
promissory note lodged to meet 
award. 

where failure through irregularity 
may be resumed on certain cir- 
cumstances . 

arbiter’s powers not exhausted by 
pronouncing improbative award, 
but may execute a probative one 

where Court held award invalid, also 
held submission subsisting, and 
declined to interfere in matters 
thereunder 

where arbiter read award to parties, 
bat carried it off without issu- 
ing, held undelivered and in- 
operative . . . 5 : 


Reference, judicial , , : ; 


See J udicial reference 


Reference to oath : 5 5 ‘ 


See Oath of party. 


Refusal— 


by arbiter toact . : F 
of oversman to hear par ties : 
to allow proof : - 

to give delay for counsel 


Registr: ation of submission— 


formerly competent against an ar- 
biter refusing to. ase his 
office ; ; : . 
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194 
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414 
93 


152 
140 
181 


181 
149 
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Registration of award, for diligence . 
See Award. 
must be consent to , : . . 
consent not necessarily in submission 
may be by minute subscribed ty 
parties 
for preservation only arbiter may 
ordain registration of a 
without consent of parties . 
bat award ought to contain clause 
of direction or consent. 
Regulations. See Act of Regulations. 
Ret interoentus— 
eures informality inaward —. 
See Homologation. 
Relief— 
of fe paid to judicial referee . . 
of fee paid te arbiter. 
of fee paid to clerk of submission 109, 
See Judicial referee ; Clerk. 
Relief— 
in action of, how far can evidence in 
expired submission be founded 


en . $ = 
Remit te men of ski— 
arhiter's a a te as 
remit in leg if done of 
oonsent may ere practically judi- 
cial reference. See paca ref. 
VTENCe, 
Removal of arbiter. =) 2a; 


Remaneration ef men of ‘skill. See 


ne Tight te, atcommeniaw . m 
uniess stipulated before commence- 
ment of submission . < 
eannot be decerned for in award ‘ 
ee of . as to remuneration 
e submission . ‘ 
effect ares agreement for remun- 
eration prior to se ape 
jadicial referee, remuneration of =. 
ts entitled without stipulation ‘ 
may decide which party to pa ~ 
relief of fee paid te judicial at ee . 
relief of fee paid to arbiter =. . 
parties before submitti oe wer bind 
themselves in mu 
L remuneration to arbiter 
clerk to submission . . - 
See Clerk. 
elerk to judicial reference 
men of shill employed by arbiter 
See Arbiter. 
renewal, ear of . Ey = : 
Lands Clauses Act. 
Renunciation of office— 


not competent to arbiter at a 
ealy on safficient cause . * 
what is sufficient cause 


either party may insist on arbiter 
ing his office . 
ae compel arbiter to pro- 


Report of referee, See Judicial refer. 


ence. 
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354 ~~ statutory arbiters not mere 
stinetion between referees or re- 
354 porter, or valuator and arbiter . 
354 TRARCY— 
a rt —— in award, effect of 
354 | See A 
Reservation in spe 
| may raise plea of non- exhaustion of 
354 submission =, 
asking reservation barred 
354 | — pe a founding bast 
See gu inate ‘Arbiter, 
34 reservation often hazardous. . 
_ if arbitral power be reserved after 
. close ofsubmission . < 14l, 
108 | See Arbiter; Award. 
232 | Res geste of submission— 
232 how far probable pd arbiters and 
clerk . . 372, 
by arbiter’s notes . s . ‘ 
by minutes of procedure , : 
by written pleadings . 
416 | Res judicata, valid award passes” 5, 
ee of interim award or part 
165 . : 
enh far competent . : = 
of submission . ; : = 
See Submission. 
judicial reference . . . 
234 See Judicial reference. _ 

Revocation, of arbiter’s te ‘ 
none at will . - 
bankruptcy, does not ‘operate . 

230 intimation to trustee in bankruptey 
intimation to creditors . 

230 award ought to be — bankrupt 
death of party. . . . 

230 death ofarbiter . ‘ = , 

230 marriage of female . . : . 
disagreement of arbiters . ; . 

230 refusal of arbiters to act . ‘ ! 

Road Act (General)— 

231 how far is its Jimitation of right of 
108 . action elided by submission . 
108 | Roup, submission clause in articles of 
br = power in arbiter to call for 
232 | wuniceil wed shadaxly to other ancil- 
lary reference clauses). : 
232  Sarr— 
242 | apa, clause in contract of = 
if to fix price, agreement 
109 | though arbiters not cued 
165 | Savings Bank Act— 
) all disputes between trustees and 
265 depositor must be referred to 
Registrar of Friendly Societies . 
| registrar not bound to hear dispute 
140 when depositor acting illegally . 
140 disputes between trustees and in- 
140 ) dividual depositor may be re- 
ferred to specified arbiter... 
140 | Security— 
in awarding, should apeniy nature of 
140 Sequestration of 


not cause fall ofsubmission .-  . 


_ notice requisite to trustee . 
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46 
205 
141 
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196 
141 
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375 
346 
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138 
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PAGE 
Sequestration of party—continued. 
terms of award, where bankrupt has 
been discharged under composi- 
; tion contract . 3 5 dlsts} 
resolution of creditors to submit all 
‘questions per aversionem re- 
called by Court ; : jah), 39) 
Servant or overseer— 
requires express power to bind master 
in submission . : ; rae lS 
Servitudes are extinguished by com- 
pulsory acquisition of land . . 341 
Severance, compensation for ; » 316 
See Injurious affection, set-off. 
Sexennial prescription— 
effect of submission in eliding peels 
Shorthand writer— 
often employed for proof : » 152 
Sisting parties in submission 13, 349, Appx. 


Skill, men of. Sce Remit. 
Special case— 
pending reference . : 5 . 163 
stating award in form of. 5 . 214 
no provision for such in Scotland . 215 
English practice . 5 : . 214 
Stakeholder— 
arbiter as ‘ : ' : + 285 
Stamp— 


on submission. 


See Notanda. 
on award ; 


. .. ~192 


exemptions from duty . ‘ 93 
Stamping submissions or awards. See 
Submission ; Award ; Arbiter. 
Status, questions as to, cannot be re- 
ferred . - ‘i : : a Al 
Statute, submissions under j 4 abil 
agricultural holdings . : eet) 
allotments. i ‘ : on eg | 
Building and Friendly Societies . 111 
Court of Session reference R 5 ale 
Education Act ; : : - 1138 
Electric Lighting Acts . 5 oy alah} 
harbours, docks, and piers. a 13 
Harbour Transfer Act, 1862 alles 
markets and fairs . s ‘ - 114 
post office : ; 3 eels 
Workmen’s Compensation Act 2 EES 


Statutory arbitration. See What may 
be referred. 
heir of entail, liferenter, etc., en- 
abled to become parties to ws 
rules of statutory procedure . + 268 
Statutory challenge of award. See 
Challenge of award. 
Articles of Regulations refer to sub- 


scribed submission . : 5 BI 
corruption or misconduct, what con- 
stitutes . . : . 8 
corruption must be actual, not 
merely constructive 377, 379 
refusal to hear parties 5 . 386 
refusal of proof ss. 5 : . 387 
proof by inspection . . Aaa io1¢) 
bribery + ; i i » 390, 391 
treating arbiter. ; i . 391 
falsehood : ; ’ 392 


Statutory exemptions of arbitration 
procedure from stamp duty, ex- 
amples of . : > ‘ Os 


PAGE 
Statutory reference to Sheriff—review 341 
Styles of submission— 
three ordinary classes of 
See Submission ; Appendix. 
Styles of submission procedure. See 


3, 128 


Appendix. 
Subjects of reference— 
civil rights of parties. : ja SI 
personal rights : ‘ 5 5 2 PAL 
real-rights . é : 5 5 il 
public rights and status . ; 7 oe 
questions oflaw . ‘ : 5 ee 
illegal matters : 3 : 22 


future use of property . ; 2 OB 
Subjects referred under special statutes— 

lands taken for public purposes 2+ 23 

agricultural holdings 2% 


market gardeners. : : 28 
allotments : ‘ pe eed oie 
building societies . : » 24,111 
burial grounds : : ; uaZ6 
coal mines. n= 26 


Companies Clauses Act, 1845 . pee 
Companies Act, 1862 . : a eff 
coneiliation of workmen . : a 28 
Court of Session Act, 1868 . 28, 112 
crofters . ‘ : : F 


education F F 4 wets 
electric lighting. : . 29,118 
explosives : : ‘ ee 
factories and workshops . : 5 ee 
friendly societies ; . 24, 30, 32 
gasworks ~ . ‘ : : aol 
harbours, docks, and piers 82, 113 
housing of working classes. > Oe 


industrial and provident societies . 32 
light railways : : : . 33 


Local Government Act . : ood 
markets and fairs . ; s S44; a4 
parish councils : : : eos 
police. : ‘ : : 2434 
post office . ; : : . 114 
public health : : : eoG 
railways. ‘ ; : : 1 86 
savings banks ‘ , : 2 at 
tramways 5 , ; Mh ome ol 
waterworks . : ; , 3g 
Workmen’s Compensation 40, 115 
Submission— 
definition of . ‘ « 1,2, 8; 45 


stamp duty on. See Notanda. 
in English Arbitration Act a con- 

tract ' : 7 . : 3 
for forms of. -Sce Appendix. 


nature and object of contract . . 8, 45 
general qualities of. » 8, 4, 45 
what is a reference to arbitration 1, 45 


must show intention of parties to 


-refer and be bound by award 4, 45 
not mere valuation . . : : 2 
unless judicial inquiry intende ; 2 
must be executed by all the parties. 45 
implied conditions of contract — ss 5 
are subjects contained in submission 

excluded from Court : : 4 
early subjects of, wider than now. 7 
submission good preliminary defence + 5 
no implied condition that arbiter g 


- shall not err in judgment : 
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Submission—continued. 


implied condition that arbiter shall 
act with Pipa and impar- 


tiality » . 
that though he err in fact or law, no 
redress. 


that parties act fairly to "each other 
and arbiter. 

contract not revocable at will of party 

colourable submission not valid . 

constitution of contract should be 
by probative writ . 

informal submission may be ‘valid- 


ated by homologation, or red 
interventus . 

accession of party to current sub- 
mission 

various modes formerly of constitut- 
ing submission : . 

blank formerly left for award . , 

bond of submission . é 

bond and release placed i in arbiter’s 
hands, 

bills mutually deposited with arbiter 

common forms of submission . . 

what if no power given to choose 
oversman . . : ; 

how now supplied . 2 : 


submission to three co-arbiters 

power to oversman and either of 
two arbiters to decide  . 168, 

verbal submission . 

probable by rains or by oath of 
party : 

former only valid in ‘matters of small 
importance. 

verbal submission ‘not under Act of 


Regulations 
have forc ce as contract at common law 
as to disputed marches . . 


in what cases verbal submissions may 
be proved by oath of party . 

verbal submission as to heritage fol- 
lowed by red interventus . 

verbal submission inadvisable 


construction of submission : 

limits of, should be well defined 

arbiter’s judgment on this ia 
open to review . 

Erskine favourable to liberal con- 
struction . 5 : : . 


not now adopted 
no technical style requisite for sub- 


mission . * 
three common styles, special, general, 
and mixed : . : : 


See Appendix. 

general submission only ineludes 
disputes already existing . g 

and not settled : 

if parties dispute before arbiter, as to 
limits of general submission. 

some presumptive limitations of 
general words . : «129; 

how to state distinctly limits of 
general submission . 

though submission be general, arbiter 
only bound to decide matters 
duly brought before him , . 
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7 
138 
496 


53 


53 


128 
128 
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129 
129 


129 
131 
130 
131 
129 
130 
128 
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Submission—continued. 
where no claims lodged by parties, 
Court may asceitain limits of 
submission, from less satisfac- 
tory sources. . . ~ 58 
what these sources are. « 08 
cases illustrative . ’ - 58 
use of arbiter’s notes in such | ques- 
tions 374 
limits should ‘be defined by claims 
orotherwise .  . 58 
mixed or general-special submission 58 
contains general clause coupled with 
particulars : ; . 58 
rule for construing . 58 
should have limits defined by claims 
or otherwise . : ‘ . 58 
ancillary submission 72 
how called into activity . 88 
endurance with primary contract 8&9 
implied powers of arbiter . 82 
scope and construction of ancillary 
submission . 72 
qualified by primary contract . 72 
clause of submission in rules of cours- 
ing-meeting 58 
in contract of sale, submitting dis- 
putes as to “quality and de- 
livery ” of certain article . foe eu) 
in articles of roup ee dis- 
putes as to 87 
in mineral lease, or in railw ay con- 
tract = - 76, 82 
duration of ancillary submission . 89 
prorogation not requisite 89 
awards made during currency of 
primary contract do not close 
submission . 89 
does not fall by death, disqualifica- 
tion, or miscarriage of arbiter , 89 
proper function executorial . . “#6. 
how far intended to embrace ques- 
tions oflaw . 76 
how far include questions of damages 82 
may be made broad enough to in- 
clude all questions if ek 
choose. 76 
how far ancillary submission in lease 
effectual against singular suc- 
cessor in lands . 86 
if requisite for liquidation of obliga- 
tions, ete., in primary contract, 
valid though arbiters not named 59 
See Agreement to submit. 
where no provisions made for nam- 
ing oversman, though arbiters 
disagree : ¢ 92 
if omitted in ancillary submission, 
can Court give remedy . & OF 
who may be parties to a submis- 
sion . 93 
submission may include any subject 
over which parties have power of 
disposal , : : eet 
may include legal process : 22, 93 
cannot deal with “public interest, 7.¢. 
questions of crime . . womb 
or agreements contra bonos mores . 22 
how far affect heirs of entail . . 18 


Submission—continued. 

may embrace future differences ? 

if submission imposes limits on arbi- 
ter’s power to lead proof, must 
be observed 

submission presumed to confer same 
. power of prorogation on overs- 
man as on arbiters, if words 
admit construction . 

submission formerly contained obli- 
gation subjecting arbiter to sum- 
mary diligence : ‘ 

style of submission now altered 

still supports action against arbiter 
to perform office —- : 

clerk of submission servant of 
arbiters 

See Clerk. 

at close of submission, award left in 
hands of clerk presumed de- 
livered . ‘ 

exhaustion of submission requisite . 

by old law of Scotland 

if award decide claims of one side 
only, objection of non-exhaus- 
tion fatal 

grounds of plea of non- -exhaustion of 
submission 

does plea apply to general sub- 
mission 

does it apply where ‘all claims are on 
one side . - 

advisable to give expr ess power to 
pronounce part awards or in- 
terim awards when so intended 

such power often expedient 

presumption that award was meant 
to be exhaustive 

reservations in award may raise se plea 
of non-exhaustion 

party asking reservation barred ob- 
jecting < . 

submission with usual blanks of style 
endures for one year without 
prorogation 

but duration may be regulated at 
pleasure of parties . : 

expires by finalaward . ; - 

date from which year begins to 
run. : ; 

where no determinate time in sub- 
mission, and no blanks of style, 
submission ach subsist forty 
years : : é 

clauses of duration in submission. 

submission falls by death of party, 
unless otherwise provided : 

but not by bankruptcy of party . 

notice to trustee 

submission falls by death of arbiter . 

does submission fall by marriage of 
female party . ; . 

or by death of tutor submitting ; 

or by pupil’s death, or reaching 
puberty . : : : : 

or by death of minor . : - 

or of hiscurator . : : 

effect of party’s bankruptey 

but not at pleasure of one party . 


191, 
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141 
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140 
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138 
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Submission—continued. 


submission may expire by arbiter’s 
lawful renunciation of office. 
See Arbiter’s Renunciation. 

what if arbiter misconducts him- 


PAGE 


self . : 126 
defective acceptance of "submission 

may be cured by homologation. 

See Homologation. 
or deferive prorogation : 139 

See Homologation. 

or want of signature to submission 13 

See Homologation. 
submission of claim ‘ 110 
its effect in eliding prescription 110 
or in eliding statutory limitation of 

right of action. 413 
minntes of procedure in submission | 416 
how far available in proof of res 

geste é SD 
proof led in expired submission . 415 
how far available in after. process 415 

See Clerk to submission. 

on what conditions may stamp be 

adhibited to an unstamped sub- 

mission 158 
no stamp on pror ogation by arbiter 3, 

or on devolution. : . 186 
must be in writing . 136 
alteration cannot be made by arbiter 

after.delivery . - : = 10 
clerical error . - : «2a 
parole award, when valid 4 52 
award bad in part, oy be good for 

remainder 209 
under the Lands and Railways 

Clauses Acts. . - 294 

See Lands Clauses Acts. 

certain, must be. 2 r - 200 
certain amount awarded . c - 202 
general directions . é . . 204 
complete, must be . 193 
conclusive, how far 5 . 206 
defence, award pled as. : . 3858 
delivery of . : a 189 
affords plea of res judicata : : 5 
finality of, important in arbitra- 

tion : 346 
grounds of reduction of, by Act 

of Regulations . ; . 376 
colourable, award not valid 406 
may. render arbiter’s notes part of 

itself, by referring tothem . 188 
award cannot go further than parties, 

if agreeing, could jointly do by 

their own deed : : » 183 
enforcing an award by action . & SEN 
nor of other matters affecting lage 

interest . . 44 
law agent’s lien for expenses : . 3850 
award reduced, where arbiter mixed 

up his own accounts with those 

under submission . 126 
draft of award should generally be 

shown to parties. aol 
but arbiter not bound to do so 161 
award signed by arbiters after they 

were functi, bas ea ae 


invalid 
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Submission—continued. 
importance of narrative of difference 
. between arbiters, in oversman’s 
award 
or in award by oversman and one 
arbiter 
must there be writing " signed by 
both arbiters, narrating differ- 
ence, before oversman can act . 
what evidence of difference, requisite, 
to support award by majority of 
three co-arbiters 
part awards, good if conformable to 
arbiter’s powers, though arbiters 
subsequently err 
award while neither deliv ered, not 
put on record, may be cancelled 
by arbiter 
when is delivery of award held com- 
plete 
recording of award, equivalent to 
deliver Vs 
award executed and left in hands of 
clerk, at close of submission 
presumed delivered , . 
award should be altered by arbiter 
so long as revocable, if his 
opinion has changed ‘ - 
effect of penalty in award . . 
award is.arbiter’s sentence. : 
how construed < 
cannot be signed after "submission 
expires . . pee 140, 
requisites of award . . 183 et 
effect of homologation . . . 
chief clauses of award 
award not necessarily written by 
clerk to submission , . 
award in favour of assignee of a party 
award must embody “arbiter’s own 
judgment 
award binding only so far as con- 
form to agreement of parties. 
should decide finally and exhaus- 
tively . : . : . 
and conclusively 
excess in award, fatal in 1 whole, or 
in part . : . . 
ambiguity in awar d . . . 
ex-arbiters not allowed to explain 
what extrinsiv aids for explaining 
award, . : 
awards should be congr uous. : 
reservations hazardous. . . 
or conditional findings 
no arbitral power should be reserved 
-after submission closed. 
can final award direct deeds to be 
executed at sight of arbiter . 
rectification of error in award . . 
award asa bar toan action , ‘ 
award should be self-contained ; 
avoid unnecessary rationes decidendi 
award binding against heirs . . 
effect of award ordaining discharge , 
' to transfer property . » 
distinction between interim award 
and part award, or partial award 
requisites of both of these awards . 
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348 


184 
184 
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Submission—continued. 

interim award, how far revocable by 
arbiter . : . 

should final award refer to previous 
interim award . 

what if interim award be not speci- 
ally designed as such . 

award beyond arbiter’s. recall after 
expiry of submission i 

if interim award inherently depend- 
ent on pronouncing pes 
and final award ° 

grounds of challenge of award 365, 

on Act of Regulations ‘ ° . 

at common law é 

grounds and warrants of award, how 
far necessary to be produced in 
defending reduction : 

proof admissible in reducing or de- 
fending award . 

ifaward improbative when deliver ed, 
defect cannot be supplied by 
parole. 

how far it may be affected by arbi- 
ter’s notes 5 

or be construed by pleadings of 
parties 


actions and diligence upon award 354, 


contradicting award put in evidence 
consent to registration . 
in award by majority of arbiters, 
what proof required of dissent 
by minority 
statutory award to be executed in 
writing . : . 
on what grounds reducible. ‘ 
for eign award . : . 
how far valid in Scotland : 
how far affected by Articles of Regu 
lation 
what authentication of such an 
award is requisite in Scotland. 
See Arbiter ; Submission ; Stamp. 
award or report ‘to Court by judicial 
referee. : ‘ . 
See Judicial reference, 
See Lands Clauses Act. 
Superfluous lands— 
superfluous lands to be offered to 
certain owners before disposal . 
agreement to take whole of super- 
fluous lands, good, the extent 
not ascertained : . 
TAXATION of expenses— 
delegating to auditor . » 200, 
See Costs. 
by anditor, under Lands Clauses Act 
of the cause and reference 
Technical style, not required for sub- 
mission, or submission procedure. 
Telegraph Acts, bye by arbitra- 
tion . . . . 
Tender— 
judicial . : . 2 . 
by promoters : . : 
Termination of arbiter’s authority : 
Testimony by arbiter . : . : 


See Arbiter. 
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193 
186 
141 
186 
394 
376 
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372 
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354 
168 
325 
329 
418 
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419 
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102 


323 
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' PAGE PAGE 
Third arbiter. See Arbiter. Trustee—continued. 
Third parties, directions.in award trustee of bankrupt party-submitter 
affecting : . : ep) eae, 224 - must receive notice of subsisting 
See Award. submission 138 
directions in award affecting property or subsequent procedure reducible by 
of . 225 him 1389 
payment to, dir ections i in award asto 224 failure of trustee to appear “after notice 
performance of act, directions as to, of dependence of submission will 
: by . ; : ‘ ; 5 PAS not invalidate award 349 
Time— notice must be sufficient 350 
within which action challenging trustee under private deed, power to 
-award must be brought . . 865 submit depends on terms ofdeed 18 
Title— ; Tutor. may submit question as to 
questions of right and title, arbiter pupil’s moveable estate 11 
-cannot deal with . . 278, 828 | tutor, the party ill 
See Lands Clauses Acts. can tutor submit claim affecting 
Tossing up, for choice of oversman, bad 171 heritage . , 11 
Trade, restraint of, awarding —. 7220 submission, where more thanonetutor 11 
Trade. usage may inter pose submission 92, 93 effect of death of pupil weer 
Tramways Act, 1870, what a ‘‘dis- effect of pupil’s reaching puberty Se eel 
_pute” or difference under i 37, 88 | Tutory to a pupil, not a subject which 
difference between promoters and can competently be submitted . 22 
local authority to be referred to 
Board of Trade arbitrator . 88 | Ultra fines compromissi 85 
question as to distance between line Ultra vires F : : 395 
of rail and road not within statu- as to penalty . ; ; : 48, 90 
tory reference . . ~ 08 See Mercatoria, references in re. 
question as to removing pavement Uncertain— 
laid down by tramway company award must not be . 202 
not within statutory reference. 38 See Award. 
question as to altering pavement by directions in award, bad . 225 
local authority along tramway setting aside award, when 404 
line held not a difference within Undelivered award— 
statute . : 38 revocable by arbiter 192 
question as to value of tramway on Undue means of procuring award, what 
sale to local authority may be amounts to . : . 406 
referred . 39 award reducible obtained by 406 
in such ‘reference arbiter should Unintelligible, award must not be 204 
consider cost of construction, See Award. 
with deduction for deprecia- Unmarried woman, of full age, may be 
tion, not rental value . . oo a party to a submission ; 57 Oy 
in such reference also consider 
tight of local authority to VALUATOR not generally arbiter 42 
acquire under General Act . 39 valuation of tenant’s stocking under 
Transactions may be challenged by ancillary submission. See ¢ Agree- 
minor for enorm lesion 5 12 ment to submit. 
power to transact tantamount to Vibration, compensation for. See Lands 
power tosubmit . 12 Clauses Consolidation Act. 
Transfer of property, award does not Voluntary statements by arbiters. 
operato as a : ‘ : . 348 See Arbiter. 
Sce Award. 
Triennial prescription. See Prescrip- Waiver, of irregularity . 157 
tion. See Arbiter. 
Trustee, or personal decree against in- Wakening of process, which has been 
competent . : ; : . 855 judicially referred : . 110 
executor may submit . : . 16 | Waterworks Clauses Act, references 
summary diligence against trustees under . 39 
jointly and severally : . 855 undertakers take land under Lands 
effect of personal decerniture against, Clauses Act : 39 
for expenses. 20, 227 undertakers to make compensation 
of Friendly Society. See Friendly under Lands Clauses Act . . 939 
Society. undertakers must make compensa- 
of wife, and husband, reference be- tion under Lands Clauses Act 
tween. 21 for mines severed, etc. . 39 
under Bankruptcy “Act, "may " enter undertaker’s disputes to be referred 
into submissions. : 18, 94 under Lands Clauses Act . 39 
with concurrence of commissioners . 94 | What is a reference to arbitration. 
intimation of submission to trustee See Reference, how made; Sub- 
in bankruptcy . : . 188, 349 mission. 
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What questions may be referred . ‘ 
questions affecting civil interests of 
parties. ; ; : : 


personal rights 
real rights : 
public rights and status 
questions of law, and pending 
lawsuits ; - : : 
illegal matters 
future use of property . 
subjects referred under special statutes 
lands taken for public purposes . 
agricultural holdings . : 
market gardeners 
allotments . 
Building Societies 
burial grounds 
coal mines . 
Companies Clauses Act 
Companies Act, 1862 . 
conciliation of workmen 
Court of Session reference 
Crofters Act 
Education Act 
electric lighting . 
explosives 
factories and wor kshops 
Friendly Societies 
gasworks : 
harbours, docks, and piers a 
housing of the working classes 
Industrial and Provident Societies 
light railways 
Local Government (Par ish Councils) 
markets and fairs 
Police Act . 
public health 
railways 
savings banks 
tramways 
waterworks . 
Workmen’s pie ee Act 
Crown departments 
military 
Defence Act ; 
Military Lands Act 
military manceuvres 
post office 
prisons 
telegraphs 
woods and forests 
criminal matters 
Who may refer questions to arbitration 
persons directly interested in sub- 
ject. 
parties capable of disposing of their 
rights . ; ; : 


INDEX 


Who may refer questions—continued. 
husband, . : : : 


married women , ; ‘ 2 
husband and wife : : . 
pupils . ‘ ‘ ; ; 
minors : ; 
company or partnership 
corporation . . . 

heir of entail . ; 


adoption or acquiescence 
Persons not directly interested in 


subject . 5 - - - 
authorised agent . : : = 
broker : : 


consignee with pow er of sale 
manager, or overseer, or servant . 


counsel : . . ‘ s 
law agent - 

trustees ; ;: “ - 
executors 


judicial factors 

curator bonis 

Factor loco tutoris : 

trustee under trust deed for behoof 
of creditors . : : - 

trustee in bankruptcy . 

limited liability companies . 

official liquidator 

public officer 

the Crown . 


Who are arbiters. See Reference, how 
> 


made. 
Wife— 
how far she may become eae: toa 
tego ‘ - 
Witness. See Proof. 


arbiters cannot enforce attendance of 
how witness compelled to attend 
petition for warrant to cite. : 
witness resident in another county . 
witness resident in England or abroad 
Woods and forests. 
See Crown 
Working Classes, Housing of, Act . 
Workmen, conciliation 
Workmen’s Compensation Act, arbi- 
tration under. . : : 
See Appendix, Statutes. 
question as to liability to pay com- 
pensation to be referred . : 
whether ‘‘dependant” in Scotland 
question for Court, or England 
question for arbitrator . 


how computed 


YAR, or year and day, 
mission . : 


in duration of su 
Sce Duration. 
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WORKS BY THE SAME AUTHOR. 
In one large Volume, price 81s. 6d., 


Manual of Police Law and Practice. 


Comprisinc an AnaLysis or THE GENERAL Pouce AND IMPROVEMENT (Scor- 
LAND) Act, 1862, wira Norss or Decrpep Cases anD RELATIVE STATUTES. 


OPINIONS OF THE PRESS. 


“This is a useful work, and its execution reflects considerable credit on Mr. Irons. 

It has necessarily involved a great amount of somewhat irksome labour, which, however, has 

not been thrown away, for the analysis of the several Acts included within the scope of the 

Manual’ have been made with a care which renders the book specially useful to those 
who have to administer justice in the Burgh Courts.”—Jouwrnal of Jurisprudence. 


“The desiderata in a book of this kind are simplicity of arrangement and a method of 
treatment which will make the work capable of being understood by those outside the 
actual profession of the law, as well as useful to those within. Mr. Irons has very fairly 
succeeded in attaining both of these objects. To members of local authorities, burgh 
magistrates, and indeed to all who are personally interested in our municipal and local 
government, this book will be of great value.” —Svotsman. 


“The fact that the subject treated of by Mr. Irons is a branch of law which is in daily 
practice in every place of any size, is of itself sufficient reason why it should be taken up and 
dealt with in an exhaustive way; and we feel bound to say that the manual under notice is 
excellently done. It is not too much to say that we have rarely met a more satisfactory or 
seasonable bit of work. It testifies to admirable skill in bringing scattered and, at times, 
rather dim lights to a clear focus ; it also testifies to an extensive knowledge of a branch of 
law which is quite surprising. We commend the work to all who have, in whatever 
respect, to do with police law and practice.”’—Duaily Review. 


*« Police magistrates cannot fail to derive the most valuable assistance from so careful a 
summary of their duties, while town clerks and other burgh officials will find the whole 
Statutory and Case Law affecting municipal administration brought within the compass of 
a single volume. We have pleasure in testifying to the merits and usefulness of the work 
as a whole.” —Courant. 


‘‘The appearance of the work of Mr. Irons on Police Law and Practice has fully 
satisfied the craving for a systematic treatise upon that subject. Altogether the work 
reflects the highest credit upon its author and those who have assisted him, being manifestly 
the result of minute and painstaking research, and of skilful selection and arrangement of 
materials.” —Glasgow News. 


‘« This is a systematic treatise on Police Law which cannot fail to be of much service to 
municipal authorities as well as to many members of the legal profession. The whole work 
has been well carried out, and the arrangement is such as to make it easy to refer to the 
different subjects, a facility which is increased by a copious index. We are sure the volume 
will be found useful. It supplies a want which must have been felt, and it is satisfactory to 
find the want supplied so well,” —<Aberdeen Journal. 


‘“‘This volume. . . evidences great industry and labour. It is needless to say that no 
clerk of police should be without a copy of this book, but every person who seeks the office of 
a magistrate, or even a seat at the Council Board, should prize the guidance, now for the first 
time afforded, on every possible question which may arise in the multiplicity of matters 
which daily arise in the smallest burghs.”—Perthshire Advertiser, 


“We regard this as one of the important law-books of the season, and one which will 
have an interest for a much wider circle than most law treatises possess. We have there- 
fore no hesitation in recommending this manual as a work showing singular skill and 
accuracy, throwing much light on some confused subjects, bringing together in one volume 
and arranging Police Law in an admirable manner under distinctive headings, readily 
available for all who are engaged and interested in its administration. It is a work of 
considerable ability, reflecting much credit on its author,”—Leith Burghs Pilot. 


Manual of the Public-Houses 
(Scotland) Acts. 


Wirn Decisions THEREON, REFERENCE TO CASES UNDER THE ENnGLIsH PuBLIC- 
Houses Srarurss, Nores RELATIVE TO APPEAL AND REVIEW IN SCOTLAND, 


AND APPENDIX CONTAINING THE AcTs AND RELATIVE Forms. 


OPINIONS OF THE PRESS. 


“The book contains, first of all, an analysis of the various Acts, which is carefully and 
well done, and the preparation of which, as those may know who have ever been engaged in 
the like occupation, must have cost a great deal of pains and trouble.. The manner in 
which this analysis is printed, with bold headlines for each paragraph, greatly facilitates 
reference.” —Journal of Jurisprudence. 


‘‘Tn some respects this book may be of more general use than Sheriff Barclay’s work. 
Sheriff Barclay writes, probably, for lawyers; Mr. Irons appears to have had in view the 
affording information to the general public.” —Scotsman. 


‘*Mr. Irons, in his manual, has arranged the provisions of the different Acts under 
separate headings, which he explains by giving decisions bearing on their working, which 
are supplemented by some valuable notes elucidating the points brought up from the in- 
ferior courts for review.” —Courant. 

“* We consider this little work a model, so far as notes and references are concerned, 
The style is clear and concise, and the different points are put with much discrimination, 
This manual will be found eminently serviceable to all who wish to know how matters at 
present stand in regard to the liquor laws.” —Daily Review. 


‘*Mr. Irons’ vade mecwm of public-house law is a clear and comprehensive synopsis of 
troublesome Acts, and is a direct and valuable contribution to their codification. The 
manual cannot fail to be acceptable to members of the legal profession, to ‘ the trade’ and 
to the general public.” —G@lasgow Herald, 


“‘The manual is a very faithful bit of work, bringing down the law and its judicial in- 
terpretation to the latest date, and ought te be in the hands of every one engaged in the 
administration of the Licensing Laws, as well as those engaged in the trade which these 
laws regulate.”—Leith Burghs Pilot. 


‘“A welcome addition to the law literature of the country on this most important sub- 
ject, which, perhaps, more than any other engages public attention at the present time, and 
should be in the hands of all magistrates and members of licensing committees, as well as 


agents and others who require to refer to the law applicable to hotels and public-houses,””— 
Greenock Advertise, 


The Burgh Police (Scotland) Act, 
1892. 


Wirs Nores rHerEonN anp Rererences To ScorrisH AND EnGLisH Decisions 
ELUCIDATING THE SAME, AND RELATIVE STaTUTES; AND AN APPENDIX CON- 
TAINING THE SCHEDULES TO THE AcT, ForRMS FOR CARRYING THE ACT INTO 
OPERATION, UNREPORTED Cases ON THE ACT OF 1892, aND OPINIONS OF 
CouNnsEL oN AcTS REFERRED TO. 


OPINIONS OF THE PRESS. 


‘“‘It would have been hardly possible for anyone not already possessing an intimate 
knowledge of police administration and the materials previously collected for the elucida- 
tion of the Act to perform such an excellent piece of work. The method adopted by Mr. 
Trons of printing the sections of the Act verbatim in his text, and annexing a running com- 
mentary, will probably be regarded as judicious. The index to Mr. Irons’ book appears to 
be a full one, and the work cannot fail to be of great service to clerks of police burghs and 
others concerned in administration, as well as to the profession in general.”—Juridical 


Review. 


‘A carefully annotated edition of so comprehensive a measure seems indispensable, 
The work of Mr. Irons will prove most serviceable. His notes are apt and complete, and, 
so far as we have tested them, thoroughly reliable. There is much useful matter in the 
appendix, and there is a singularly full and convenient index extending to 100 pages—a 
most praiseworthy feature in a work of this kind.” —Scots Law Times. 


*« An eminently practical treatise. His notes are of a most exhaustive character, and 
could only be produced by a man who knew the subject in its nicest details.’ His exposi- 
tion is lucid, and well calculated to guide those who are seeking light. It may be hoped 
that Mr. Irons may be able tu persuade those interested to go on with the amendment of 
the law, and if he does, there can be no doubt that in a short time the law will be as good 


as his book.” —Scotsman. 


‘¢Mr, Irons is a master of Police Law, and his annotations are very ample and inter- 
esting. No one will consult his pages without enlightenment. His book extends to nearly 
1000 pages, and is a monument of industry. The type is clear, and the matter well 
arranged, and the indices, so far as we have tested them, seem accurate and full. The 
yolume brings all Scottish Police Law up to date, and is a library in itself,”— 


Glasgow Herald. 


‘It is impossible to praise too highly the elaborate exhaustiveness of this treatise, 
which is all the more laudable inasmuch as the text of the Act was issued only some six 


months ago.” —Scottish Leader. 


Manual of: the Law and Practice 
of the Dean of Guild Court. 


OPINIONS OF THE PRESS. 


‘“‘Mr, Campbell Irons has rendered another substantial service to the profession of 
which he is a member, by the preparation of this useful manual. The book has, amongst 
others, these great merits :—It is exhaustive ; it is thoroughly practical; and it does not 
fall into the error (so fatal in the case of a work of this kind) of assuming much knowledge 
on the part of those consulting it, The appendix contains a valuable set of forms or 
styles.” —Scots Law Times. 


‘‘Mr, Campbell Irons, whose name has for years been associated with the standard 
work on Burgh Police Law, has filled up a gap in our legal literature by his new book on 
the Law and Practice of the Dean of Guild Court, It is rarely that a law book can be 
recommended for perusal by laymen, but this one forms an exception. Mr, Irons’ account 
of the development of Guilds is not, and does not pretend to be, exhaustive ; but, so far as 
it goes, it is complete, and is evidently the work of a man who has made careful study of 
his subject. The more strictly legal part of the work deserves nothing but praise. The 
book is well arranged and clearly written, and the author has kept well in view that the 
first requisite in a law-book is perfect accuracy.” —Scotsman. 


“The: want of an authoritative statement of the jurisdiction of the Dean of Guild 
Court has long been apparent, and has become more urgent in consequence of the Burgh 
Police (Scotland) Act, 1892, section 202 of which enables the establishment of a Dean of 
Guild Court in all police burghs. By this volume Mr. Irons has now placed this anomalous 
body in as clear a light as the Sheriff Court itself by a pithy treatise narrating its history, 
jurisdiction, and procedure, and containing valuable notes upon the substantive law 
administered therein. The treatment of such questions as building restrictions and mutual 
gables is that of a working lawyer conversant with the details of practice, and is much 
fuller than in any other existing text-book. Mr. Irons isa past master of municipal law, 
and this clear and succinct account of a difficult but important chapter therein will be 
welcomed by the legal profession.” —G@lasgow Herald. 


**The ‘ Manual of the Law and Practice of the Dean of Guild Court’ is the fittest com- 
plement of the author’s well-known works on police law and practice. Mr, Campbell Irons’ 
book contains a vast amount of information, not only on the law of the Dean of Guild 
Court, but on the law relating to many matters only indirectly connected with that Court, 
such, for instance, as the Law of Nuisance and Servitudes. Indeed, the work is actually a 
treatise, and a very full and able treatise, on the rights and privileges pertaining to, and 
the restrictions affecting, houses and buildings in burghs.”—Dundce Advertiser. 


‘Mr. Campbell Irons’ book is as complete a guide as one could desire, we cannot but 
congratulate him on having produced a book so admirably adapted to be the guide on any 
point whatever connected with the Dean of Guild Court and its procedure.”—Daily 
Free Press, 


**It is undoubtedly a task of the highest utility within the Scottish building world, 
and its value is enhanced by the thorough and workmanlike manner in which it has been 


carried through, and brought to the conveniently portable and compact finish now before 
us.” —Building Industries. 


The Scottish Justices’ Manual. 


OPINIONS OF THE PRESS. 


‘““Mr, Campbell Irons’ handy and well-digested book takes its own place in the legal 
literature of this subject as a work addressed particularly to the magistrates themselves, It 
gives a brief view of the titles of the law with which these Commissioners have to deal; 
explains their jurisdiction ; details their powers and duties; supplies what may be called 
primary education on the principles of civil, criminal, and summary procedure, and touches 
on many miscellaneous matters. It has a useful appendix of forms and a good index, and 
is on the whole a work likely to prove acceptable in no common degree to those for whom 
it has been designed.” —Scotsman, 


‘‘ Within its limits, Mr. Irons’ book should be readily welcomed, for he has studied 
his subject carefully.” —Glasgow Herald, 


‘*Mr. Irons has explained very clearly and exhaustively, and as one who knows his 
subject thoroughly.”—Dundee Advertiser. 


‘‘Wecan most heartily and sincerely recommend the book to the unprejudiced con- 
sideration of justices and lawyers. It is written in a fresh clear style that stamps it as an 
original production and not a mere hash up of published works, and the authorities for all 
statements of the law are fully given.” —Perthshire Advertiser. 


‘«Mr. Campbell Irons, who has already laid all those who have to do with Local Gov_ 
ernment in all its various forms under his debt, by his monumental work on the Burgh 
Police Act, 1892, and his equally useful manuals on ‘ Police Law and Practice’ and ‘ Dean 
of Guild Law,’ has published another useful manual, which he unpretentiously names ‘The 
Scottish Justices’ Manual.’ While it should be in the hands of every justice of the peace 
and magistrate, it should also be in the hands of every magistrates’ clerk and assessor, and 
Mr. Irons has done his work less than justice by the modest name he has given it, With 
Messrs. Green & Sons as the publishers, it is needless to say that the printing, etc., leaves 
nothing to be desired, We cordially commend the manual to our readers.”—Poor Law 


Magazine. 
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